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THE FEDERAL REGISTER 


WHAT IT IS AND HOW TO USE IT 

FOR: 

Any person who uses the F#>deral Reftister and Code of 
Federal Regulations. 

WHO: 

Th*» Office of the Federal Register. 

WHAT: 

Free public briefings (approximately 3 hours) to present: 

1. The regulatory process, with a focus on the Federal 


Register system and the public’s role in the 
development of regulations. 


2. The relationship between the Federal Register and Code 


of Federal Regulations. 

3. The important elements of typical Federal Register 


documents. 

4. An introduction to the finding aids of the m/CFR 


system. 

WHY: 

To provide the public with access to information 
necessary to research Federal agency regulations which 
directly affect them. There will be no discussion of 
specific agency regulations. 


DENVER, CO 

WHEN: 

September 26. at 9:00 am 

WHERE; 

Denver Federal Center, Building 20 
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Conference Room B1409. Denver, CO 

RESERVATIONS: Federal Information Center 


1-800-359-3997 < 


WASHINGTON. DC 

WHEN: 

September 30. at 9:00 am 

WHERE: 

Office of the Federal Register 

First Floor Conference Room 


1100 L Street. NW, Washington, DC 

RESERVATIONS: 202-523-5240 


SUBSCRIPTIONS AND COPIES 
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Subscriptions: 

Paper or fiche 
Magnetic tapes 

Problems with public subscriptions 

Single copies/back copies: 

Paper or fiche 
Magnetic tapes 

Problems with public single copies 

FEDERAL AGENCIES 
Subscriptions: 

Paper or fiche 
Magnetic tapes 

Problems with Federal agency subscriptions 


202-783-3238 

275-8188 

275-3054 


783-3238 

275-0186 

275-3050 


523-5240 

275-0186 

523-5243 


For other telephone numbers, see the Reader Aids section 
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Title 3— 

Proclamation 6331 of September 4, 1991 

The President 

Gold Star Mother’s Day, 1991 

i: 

By the President of the United States of America 

A Proclamation 

We Americans can never forget the brave and selfless individuals who have 
given their lives for our country. Indeed, this year alone has given us several 
poignant reminders of the debt that we owe to each of them. While the 200th 
anniversary of our Bill of Rights has renewed our appreciation for the bless¬ 
ings of liberty, the war in the Persian Gulf has deepened our gratitude toward 
those who have died to win them. On this occasion, however, we honor the 
mothers of our Nation’s fallen. Known as Gold Star Mothers, these women 
have shared in the sacrifices of their children, and they deserve a commensu¬ 
rate portion of our respect and thanks. 

Any parent who has ever suffered the loss of a son or daughter knows that 
when that child dies, a part of oneself dies too. Accordingly, our Nation’s Gold 
Star Mothers understand the value of liberty because they have borne part of 
the price that has been paid to defend it. Today many Gold Star Mothers are 
demonstrating their enduring love of freedom through generous voluntary 
efforts in their communities—including special efforts in behalf of veterans 
and active duty service members. 

Although we set aside this day in their honor, let us pay tribute to our Nation’s 
Gold Star Mothers throughout the year by assuring them—through word and 
deed—that their children’s sacrifices are remembered and appreciated. Let us 
continue working to promote respect for human rights and the rule of law 
around the world, and let us pray for lasting peace among nations, so that no 
more Americans might die in battle, and so that no more mothers might face 
war’s bereavement. 

The Congress, by Senate Joint Resolution 115 (June 23. 1936), designated the 
last Sunday in September as “Gold Star Mother’s Day’’ and authorized and 
requested the President to issue a proclamation in observance of this day. 

NOW. THEREFORE, I. GEORGE BUSH, President of the United States of 
America, do hereby proclaim September 29.1991, as Gold Star Mother’s Day. I 
call on all government officials to display the United States flag on govern¬ 
ment buildings on this day. I also urge the American people to display the flag 
and to hold appropriate meetings in their homes, places of worship, or other 
suitable places, as a public expression of the sympathy and the respect that 
our Nation holds for its Gold Star Mothers. 

IN WITNESS WHEREOF, I have hereunto set my hand this 4 day of Septem¬ 
ber, in the year of our Lord nineteen hundred and ninety-one, and of the 
Independence of the United States of America the two hundred and sixteenth. 

[FR Doc. 91-21708 

Filed 9^^-0i; 1:48 pm) 

Billing code 3105-01-M 










v'^^iiKoiTiuS 



‘nr:ri9Dt£Cj 


'at- 


-i^ 





** • ,’■■ - *• .X *-....* ■- ■ »*^ 







ttll 






1i^M» 4<.4atiici4to» 









■'Isiew] 


'4r% 







. 

UmJbjtOri 
/W>'4«4^ 


#>« 


HiVf 

S W'nwUp.^' 

ibtaflf «itji 4 -i.^- • ^ 

t'i c4SI*^ v*f^ 


■f^W^ 


i(4rti«jir» 






>>i^ii(iMt9 i»ji»,j*^'jri .. „ .. 

* AaMt^ ‘ 


!:i>gi m »t( i ii»». aBll - • ftog i_ 


««l «iC!|tn^i|itnt)UtL n>5i3^ ' 

’ ;n.i yr ^ " 

1 i cy., .'uifi^ niW bniMtw:- ^■*' 

H'^K\ u’SiOlflfeB^ j _ 

HMd^ nl . =rji 

THJjl?*a«^‘ UijhtK^- !Wfl 

-jN^ ^ficxn A 

_ l^nH»- j til lM ^ tt »im 

wtol if ui i Btj #'Multpn 










1**^ «i)U uapi 


f»>«f 


gtnir.-^<»it» l*«| ]bCM|(Q(lt4f paNum fpc4i^. 




*j(j 


tiw( i><i*ip »(♦ ti> 

^ — J>w' f^Wjf**:- '^5^'■^-aW*';?»jr::^-.iir_«'- ■ * -«\ 



^i<|k-r 





ir*' 



InW-- 





!.f: 


nr^ 


n 

«. 'll 






m 



Vii|r 


I* I iT* < 




>'V<? V’t 










1^1 


b 




'*A^. 





Jfet!L^ 

’ -i ^i«_-, 

fee." 







^411* 


wtl-TjSS^ 


















458C1 


Rules and Regulations 


Federal Register 

Vol. 56. No. 174 

Monday. September 9, 1991 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicabiifty and legal effect, most 
of which are keyed to arKi codified in 
the Code of Federal Regulatiorrs. which is 
published under 50 titles pursuant to 44 
U.S.a 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of f>ew books are fisted in the 
first FEDERAL REGISTER issue of each 
week. 


OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 831 

RIN 3206-A048 

Retirement; Court-Ordered Retirement 
Benefits 

agency: Office of Personnel 

Management. 

action: Final rule. 

SUMMARY: The Office of Personnel 
Management (OPM) is issuing as final 
rules, portions of the proposed 
regulations published December 30, 

1986. to establish age 16 as the age for 
direct payment of survivor annuity 
benefits and to clarify terminology in the 
Civil Service Retirement law. The 
changes will simplify payment of 
benefits under the Civil Service 
Retirement System (CSRSJ. The 
remainder of the proposed regulations— 
primarily the procedure for processing 
court orders and cases involving 
competing claimants—is being 
withdrawn. A new proposed procedure 
for processing such cases will be 
published at a later date. 

EFFECTIVE DATE: These regulations are 
effective October 9,1991. 

FOR FURTHER INFORMATION CONTACT: 
Patricia A. Rochester. (FTS) 260-0777 or 
(202) 60^-0777, Extension 207. 
SUPPLEMENTARY INFORMATION; On 
December 30.1980, we published (at 51 
FR 47021) proposed regulations 
specifically defining certain terms in the 
retirement law. establishing age 18 as 
the minimum age for direct payment of 
benefits regardless of the age of 
majority in the claimant’s place of 
residence, and establishing procedures 
for processing cases involving 
competing claimants (5 831.109(g) of title 
5, C^e of Federal Regulations) and 
cases involving court orders affecting 


benefits payable from the Fund (Subpart 
Q of part 831 of title 5. Code of Federal 
Regulations). Interested parties were 
given 30 days to submit comments on 
the proposed regulations. 

We received only two comments on 
the proposal. None of the comments 
related to the sections finalized in this 
publication. The comments primarily 
concerned the proposed procedural 
changes to the court order regulations. 
Since the procedural changes in our 
proposed regulations are being 
withdrawn and a new proposal is to be 
published separately, the comments on 
our proposed court order procedures 
will be discussed in the new proposed 
regulations. We did not make any major 
substantive changes to the final 
regulations that would change the way 
the definitions affect benefits: however, 
we made several changes and additions 
we believe were necessary to clarify the 
provisions. 

Executive Order 12291, Federal 
Regulation 

I have determined that this is not a 
major rule as defined under section 1(b) 
of Executive Order 12291. Federal 
Regulation. 

Regulatory Flexibility Act 

1 certify that these rules will not have 
a significant economic impact on a 
substantial number of small entities 
because the rules will only affect 
retirement payments to retired 
Government employees and spouses. 

List of Subjects In 5 CFR Part 831 

Administrative practice and 
procedure. Claims, Disability benefits. 
Firefighters. Government employees. 
Income taxes, Inteigovemment^ 
relations. Law enforcement officers. 
Pensions. Retirement 

U.S. Office of Pereonnel Management. 
Constance Berry Newman, 

Director, 

PART S31^ET1REMENT 

Accordingly, OPM is amending 5 CFR 
part 831 as follows: 

Subpart A—Administration and 
General Provisions 

1. The authority citation for part 831 
continues to read as follows: 

Authority: 5 U.S.C 8347; $ 831.102 also 
issued under 5 U.S.C. 8334: $ 831.106 also 


issued under 5 U.S.C. 552a; § 831.108 also 
issued under 5 U.S.C. 8338(d)(2): § 831.502 
also issued under 5 U.S.C. 8337; I 831.503 also 
issued under sec. 1(3], E.0.11228. 3 CFR 
1964-1965 Comp.: § 831.621 also issued under 
sec. 201(d) of the Federal Employees Benefits 
Improvement Act of 1988, Public Law 99-251; 
subpart S also issued under 5 U.S.C. d345(k): 
subpart V also issued under 5 U.S.C. 8343a 
and sec. 6001, Public Law 100-203. 

2. New 5§ 831.112 and 831.113 are 
added to read as follows; 

§831.112 Definitions of employee. 

(a) Determinations involving an 
employee's ability to moke a deposit or 
redeposit A person may make a deposit 
or redeposit under section 8334 of title 5, 
United States Code, if he or she is an 
“employee.** For purposes of this 
paragraph, an employee is— 

(1) A person currently employed in a 
position subject to the civil service 
retirement law; or 

(2) A former employee (whose annuity 
has not been finally adjudicated) who 
retains civil service retirement annuity 
rights based on a separation from a 
position in which retirement deductions 
were properly withheld and remain (or 
have been redeposited in whole or in 
part) in the Civil Service Retirement and 
Disability Fund. 

(b) Determinations involving the 
payment of survivor benefits at an 
employee *s or former employee *s death. 
To determine entitlement to survivor 
benefits, OPM establishes whether the 
deceased individual was an “employee** 
or a “retiree** on the date of death. If the 
decedent was an “employee** on the 
date of death, survivor benefits are paid 
as though the individual died in service. 
If the decedent was a “retiree** on the 
date of death, survivor benefits are only 
paid as provided in the individuai*s 
election, provided it was properly made. 
However, if a former employee was 
eligible only for a deferred annuity at 
age 62, survivor benefits are only paid if 
the individual was a *‘retiree“ on the 
dale of death. For purposes of this 
paragraph— 

(1) “Employee** is a person— 

(i) Who had not been separated from 
service prior to his or her death, even if 
he or she had applied for retirement (for 
example, an applicant for disability 
annuity) and the application had been 
approved; or 
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(ii) Whose death occurs before the 
commencing dale of annuity, even 
though separation has occurred. 

(2) “Retiree” or “annuitant” is a 
person— 

(i) Who has been separated from 
service and met all the requirements to 
receive an annuity including having filed 
an application for the annuity prior to 
his or her death; and 

(ii) Whose death occurs on or after the 
commencing date of annuity. 

(c) Determinations involving the 
requirement of spousal consent for 
elections of alternative annuity and 
survivor annuity benefits. Spousal 
consent is required as specified in 
§§ 831.607 and 831.2203(c). if the 
employee/annuilant is married on the 
commencing dale of annuity, regardless 
of whether that date is before or after 
the date of separation from service. 

§ 831.113 Payments to children. 

For purposes of section 8345(e) of title 
5. United States Code, persons who 
have attained age 18 are considered 
adults regardless of the age of majority 
in the jurisdiction in which they reside. 

Subpart Q—Court Orders Affecting 
Civil Service Retirement Benefits 

3. In §831.1703. the definition of 
“Associate Director” is revised to read 
as follows: 

§831.1703 Definitions. 

* * * n a 

Associate Director means the 
Associate Director for Retirement and 
Insurance in the OPM or an OPM 
official authorized to act on his or her 
behalf. 

* * « • 4 

[VR Doc. 91-21502 Filed 9-6-91; 8;45 am] 
BILLING CODE 6325-01-M 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 916 

[Docket No. FV-91-280FR] 

Nectarines Grown in California; 
Modification of Size Requirements for 
Nectarines for the 1991 Season 

AGENCY: Agricultural Marketing Service. 
USDA. 

action: Final rule. 

summary: The U.S. Department of 
Agriculture (Department) is adopting 
without modification, as a final rule an 
interim final rule which temporarily 
relaxed minimum size requirements 
established for the April Glo nectarine 
variety to ”108“ size. Prior to the 


relaxation, shipments of April Glo 
variety nectarines before May 31 of each 
year were subject to the more restrictive 
“96” size requirements in effect for non- 
variety-specific nectarines. 

Examinations of April Glo nectarines in 
the Coachella Valley and in other areas 
of California indicated that such fruit 
would not develop to the “96” size level. 
The size characteristics for April Glo 
nectarines grown this year were 
expected to be identical to those of 
other varieties produced in the valley 
and other parts of the State which are 
subject to less restrictive size 
requirements. Additionally, this was the 
first year of sizable production for April 
Glo nectarines and total shipments 
throughout the State did not exceed 
10.000 packages. 

EFFECTIVE DATE: October 9.1991. 

FOR FURTHER INFORMATION CONTACT: 

George J. Kelhart. Marketing Order 
Administration Branch. F&V, AMS, 
room 2525-S. P.O. Box 96456. 
Washington. DC 20090-6456; telephone 
(202) 475-3919. 

SUPPLEMENTARY INFORMATION: This 
final rule is issued under Marketing 
Agreement and Marketing Order No. 916 
(7 CFR part 916) regulating the handling 
of nectarines grown in California. The 
order is effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). hereinafter 
referred to as the Act. 

This rule has been reviewed the 
Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act. and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

It is estimated that approximately 245 
handlers of nectarines are subject to 
regulation under the nectarine marketing 
order (7 CFR part 916). Small 
agricultural service firms have been 
defined by the Small Business 
Administration (SBA) (13 CFR 121.601) 
as those having annual receipts of less 


than $3,500,000. There are about 740 
producers of nectarines in the regulated 
area. Small agricultural producers have 
been defined by the SBA as those 
having annual receipts of less than 
$500,000. The majority of these handlers 
and producers may be classified as 
small entities. 

Shipments of California nectarines are 
regulated by grade, maturity, and size 
under Nectarine Regulation 14 (7 CFR 
916.356) as amended and published in 
the Federal Register each year at the 
beginning of the marketing season. 
Because these regulations do not change 
substantially from season to season, 
they have been issued on a continuing 
basis subject to amendment, 
modification, or suspension as may be 
recommended by the Nectarine 
Administrative Committee (committee) 
and approved by the Secretary. 
Inspected shipments of California . 
nectarines for the 1990 season totaled 
18,443,100 packages. Such shipments 
were marketed primarily in the fresh 
market. 

In recognition that larger-sized 
nectarines provide greater consumer 
satisfaction than those of smaller sizes, 
the committee recommended, and the 
Secretary has approved, minimum size 
limits for nectarines. However, because 
of both seasonal and varietal influences 
which affect average fruit sizes by 
variety, different minimum size 
regulations have been issued for 
different varieties. Smaller minimum 
sizes generally have been mandated for 
earlier maturing varieties, while later 
maturing varieties, since they tend to 
attain a larger size at maturity, have 
been required to meet larger minimum 
sizes. 

The interim final rule (56 FR 22106, 
May 14.1991) was based upon a 
unanimous recommendation of the 
committee and other available 
information. It provided for filing written 
comments through June 13,1991. No 
comments were received. That rule 
relaxed the minimum size requirements 
specified in subparagraphs (a)(6). (a)(7). 
(a)(8) of § 916.356 by exempting the 
shipment of April Glo nectarines from 
those requirements and added a new 
subparagraph (a)(9) specifying that April 
Glo variety nectarines shipped during 
the 1991 season must be at least “108” 
size. Such nectarines are of a size that, 
when packed in molded forms (tray 
pack) in a No. 22D standard lug box. will 
pack, in accordance with the 
requirements of standard pack, not more 
than 108 nectarines in a lug box: or are 
of a size that, in any other container, a 
16-pound sample, representative of the 
nectarines in the package or container. 
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contains not more than 92 nectarines. In 
the absence of these changes, April Glo 
nectarines would have had to meet the 
more restrictive size requirements 
specified in subparagraphs (a)(6), (a)(7). 
and (a)(8) of § 916.356. 

The April Glo nectarine is a new 
variety in its first year of sizable 
production. Orchard examinations 
indicated that April Glo nectarines 
would not develop to size levels 
necessary to meet the tighter size 
requirements. 

About 30 to 40 percent of the crop in 
the Coachella Valley was expected to 
be *'108” size. The total crop in the 
valley was expected to be about 5,000 
containers. The percentage of the crop 
failing to meet the *‘96 size” in other 
parts of the State was expected to be 
lower, but large enough to warrant 
relaxation of the minimum size 
requirement. The total crop for 
California was not expected to exceed 
10,000 packages. Therefore, for the 1991 
season, the committee recommended 
that any shipments of April Glo variety 
nectarines, be subject to the less 
restrictive **108’* size. 

This relaxation allowed shipment of 
the 108 size only in 1991 in that further 
evaluation of this new variety’s sizing 
characteristics will be conducted in the 
Coachella Valley and other areas of the 
State. The action continued to assure 
fairness in the application of the non- 
variety-specific size requirements for the 
April Glo variety and should not be 
detrimental to the industry’s goal of 
marketing better quality, larger size 
fruit, since less than 10,000 packages of 
April Glos were shipped in 1991. 

Based on available information, the 
Administrator of the AMS has 
determined that this final rule will not 
have a significant economic impact on a 
substantial number of small entities. 

After consideration of all relevant 
information presented, including the 
committee's recommendation, and other 
information, it is found that this action 
will tend to effectuate the declared 
policy of the Act. 

List of Subjects in 7 CFR Part 916 

Marketing agreements, Nectarines. 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, 7 CFR part 916 is amended as 
follows: 

PART 916—NECTARINES GROWN IN 
CALIFORNIA 

1. The authority citation tor 7 CFR 
part 916 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31. as 
amended; 7 U.S.C. 601-674. 


2. Accordingly, the interim final rule 
amending the provisions of § 916.356, 
published in the Federal Register (56 FR 
22107, May 14,1991) is adopted as a 
final rule without change. 

Note: This section will appear in the annual 
Code of Federal Regulations. 

Dated: September 3.1991. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division, 

[FR Doc. 91-21511 Filed 9-6-91; 8:45 ami 
BILLINQ CODE 341(M)2-M 


DEPARTMENT OF JUSTICE 

Immigration and Naturalization 
Service 

8 CFR Part 280 
[INS No. 1437-91] 

RIN 1115-AC62 

Imposition and Collection of Fines 

AGENCY: Immigration and Naturalization 
Service. Justice. 
action: Final rule. 

summary: Section 280 of the 
Immigration and Nationality Act (Act) 
and 8 CFR part 280 provide authority to 
impose fines, receive bonds, etc. The 
Immigration Act of 1990 (IMMACT 
1990), Public Law 101-649.104 Stat. 4978, 
amended the Act by revising and adding 
fine amounts to various sections of the 
Act, as well as providing authority to 
the Commissioner of the Immigration 
and Naturalization Service to receive 
bonds pending determination of the 
question of liability for the payment of 
any fine. This rule amends title 8 of the 
Code of Federal Regulations part 280 to 
conform with the changes enacted by 
IMMACT 1990. 

EFFECTIVE DATE: This final rule is 
effective September 9,1991. 

FOR FURTHER INFORMATION CONTACT: 
Kathryn Sheehan, Director, Enforcement 
Implementation Team. Immigration and 
Naturalization Service, 425 I Street, 

NW.. room 7252, Washington, DC 20536, 
telephone (202) 514-4120. 
SUPPLEMENTARY INFORMATION: Section 
542 of IMMACT 1990 directed that the 
increase in penalties collected resulting 
from the amendments made by sections 
203(b) (increasing penalties on the 
performance of certain longshore work 
by alien crewmen). 543(a) (increasing 
certain civil penalties), and 544 
(establishing civil penalties for 
document fraud) of IMMACT 1990 be 
credited to the Immigration and 


Naturalization Service appropriation f»^r 
activities that enhance enforcement 
including the identification, 
investigation, and apprehension of 
criminal aliens, the implementation of 
the system described in section 
242(a)(3)(A). and the repair, 
maintenance, or construction on the 
United States border, in areas 
experiencing high levels of 
apprehensions of illegal aliens, of 
structures to deter illegal entry into the 
United States: and the Executive Office 
for Immigration Review appropriation 
for the purpose of removing the backlogs 
in the transcripts of deportation 
proceedings. 

The amendments made by sections 
203(b), 543(a) and 544 of IMMACT 1990 
not only changed or created fine 
amounts, but with the exception of the 
amendments made to sections 231(d), 
237(b). 254(a), 257, 271(a). 273(b) and 
274C of the Act, also authorized the 
Commissioner of the Immigration and 
Naturalization Service to receive bonds 
pending determination of the question of 
liability for the payment of any fine, or 
while the fine remains unpaid. On June 

6.1991, an interim rule with request for 
comments was published in the Federal 
Register at 56 FR 26019-26020, which 
amended the pertinent sections of 8 CFR 
part 280 to reflect this change in 
authority. 

The interim rule also amended 8 CFR 
part 280 as it pertained to the payment, 
collection and deposit of fines and 
penalties under sections 280 and 286 of 
the Act. 

The comment period for the interim 
rule ended on July 8,1991. The Service 
did not receive any comments. 

In accordance with 5 U.S.C. 605(b), the 
Commissioner of the Immigration and 
Naturalization Service certifies that this 
rule does not have significant adverse 
economic impact on a substantial 
number of small entities. This rule is not 
a major rule as defined in section 1(b) of 
E.0.12991, nor does this rule have 
Federalism implications warranting the 
preparation of the Federalism 
Assessment in accordance with E.O. 
12612. 

List of Subjects in 8 CFR Part 280 

Administrative practice and 
procedure. Immigration, Penalties. 

Accordingly, the interim rule 
amending 8 CFR part 280 which was 
published at 56 FR 26019-26020 on June 

6.1991, is adopted as a final rule without 
cnange. 
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Dated; July 30.1991. 

Gene McNary* 

Commissioner, Immigration and 
Naturalization Service. 

[FR Doc. 91-21477 Filed 9-6-91; 8:45 am] 
BtLUNQ CODE 4410-10-M 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Parts 21 and 25 

[Docket No. NM-59; Special Conditions No. 
25-ANM-48] 

British Aerospace (Commercial 
Aircraft) Ltd. Model 4100 Series 
Airplanes; Lightning and High Intensity 
Radiated Fields (HIRF) 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final special conditions. 

SUMMARY: These special conditions are 
issued for the British Aerospace 
(Commercial Aircraft) Ltd. Model 4100 
series airplanes. These airplanes are 
equipped with high-technology digital 
avionics systems that perform critical or 
essential functions. The applicable 
regulations do not contain adequate or 
appropriate safety standards for the 
protection of these systems from the 
effects of lightning and high-intensity 
radiated fields (HIRF). These special 
conditions contain the additional safety 
standards that the Administrator 
considers necessary to ensure that the 
critical and essential functions that 
these systems perform are maintained 
when the airplane is exposed to 
lightning and HIRF. 

EFFECTIVE DATE: October 9,1991. 

FOR FURTHER INFORMATION CONTACr. 
William Schroeder, FAA, 
Standardization Branch. ANM-113. 
Transport Airplane Directorate, Aircraft 
Certification Service, 1601 Lind Avenue 
SW., Renton. Washington, 98055-4046; 
telephone (206) 227-2144. 
SUPPLEMENTARY INFORMATION: 

Background 

On May 24,1989, British Aerospace 
(Commercial Aircraft) Ltd. applied for a 
type certificate for their new Model 4100 
series airplanes. The Model 4100 is a 
pressurized, 29-passengcr plus one cabin 
attendant, airplane with a maximum 
takeoff gross weight of 22,377 pounds, a 
maximum cruise speed of 250 knots, and 
a maximum operating altitude of 26.000 
feet. It is powered by two Garrett 
TI^E331-14GR/HR turbopropeller 
engines mounted one on each wing in 
tractor configuration. This airplane 


incorporates a number of novel or 
unusual design features, such as digital 
avionics including, but not necessarily 
limited to. an electronic flight instrument 
system (EFIS), attitude and hearing 
reference system (AHRS), light emitting 
diode (LED) displays for engine 
parameters, and engine hydro¬ 
mechanical fuel control units coupled 
with integrated electronic controls 
(lEC’s). The lEC employs digital 
electronics that provide numerous 
supervisory and trim functions, 
including an automatic takeoff thrust 
control system (ATTCS) and propeller 
control system features such as 
autofeather and auto-shutdown. All 
such design features may be vulnerable 
to lightning and high-intensity radiated 
fields (HIR^ external to the airplane. In 
addition to these novel or unusual 
design features, the Model 4100 series 
also incorporates other unrelated novel 
or unusual design features. Those 
features are the subject of separate 
special conditions. 

Type Certification Basis 

Under the provisions of § 21.17 of the 
FAR. British Aerospace (Commercial 
Aircraft) Ltd. must show that the Model 
4100 series meets the applicable 
provisions of part 25. as amended by 
Amendments 25-1 through 25-^ In 
addition, compliance with the noise 
certification requirements of part 36 of 
the FAR and the engine emission 
requirements of part 34 of the FAR. 
through the latest amendments in effect 
at the time of awarding the type 
certificate, must be shown. These 
special conditions form an additional 
part of the type certification basis. 

If the Administrator finds that the 
applicable airworthiness regulations 
(i.e.. part 25, as amended) do not contain 
adequate or appropriate safety 
standards for the Model 4100 series 
because of a novel or unusual design 
feature, special conditions are 
prescribed under the provisions of 
§ 21.16 to establish a level of safety 
equivalent to that established in the 
regulations. 

Special conditions, as appropriate, are 
issued in accordance with $ 1149 of the 
FAR after public notice, as required by 
§§ 11.28 and 11.29, and become part of 
the type certification basis in 
accordance with S 21.17(a)(2). 

Discussion 

The existing lightning protection 
airworthiness certification requirements 
are insufficient to provide an acceptable 
level of safety with the new technology 
avionic systems. There are two 
regulations that specifically pertain to 
lightning protection: One for the 


airframe in general (5 25.581), and the 
other for fuel system protection 
(§ 25.954). There are, however, no 
regulations that deal specifically with 
protection of electrical and electronic 
systems from lightning. The loss of a 
critical function of these systems due to 
lightning could prevent continued safe 
flight and landing of the airplane. 
Although the loss of an essential 
function would not prevent continued 
safe flight and landing, it could 
significantly impact the safety level of 
the airplane. 

There is also no specific regulation 
that addresses protection requirements 
for electrical and electronic systems 
from high-intensity radiated fields 
(HIRF). Increased power levels from 
ground based radio transmitters and the 
growing use of sensitive electrical and 
electronic systems to command and 
control airplanes have made it 
necessary to provide adequate 
protection. 

To ensure that a level of safety is 
achieved equivalent to that intended by 
the regulations incorporated by 
reference, special conditions are needed 
for the Model 4100 series which require 
that new technology electrical and 
electronic systems, such as the 
electronic flight instrument system 
(EFIS). attitude and heading reference 
system (AHRS), LED display for engine 
parameters, and supervisory digital 
engine control, be designed and 
installed to preclude component damage 
and interruption of function due to both 
the direct and indirect effects of 
lightning and HIRF. 

Lightning 

To provide a means of compliance 
with these special conditions, a 
clarification of the threat definition for 
lightning is needed. The following 
“threat definition,** based on FAA 
Advisory Circular 20-136, Protection of 
Aircraft Electrical/Electronic Systems 
Against the Indirect Effects of Lightning, 
dated March 5.1990, is proposed as a 
basis to use in demonstrating 
compliance with the lightning protection 
special condition. 

The lightning current waveforms 
(Components A, D. and H) defined 
below, along with the voltage 
waveforms in Advisory Circular (AC) 
20-53A. will provide a consistent and 
reasonable standard which is 
acceptable for use in evaluating the 
effects of lightning on the airplane. 

These waveforms depict threats that are 
external to the airplane. How these 
threats affect the airplane and its 
systems depend upon their installation 
configuration, materials, shielding. 
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airplane geometry, etc. Therefore, tests 
(including tests on the completed 
airplane or an adequate simulation) 
and/or verified analyses need to be 
conducted in order to obtain the 
resultant internal threat to the installed 
systems. The electronic systems may 
then be evaluated with this internal 
threat in order to determine their 
susceptibility to upset and/or 
malfunction. 

To evaluate the induced effects to 
these systems, three considerations are 
required: 

1. First Return Stroke: (Severe 
Strike—Component A. or Restrike— 
Component D). This external threat 
needs to be evaluated to obtain the 
resultant internal threat and to verify 
that the level of the induced currents 
and voltages is sufficiently below the 
equipment "hardness’* level; then 

2. Multiple Stroke Flash: (Vi 
Component D). A lightning strike is 
often composed of a number of 
successive strokes, referred to as 
multiple strokes. Although multiple 
strokes are not necessarily a salient 
factor in a damage assessment, they can 
be the primary factor in a system upset 
analysis. Multiple strokes can induce a 
sequence of transients over an extended 
period of time. While a single event 
upset of input/output signals may not 
affect system performance, multiple 
signal upsets over an extended period of 
time (2 seconds) may affect the systems 


under consideration. Repetitive pulse 
testing and/or analysis needs to be 
carried out in response to the multiple 
stroke environment to demonstrate that 
the system response meets the safety 
objective. This external multiple stroke 
environment consists of 24 pulses and is 
described as a single Component A 
followed by 23 randomly spaced 
restrikes of V 2 magnitude of Component 
D (peak amplitude of 50,000 amps). The 
23 restrikes are distributed over a period 
of up to 2 seconds according to the 
following constraints: (1) The minimum 
time between subsequent strokes is 10 
ms. and (2) the maximum time between 
subsequent strokes is 200 ms. An 
analysis or test needs to be 
accomplished in order to obtain the 
resultant internal threat environment for 
the system under evaluation. 

And, 

3. Multiple Burst: (Component H). In¬ 
flight data-gathering projects have 
shown bursts of multiple, low amplitude, 
fast rates of rise, short duration pulses 
accompanying the airplane lightning 
strike process. While insufficient energy 
exists in these pulses to cause physical 
damage, it is possible that transients 
resulting from this environment may 
cause upset to some digital processing 
systems. 

The representation of this interference 
environment is a repetition of short 
duration, low amplitude, high peak rate 
of rise, double exponential pulses which 


represent the multiple bursts of current 
pulses observed in these flight data 
gathering projects. This component is 
intended for an analytical (or test) 
assessment of functional upset of the 
system. Again, it is necessary that this 
component be translated into an internal 
environmental threat in order to be 
used. This "Multiple Burst" consists of 
24 random sets of 20 strokes each, 
distributed over a period of 2 seconds. 
Each set of 20 strokes is made up of 20 
repetitive Component H waveforms 
distributed within a period of one 
millisecond. The minimum time between 
individual Component H pulses within a 
burst is lOpis. the maximum is 50ps. The 
24 bursts are distributed over a period of 
up to 2 seconds according to the 
following constraints: (1) The minimum 
time between subsequent strokes is 10 
ms, and (2) the maximum time between 
subsequent strokes is 200 ms. The 
individual "Multiple Burst" Component 
H waveform is defined below. 

The following current waveforms 
constitute the "Severe Strike" 
(Component A), "Restrike" (Component 
D), "Multiple Stroke" [Vz Component D). 
and the "Multiple Burst" (Component 
H) 

These components are defined by the 
following double exponential equation: 

i(t) = Io (e-*‘~e-*>*) 

where; 

t = time in seconds, 

i = current in amperes, and 



Severe strike 
(component A) 

Restrike 
(component D) 

Multiple stroke 
(Vk component D) 

Multiple burst 
(component H) 

lo, amp ss....... 

218,810 

109,405 

54,703 

10,572 

a, S€C‘ '=..... 

11.354 

647,265 

22,708 

1,294,530 

22,708 

1,294,530 

187.191 

b. sec"*=......... 

19,105,100 



This equation produces the following characteristics; 


‘ peak -. 





200 KA 

100 KA 

50 KA 

10 KA 

and 

(di/dt)«^, (amp/sec) -. 





1.4 X 10'* 

1.4 X 10** 

0.7 X 10“ 

2.0 X 10** 

(di/dt), (amp/sec)-. 





@t = 0 4 -sec 

1.0 X 10** 

@t = O + sec 

1.0 X 10** 

@t = 0 + sec 

0.5 X 10*' 

(§t = 0-^sec 

Action integral (amp* sec) -. 





@t = .5^8 

2.0 X 

@t .25fis 

0.25 X 10‘ 

@t = .25/18 
.0625 X 10* 



High-Intensity Radiated Fields (HIRF) 

With the trend toward increased 
power levels from ground based 
transmitters, plus the advent of space 
and satellite communications, coupled 
with electronic command and control of 
the airplane, the immunity of critical 
digital avionics systems, such as the 
EFIS, to HIRF must be established. It is 
not possible to precisely define the HIRF 


to which the airplane will be exposed in 
service. There is also uncertainty 
concerning the effectiveness of airframe 
shielding for HIRF. Furthermore, 
coupling to cockpit installed equipment 
through the cockpit window apertures is 
undefined. Based on surveys and 
analysis of existing HIRF emitters, an 
adequate level of protection exists when 
compliance with the HIRF protection 


special condition is shown with either 
paragraph 1 or 2 below: 

1. A minimum threat of 100 volts per 
meter peak electric field strength from 
10 KHz to 18 GHz. 

a. The threat must be applied to the 
system elements and their associated 
wiring harnesses without the benefit of 
airframe shielding. 
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b. Demonstration of this level of 
protection is established through system 
tests and analysis. 

2. A threat external to the airframe of 
the following field strengths for the 
frequency ranges indicated. 


Frequency 

Peak 

(V/M) 

Average 

(V/M) 

10 KHz-500 KHz_ 

80 

60 

500 KHz-2 MHz_ 

80 

60 

2 MHz-30 MHz. . ... ... 

200 

200 

30 MHz-100 MHz. 

33 

33 

100 MHz-200 MHz. 

33 

33 

200 MHz-400 MHz_ 

150 

33 

400 MHz-1 GHz_ 

6.300 

2,000 

1 GHz-2 GHz_ 

9,000 

1.500 

2 GHz-4 GHz..... 

17,000 

1,200 

4 GHz-6 GHz. 

14,500 

800 

6 GHz-8 GHz_ 

4,000 

666 

8 GHz-12 GHz._ 

9,000 

2,000 

12 GH2-20 GHz ... _ 

4,000 

509 

20 GHz-40 GHz... 

4,000 

1,000 


The envelope given in paragraph 2 
above is a revision to the envelope used 
in previously issued special conditions 
in other certification projects. It is based 
on new data and SAE A^R 
subcommittee recommendations. This 
revised envelope includes data from 
Western Europe and the U.S. It will also 
be adopted by the European Joint 
Airwwthiness Authorities. 

Discussion of Comments 

Notice No. SC-91-7-NM for the British 
Aerospace (Commercial Aircraft) Ltd. 
Model 4100 series airplanes was 
published in the Federal Register on 
June 24.1991 1(56 FR 28723)). One 
commenter responded to the request for 
comments. This commenter. 
representing the safety interests of 
professional airline pilots, supports the 
special conditions as proposed. 

Conclusion 

This action affects only certain 
unusual or novel design features on one 
model series of airplanes. It is not a rule 
of general applicability and affects only 
the manufacturer who applied to the 
FAA for approval of these features on 
the airplane. 

List of Subjects in 14 CFR Parts 21 and 
25 

Air transportation, Aircraft, Aviation 
safety. Safety. 

The authority citation for these 
special conditions is as follows: 

Authority: 49 U.S.C. 1344.1348(c). 1352. 
1354(a), 1355.1421 through 1431.1502. 
1651(b)(2). 42 U.S,C. 1857f-10. 4321 et seq.; 

E.0.11514; and 49 U.S.C. 106(g). 

The Special Conditions 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 


the following special conditions are 
issued to British Aerospace as part of 
the type certification basis for the 
British Aerospace (Commercial Aircraft) 
Ltd. Model 4100 series airplanes: 

1, Lightning Protection 

a. Each electrical and electronic 
system that performs critical functions 
must be designed and installed to ensure 
that the operation and operational 
capability of these systems to perform 
critical functions are not adversely 
affected when the airplane is exposed to 
lightning. 

b. Each essential function of electrical 
or electronic systems or installations 
must be protected to ensure that the 
function can be recovered in a timely 
manner after the airplane has been 
exposed to lightning. 

2, Protection From Unwanted Effects of 
High-Intensity Radiated Fields (HIRF) 

Each electrical and electronic system 
that performs critical functions must be 
designed and installed to ensure that the 
operation and operational capability of 
these systems to perform critical 
functions are not adversely affected 
when the airplane is exposed to high- 
intensity radiated fields external to the 
airplane. 

3, The Following Definitions Apply With 
Respect to These Special Conditions 

Critical Function. Functions whose 
failure could contribute to or cause a 
failure condition which would prevent 
the continued safe flight and landing of 
the airplane. 

Essential Functions. Functions whose 
failure could contribute to or cause a 
failure condition which would 
significantly impact the safety of the 
airplane or the ability of the flightcrew 
to cope with adverse operating 
conditions. 

Issued in Renton. Washington, on August 
29.1991. 

David G. Hmiel 

Acting Manager, Transport Airplane 
Directorate. Aircraft Certification Service. 

[FR Doc. 91-21487 Filed 9-6-91; 8:45 amj 
BILUf«Q CODE 4S10-1S-M 


14 CFR Parts 21 and 25 

(Docket No. NM-57; Special Conditions No. 
25-ANM-47] 

Special Conditions: Fokker Model F27 
Mark 500 Airplane; Lightning and High 
Intensity Radiated Fields (HIRF) 

AGENCY: Federal Aviation 
Administration (FAA). DOT. 
action: Final special conditions. 


summary; These special conditions are 
issued for the Fokker Model F27 Mark 
500 airplane modified by Flight 
Dynamics, Ina This airplane is equipped 
with a high-technology digital avionics 
system, the Head-up Guidance System 
(HCS), that performs critical and 
essential functions. The applicable 
regulations do not contain adequate or 
appropriate safety standards for the 
protection of this system from the 
effects of lightning and high-intensity 
radiated fields (HIRF). These special 
conditions contain the additional safety 
standards that the Administrator 
considers necessary to ensure that the 
critical and essential functions that the 
HGS performs are maintained when the 
airplane is exposed to lightning and 
HIRF. 

EFFECTIVE DATE: October 9.1991. 

FOR FURTHER INFORMATION CONTACT: 

Gene Vandermolen, FAA, Flight Test 
and Systems Branch, ANM-111, 
Transport Airplane Directorate, Aircraft 
Certification ^rvice, 1601 Lind Avenue 
SW., Renton, Washington 98055-4046; 
telephone (206) 227-2135. 

SUPPLEMENTARY INFORMATION: 
Background 

On December 12.1990, Flight 
Dynamics, Inc., 16600 SW 72nd Ave.. 
Portland. Oregon 97224, applied for a 
supplemental type certificate to modify 
a Fokker Model F27 Mark 500 airplane. 
The Fokker Model F27 Mark 500 is a 
two-crew, two-engine, turbopropellei 
airplane with a maximum takeoff weight 
of approximately 45,000 lbs. The 
modification incorporates the 
installation of a Head-up Guidance 
System (HGS) for manually flown 
Category Ilia operations. The HGS 
originally installed in this airplane was 
certified for Category I and II 
operations. The HGS performs both 
critical and essential functions that may 
be vulnerable to lightning and high- 
intensity radiated fields external to the 
airplane. 

Supplemental Type Certification Basis 

Under the provisions of § 21.115, 
subpart C. of the FAR, Flight Dynamics, 
Inc. must show that the modifi^ Fokker 
Model F27 Mark 500 meets the 
regulations incorporated by reference in 
Type Certificate No. 817, as specified in 
§ 21.101(a), unless: (1) Otherwise 
specified by the Administrator. (2) 
compliance with later effective 
amendments is elected or required 
under § 21.101 (a) or (b); or (3) special 
conditions are prescribed by the 
Administrator. 
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The regulations incorporated by 
reference in Type Certificate Data Sheet 
No. 817 for the Fokker Model F27 Mark 
500 are: Part 4b of the Civil Air 
Regulations (CAR), as amended by 
Amendment 4b-l, Amendment 4l>-2 
(items 1 and 48). Amendment 4b-3 
(items 21 through 83 and 39). 
Amendment 4b-7. and Amendment 4b-8 
(items 9. 21. and 22). In addition, the 
certification basis includes certain 
portions of Special Regulation (SR) 422B 
and special conditions, none of which 
are pertinent to the present installation. 

If the Administrator finds that the 
applicable airworthiness regulations 
(i.e.. part 4b plus applicable part 25 
requirements) do not contain adequate 
or appropriate safety standards for the 
Model F27 Mark 500 because of a novel 
or unusual design feature, special 
conditions are prescribed under the 
provisions of § 21.16 to establish a level 
of safety equivalent to that established 
»n the regulations. 

Special conditions, as appropriate, are 
issued in accordance with § 11.49 of the 
FAR after public notice, as required by 
§§ 11.28 and 11.29(b). and become part 
of the type certification basis in 
accordance with § 21.101. 

Discussion 

The existing lightning protection 
airworthiness certification requirements 
are insufficient to provide an acceptable 
level of safety with the new technology 
avionic systems. There are two 
regulations that specifically pertain to 
lightning protection: One for the 
airframe in general (§ 25.581), and the 
other for fuel system protection 
(§ 25.954). There are. however, no 
regulations that deal specifically with 
protection of electrical and electronic 
systems from lightning. The loss of a 
critical function of these systems due to 
lightning would prevent continued safe 
flight and landing of the airplane. 
Although the loss of an essential 
function would not prevent continued 
safe flight and landing, it would 
significantly impact the safety level of 
the airplane. 

There is also no specific regulation 
that addresses protection requirements 
for electrical and electronic systems 
from HIRF. Increased power levels from 
ground-based radio transmitters and the 
growing use of sensitive electrical and 
electronic Systems to command and 
control airplanes have made it 
necessary to provide adequate 
protection. 

To ensure that a level of safety is 
achieved equivalent to that intended by 
the regulations incorporated by 
reference. sp>ecial conditions are needed 
for the Fokker Model F27 Mark 500 that 


require that the HGS be designed and 
installed to preclude component damage 
and interruption of function due to both 
the direct and indirect effects of 
lightning and HIRF. 

Lightning 

To provide a means of compliance 
with the special conditions, clarification 
of the threat definition for lightning is 
needed. The following “threat 
definition.** based on FAA Advisory 
Circular 20-136, Protection of Aircraft 
Electrical/Electronic Systems Against 
the Indirect Effects of Lightning, dated 
March 5.1990, is proposed as a basis to 
use in demonstrating compliance with 
the lightning protection special 
condition. 

The lightning current waveforms 
(Components A, D, and H) defined 
below, along with the voltage 
waveforms in Advisory Circular (AC) 
20-53A, will provide a consistent and 
reasonable standard which is 
acceptable for use in evaluating the 
effects of lightning on the airplane. 

These waveforms depict threats that are 
external to the airplane. How these 
threats affect the airplane and its 
systems depends upon their installation 
configuration, materials, shielding, 
airplane geometry, etc. Therefore, tests 
(including tests on the completed 
airplane or an adequate simulation) 
and/or verified analyses need to be 
conducted in order to obtain the 
resultant internal threat to the installed 
systems. The electronic systems may 
then be evaluated with this internal 
threat in order to determine fheir 
susceptibility to upset and/or 
malfunction. 

To evaluate the induced effects to 
these systems, three considerations are 
required: 

1. First Return Stroke: (Severe 
Strike—Component A. or Restrike— 
Component D). This external threat 
needs to be evaluated to obtain the 
resultant internal threat and to verify 
that the level of the induced currents 
and voltages is sufficiently below the 
equipment “hardness** level. 

2. Multiple Stroke Flash: ( Va. 
Component D). A lightning strike is 
often composed of a number of 
successive strokes, referred to as 
multiple strokes. Although multiple 
strokes are not necessarily a salient 
factor in a damage assessment, they can 
be the primary factor in a system upset 
analysis. Multiple strokes can induce a 
sequence of transients over an extended 
period of time. While a single event 
upset of input/output signals may not 
affect system performance, multiple 
signal upsets over an extended period of 
time (2 seconds) may affect the systems 


under consideration. Repetitive pulse 
testing and/or analysis needs to be 
carried out in response to the multiple 
stroke environment to demonstrate that 
the system response meets the safety 
objective. This external multiple stroke 
environment consists of 24 pulses and 
described as a single Component A 
followed by 23 randomly spaced 
restrikes of magnitude of Component 
D (peak amplitude of 50,000 amps). The 

23 restrikes are distributed over a period 
of up to 2 seconds according to the 
following constraints: (1) The minimum 
time between subsequent strokes is 10 
ms, and (2) the maximum time between 
subsequent strokes is 200 ms. An 
analysis or test needs to be 
accomplished in order to obtain the 
resultant internal threat environment for 
the system under evaluation. 

3. Multiple Burst (Component H). In¬ 
flight data-gathering projects have 
shown bursts of multiple, low amplitude 
fast rates of rise, short duration pulses 
accompanying the airplane lightning 
strike process. While insufiicient energy 
exists in these pulses to cause physical 
damage, it is possible that transients 
resulting from this environment may 
cause upset to some digital processing 
systems. 

The representation of this interference 
environment is a repetition of short 
duration, low amplitude, high peak rate 
of rise, double exponential pulses which 
represent the multiple bursts of current 
pulses observed in these flight data 
gathering projects. This component is 
intended for an analytical (or test) 
assessment of functional upset of the 
system. Again, it is necessary that this 
component be translated into an internal 
environmental threat in order to be 
used. This '*Multiple Burst'* consists of 

24 random sets of 20 strokes each, 
distributed over a period of 2 seconds. 
Each set of 20 strokes is made up of 20 
repetitive Component H waveforms 
distributed within a period of one 
millisecond. The minimum time between 
individual Component H pulses within a 
burst is lO/ia, the maximum is 50/iS. The 
24 bursts are distributed over a period of 
up to 2 seconds according to the 
following constraints: (1) The minimum 
time between subsequent strokes is 10 
ms. and (2) the maximum time between 
subsequent strokes is 200 ms. The 
individual “Multiple Burst** Component 
H waveform is defined below. 

The following current waveforms 
constitute the “Severe Strike'* 
(Component A). “Restrike** (Component 
D). “Multiple Stroke** (Vi Component D). 
and the “Multiple Burst** (Component 
H). 
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These components are defined by the i(t)=Io l = lime in seconds, 

following double exponential equation: Where: ' =current in amperes, and 



Severe Strike 
(Component A) 

Restrske 
(Component D) 

Multiple Stroke (V4 
Component D) 

Multiple Burst 
(Component H) 

1 

218,810 

109.405 

54.703 

10.572 

8, 80C” *=s.1............ 

11,354 

22.708 

22,708 

187,191 

..... 

647.265 

1.294.530 

1,294,530 

19,105,100 


This equation produces the following characteristics; 


j 

200 KA 

100 KA 

50 KA 

10 KA 

and 

(di/dt)„,„(ennp/sec)a* .... 

1.4x10“ 

1.4x10“ 

0.7X10“ 

2.0 X 10“ 

di/dt, (amp/sec)—. .... .... 

(gt=0-hsec 

1.0x10“ 

@ls=0+sec 

1.0x10“ 

(gt=0+sec 

0.5x10“ 

@t=0-»^sec 

Action Integral (amp* sec) —.......... 

@ts.5^ 

2.0X10‘ 

@tz.25p8 

0.25x10* 

@ts.25>tS 

.0625x10* 






High-Intensity Radiated Fields 

With the trend toward increased 
power levels from ground based 
transmitters, plus the advent of space 
and satellite communications, coupled 
with electronic command and control of 
the airplane, the immunity of critical 
digital avionics systems, such as the 
1IGS, to HIRF must be established. 

It is not possible to precisely define 
the HIRF to which the airplane will be 
exposed in service. There is also 
uncertainty concerning the effectiveness 
of airframe shielding for HIRF. 
Furthermore, coupling to cockpit 
installed equipment through the cockpit 
window apertures is undefined. Based 
on surveys and analysis of existing 
HIRF emitters, an adequate level of 
protection exists when compliance with 
the HIRF protection special condition is 
shown with either paragraphs 1 or 2 
below: 

1. A minimum threat of 100 volts per 
meter peak electric field strength from 
10 KHz to 18 GHz. 

a. The threat must be applied to the 
system elements and their associated 
wiring harnesses without the benefit or 
airframe shielding. 

b. Demonstration of this level of 
protection is established through system 
tests and analysis. 

2. A threat external to the airframe of 
the following field strengths for the 
frequency ranges indicated. 


Frequency 

Peak 

(V/M) 

Average 

(V/M) 

10 KHz-500 KHz. 

80 

80 

500 KHz-2 MHz. 

80 

80 

2 MHz-aOMHz. 

200 

200 

30 MHz-100 MHz ... 

33 

33 

100 MHz-200 MHz. 

33 

33 

200 MHz-400 MHz.. 

150 

33 


Frequency 

Peak 

(V/M) 

Average 

(v/m1 

400 MHz-1 GHz.. 

8,300 

2,000 

1 GHz-2 GHz . 

9,000 

1,500 

2 GHz-4 GHz. 

17,000 

1,200 

4 GHz-6 GHz . 

14.500 

800 

6 GHz-8 GHz. 

4,000 

666 

8 GHz-12 GHz..... 

9.000 

2,000 

12 GHz-20 GHz. 

4.000 

509 

20 GHz-40 GHz. 

4,000 

1,000 


The envelope given in paragraph 2 
above is a revision to the envelope used 
in previously issued special conditions 
in other certification projects. It is based 
on new data and SAE AE4R 
subcommittee recommendations. This 
revised envelope includes data from 
Western Europe and the United States. 

It will also be adopted by the European 
Joint Airworthiness Authorities. 

Discussion of Comments 

Notice of Proposed Special Conditions 
No. SC-91-5-NM for the Fokker Model 
F27 Mark 500 airplane was published in 
the Federal Register on May 22,1991 (56 
FR 23527). No comments were received, 
and the special conditions are adopted 
as proposed. 

Conclusion 

This action affects only certain 
unusual or novel design features on one 
model series of airplanes. It is not a rule 
of general applicability and affects only 
the applicant who applied to the FAA 
for approval of these features on the 
airplane. 

List of Subjects in 14 CFR Parts 21 and 
25 

Air transportation. Aircraft, Aviation 
safety, Safety. 

The authority citation for these 
special conditions is as follows: 


Authority: 49 U.S.C. 1344,1348(c). 1352, 
1354(a). 1355,1421 through 1431,1502, 
1651(b)(2), 42 U.S.C. 1857f-10. 4321 el seq.: 
E.0.11514; and 49 U.S.C. 106(g). 

The Special Conditions 

Accordingly, the following special 
conditions are issued as part of the 
supplemental type certification basis for 
the modified Fokker Model F27 Mark 
500 airplane: 

1. Lightning Protection 

a. Each electrical and electronic 
system that performs critical functions 
must be designed and installed to ensure 
that the operation and operational 
capability of these systems to perform 
critical functions are not adversely 
affected when the airplane is exposed to 
lightning. 

b. Each essential function of electrical 
or electronic systems or installations 
must be protected to ensure that the 
function can be recovered in a timely 
manner after the airplane has been 
exposed to lightning. 

2. Protection From Unwanted Effects of 
High-Intensity Radiated Fields (HIRF) 

Each electrical and electronic system 
that performs critical functions must be 
designed and installed to ensure that the 
operation and operational capability of 
these systems to perform critical 
functions are not adversely affected 
when the airplane is exposed to 
externally radiated electromagnetic 
energy. 

3. The following definitions apply with 
respect to these special conditions: 

Critical Function, Functions whose 
failure would contribute to or cause a 
failure condition that would prevent the 
continued safe flight and landing of the 
airplane. 
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Essential Functions, Functions whose 
failure could contribute to or cause a 
failure condition that would significantly 
impact the safety of the airplane or the 
ability of the flightcrew to cope with 
adverse operating conditions. 

Issued in Renton. Washington, on August 
28, last. 

David G. Hmiel 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Sendee. 

|FR Doc, ai-21488 Filed 8-6-91; 8:45 am) 
BILUNO COOC 49ia-1S-y 


14 CFR Part 39 

[Docket No. 91-NM-41-AO; Arndt. 39-8024; 
AD 91-18-20] 

Airworthiness Directives; Boeing of 
Canada, Ltd., de Havilland Division, 
Model DHC-7 Series Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain de Havilland 
Model DHC-7 series airplanes, which 
requires an inspection for cracks, and 
overhaul or replacement of the main 
landing gear upper drag strut assembly. 
This amendment is prompted by reports 
of recent incidents involving fatigue 
cracking in transport category airplanes 
that are approaching or have exceeded 
their economic design goal. This 
condition, if not corrected, could result 
in the failure of the main landing gear. 
This action is consistent with the 
recommendations of the Airworthiness 
Assurance Task Force assigned to 
review the de Havilland Model DHC-7 
series airplanes, which indicated that, to 
assure long term continued operational 
safety, the drag strut should be 
overhauled, 

OATES: Effective October 15,1991. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of October 15. 
1991. 

ADDRESSES: The applicable service 
information may be obtained from 
Doeii^ of Canada, Ltd., de Havilland 
Division, Garratt Boulevard, 

Downsview, Ontario M3K 1Y5, Canada. 
This information may be examined at 
the FAA, Northwest Mountain Region. 
Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton, Washington; 
or at the FAA, New England Region. 
New York Aircraft Certification Office, 
181 South Franklin Avenue, room 202. 
Valley Stream, New York; or at the 


Office of the Federal Register. 1100 L 
Street NW., room 8401, Washington. DG 
FOR FURTHER INFORMATION CONTACT: 

Mr. Jeff Casale, New York Aircraft 
Certification Office, Airframe Branch. 
ANE-172; telephone (516) 791-6220. 
Mailing Address: FAA, New England 
Region, 181 South Franklin Avenue, 
Valley Stream, New York 11581. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to Include a new 
airworthiness directive, applicable to 
certain de Havilland Model DHC-7 
series airplanes, which requires 
inspection for cracks, and overhaul or 
replacement of the main landing gear 
upper drag strut assembly, was 
published in the Federal Register on 
May 24.1991 (56 FR 23813). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
single comment received. 

The commenter supported the rule. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that cur 
safety and the public interest require the 
adoption of the rule as proposed. 

There are approximately 27 de 
Havilland Model DHC-7 series 
airplanes of the affected design in the 
worldwide fleet. It is estimated that 14 
airplanes of U.S. registry will be 
affected by this AD. that it will take 
approximately 150 manhours per 
airplane to accomplish the required 
actions, and that the average labor cost 
will be $55 per manhour. Replacement 
parts costs are negligible. Based on 
these figures, the total cost impact of the 
AD on U.S. operators is estimated to be 
$115,500. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule** under Executive Order 12291; (2) is 
not a ‘‘significant rule’* under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 28.1979); and (3) will 
not have a significant economic impact, 
positive or negative on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 


this action and is contained in the rules 
docket. A copy of it may be obtained 
from the Rules Docket. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—[AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C 1354(a). 1421 and 1423; 
49 U.S.C 106(g) (Revised Pub. L 97-449. 
January 12.1983); and 14 CFR 11.89. 

§39.13 [Amended) 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

91-18-20. Boeing of Canada, Ltd., De 

Havilland Division: Amendment 39-8024. 
Docket No. 91-NM-41-AD. 

Applicability: Model DHC-7 series 
airplanes. Serial Numbers 1 through 27, 
certificated in any category. 

Compliance: Required, as indicated, unless 
previously accomplished. 

To prevent a possible failure of the main 
landing gear (MLG). accomplish the 
following: 

(a) Within one year after the effective date 
of this AD, remove each MLG upper drag 
strut assembly from the airplane and perform 
a non-destructive test in accordance with the 
Accomplishment Instructions, paragraphs 
2.D.(1) through (3), of Menasco Canada. Ltd.. 
Service Bulletin No. 32-18. Revision 1. dated 
June 5.1980, 

(1) If there is no evidence of cracking, prior 
to further flight, overhaul the assembly in 
accordance with the Accomplishment 
Instructions, paragraph 2.D.(4). of the service 
bulletin. 

(2) If cracking is evident, prior to further 
flight, replace the assembly with a 
serviceable part, in accordance %vith the 
service bulletin. 

Note: The Menasco Canada. Ltd.. Service 
Bulletin references Menasco Mfg. Component 
Maintenance Manual 32-10-16. dated 
September 1,1976. as an additional source of 
service Information for performing overhaul 
procedures. 

Note: In the referenced Menasco 
Component Maintenance Manual, procedures 
are found only for "Repair.” For this 
application, repair is equivalent to overhaul. 

(b) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 

New York Aircraft Certification Office 
(ACO), ANE-170. FAA. New England Region. 
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Nole: The request should be forwarded 
ih 'ough an FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager. Standardization 
Branch. ANM-113. 

(c) Special flight permits may be issued in 
ar-cordance with FARs 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

(d) The inspection, overhaul, and 
replacement requirements shall be done in 
accordance with Menasco Canada, Ltd., 
Service Bulletin No. 32-18, Revision 1, dated 
June 5.1980. This incorporation by reference 
was approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Boeing of Canada, Ltd., de Havilland 
Division. Garratt Boulevard. Downsview, 
Ontario M3K 1Y5. Canada. Copies may be 
inspected at the FAA, Transport Airplane 
Directorate. 1601 Lind Avenue SW.. Renton, 
Washington; at the FAA, New England 
Region. New York Aircraft Certification 
Office, 181 South Franklin Avenue, room 202, 
Valley Stream. New York: or at the Office of 
the Federal Register, 1100 L Street NW., room 
8401, Washington. DC. 

This amendment (39-8024, AD 91-18-20) 
becomes effective October 15.1991. 

Issued in Renton. Washington, on August 
15.1991. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
|FR Doc. 91-21497 Filed 9-6-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 

(Docket No, 91-NM-43-AD; Amendment 39- 
8025; AD 91-18-211 

Airworthiness Directives; Boeing of 
Canada, Ltd., de Havilland Division, 
Model DHC-7 Series Airplanes. 

agency: Federal Aviation 
A.dministration (FAA). DOT. 
action; Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain de Havilland 
Model DHC-7 series airplanes, which 
requires replacement of the left- and 
right-hand wing flap track No. 4 forward 
support fittings. This amendment is 
prompted by reports that some of these 
fittings are understrength due to 
incomplete heat treatment during their 
manufacture. This condition, if not 
corrected, could result in the flaps 
jamming. This action relates to the 
recommendations of the Airworthiness 
Assurance Task Force, assigned to 
review de Havilland Model DHC-7 
series airplanes, which indicate that, to 
assure long term continued operational 
safety, the fittings should be replaced. 
dates: Effective October 15.1991. The 
incorporation by reference of certain 


publications listed in the regulations is 
approved by the Director of the Federal 
Register as of October 15,1991. 
addresses: The applicable service 
information may be obtained from 
Boeing of Canada. Ltd., de Havilland 
Division, Garratt Boulevard, 

Downsview, Ontario M3K 1Y5, Canada. 
This information may be examined at 
the FAA. Northwest Mountain Region, 
Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton, Washington, 
at the FAA New England, New York 
Aircraft Certification Office, 181 South 
Franklin Avenue, room 202, Valley 
Stream, New York; or at the Office of 
the Federal Register, 1100 L Street, NW., 
room 8401, Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Sol Maroof, New York Aircraft 
Certification Office, Airframe Branch, 
ANE-172; telephone (516) 791-6220. 
Mailing address: FAA, New England 
Region. 181 South Franklin Avenue, 
Valley Stream, New York 11581. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to 
certain de Havilland Model DHC-7 
series airplanes, which requires 
replacement of the left- and right-hand 
flap track No. 4 forward support fittings, 
was published in the Federal Register on 
May 24,1991 (56 FR 23815). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
single comment received. 

The commenter supported the rule. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

It is estimated that 2 Model DHC-7 
series airplanes of U.S. registry will be 
affected by this AD, that it will take 
approximately 2 manhours per airplane 
to accomplish the required actions, and 
that the average labor cost will be $55 
per manhour. The required parts will be 
supplied to the operators at no cost. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $220. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibility among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 


For the reasons discussed above. I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26.1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the rules 
docket. A copy of it may be obtained 
from the rules Docket. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—[AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L 97-449, 
January 12,1983); and 14 CFR 11.89. 

§39.13 (AMENDED) 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

91-18-21. Boeing of Canada, Ltd., De 

Havilland Division: Amendment 39-8025. 
Docket No. 91-NM-43-AD. 

Applicability: Model DHC-7 series 
airplanes; Serial Numbers 53 through 57, 59. 
and 60; certificated in any category. 

Compliance: Required within one year after 
the effective date of this AD, unless 
previously accomplished. 

To prevent jamming of the flaps and 
reduction of airplane controllability, 
accomplish the following: 

(a) Replace the left- and right-hand wing 
flap track No. 4 forwarded support fittings in 
accordance with the Accomplishment 
Instructions of de Havilland Service Bulletin 
No. 7-27-37, dated October 28.1981. 

(b) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 

New York Aircraft Certification Office 
(AGO). ANE-170. FAA. New England Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager, New York 
Aircraft Certification Office, 

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 
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(d) The replacement requirements shall be 
done in accordance with de Havilland 
Service Bulletin No. 7-27-37, dated October 
28.1981. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Boeing of Canada. Ltd., de Havilland 
Division. Garratt Boulevard. Downsview, 
Ontario M3K1Y5. Canada. Copies may be 
inspected at the FAA, Transport Airplane 
Directorate, Renton. Washington: at the FAA. 
New England Region. New York Aircraft 
Certification Office, 181 S. Franklin Avenue, 
room 202, Valley Stream. New York: or at the 
Office of the Federal Register, 1100 L Street 
NW.. room 8401, Washington. DC. 

This amendment (39-8025, AD 91-18-21) 
becomes effective October 15,1991. 

Issued in Renton. W'ashington, on August 
15.1991. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 

(FR Doc. 91-21498 Filed 9-^91: 8:45 am) 
BILUNG CODE 4910-13-M 


14 CFR Part 39 

(Docket No. 91-NM-161-AD; Amendment 
39-8026; AD 91-19-01) 

Airworthiness Directives; Canadair, 
Ltd., Model CL-600-1A11 (CL-600). 
CL-600-2A12 (CL-601), and CL-600- 
2B16 (CL-601-3A) Series Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Canadair, Ltd., 
Model CL-60O-1A11. CL-60a-2Al2. and 
CL-600-2B16 series airplanes, which 
requires a one-time inspection of the air 
driven generator (ADG) wiring harness 
to detect chafing, and repair, if 
necessary; and modification of the ADG 
harness installation. This amendment is 
prompted by reports of the ADG 
electrical output harness being chafed 
through by a wire connector on the 
turbine generator assembly. This 
condition, if not corrected, could result 
in loss of ADG power to the essential 
bus when the ADG is deployed during 
an emergency situation. 

DATES: Effective September 24,1991. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of September 
24.1991. 

ADDRESSES: The applicable service 
information may be obtained from 
Bombardier, Inc., Canadair, Aerospace 
Group. P.O. Box 6087, Station A. 
Montreal. Quebec. Canada H3C 3G9. 


This information may be examined at 
the FAA. Northwest Mountain Region. 
Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton, Washington; 
at the FAA, New England Region, New 
York Aircraft Certification Office, 181 
South Franklin Avenue, room 202, 

Valley Stream, New York 11581-1145: or 
at the Office of the Federal Register. 

1100 L Street NW.. room 8401, 
Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Peter Cuneo, Systems and 
Equipment Branch. ANE-173; telephone 
(516) 791-6427. Mailing address: FAA. 
New England Region, Engine and 
Propeller Directorate. New York Aircraft 
Certification Office. 181 South Franklin 
Avenue, room 202, Valley Stream. New 
York 11581-1145. 

SUPPLEMENTARY INFORMATION: 

Transport Canada, in accordance with 
existing provisions of a bilateral 
airworthiness agreement, has notified 
the FAA of an unsafe condition which 
may exist on certain Canadair Models 
CL-600-1A11. CL-600-2A12. and CL- 
600-2B16 series airplanes. There have 
been three recent reports of the air 
driven generator (ADG) electrical output 
harness being chafed through by the 
backshell of connector P6XC on the 
turbine generator assembly. The chafing 
occurred on the airplane when the ADG 
was in the stowed position. When the 
ADG was deployed, the chafed wires 
shorted to the structure, preventing the 
ADG from powering the essential bus 
which provides electrical power to the 
hydraulic flight control system and to 
the essential flight control equipment. 
The shorting also caused damage to the 
ADG output harness and its supporting 
structure. This condition, if not 
corrected, could result in loss of 
emergency jfower to the essential bus 
when the ADG is deployed. 

Canadair, Ltd., has issued Service 
Bulletins A600-0612 (for Model CL-600- 
1 All series airplanes) and A601-0370 
(for Models CL-600-2A12 and CL-600- 
2B16 series airplanes), both dated April 
24,1991, which describe procedures to 
perform a one-time inspection of the 
ADG wiring harness to detect chafing, 
and repair, if necessary: and 
modification of the ADG harness 
installation by replacing the two harness 
support brackets with redesigned 
brackets. Transport Canada has 
classified these service bulletins as 
mandatory, and has issued Canadian 
Airworthiness Directive CF-91-21, dated 
July 3.1991, addressing this subject. 

This airplane model is manufactured 
in Canada and type certificated in the 
United States under the provisions of 
§ 21.29 of the Federal Aviation 


Regulations and the applicable bilateral 
airworthiness agreement. 

Since this condition is likely to exist 
or develop on other airplanes of the 
same type design registered in the 
United States, this AD requires a one¬ 
time inspection of the ADG wiring 
harness to delect chafing, and repair, if 
necessary; and modification of the ADG 
harness installation; in accordance with 
the service bulletins previously 
described. 

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
amendment effective in less than 30 
days. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612. it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. 

It is impracticable for the agency to 
follow the procedures of Executive 
Order 12291 with respect to this rule 
since the rule must be issued 
immediately to correct an unsafe 
condition in aircraft. It has been 
determined further that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26,1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 
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PART 39—[AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U5.C. 1354(aJ, 1421 and 1423; 
49 U5.C. 106(g) (Revised Pub. L 97-449, 
January 12,1983): and 14 CFR 11.89. 

§99.13 [Amended] 

2. Section 39.13 Is amended by adding 
the following new airworthiness 
directive; 

91-19-01. Canadair, Ltd.: Amendment 39- 
8026. Docket No. 91-NM-161-AD. 

Applicability: Model CL~600-lAll series 
airplanes, serial number 1004 through 1085; 
Model CL-600-2A12 series airplanes, serial 
numbers 3001 through 3066; and Model CL- 
600-2B16 series airplanes, serial numbers 
5001 through 5098; certificated in any 
category. 

Compliance: Required as indicated, unless 
previously accomplished. 

To prevent loss of emergency power to the 
essfmtial bus when the air driven generator 
(ADG) is deployed, accomplish the following: 

(a) Within 25 hours time-in-service after the 
effective date of this AD, inspect the ADG 
wiring harness to detect chafing, in 
accordance with Canadair Service Bulletin 
A600-OB12 (for Model CL-800-1A11 series 
airplanes), dated April 24.1991, or Canadair 
Service Bulletin A 601-0370 (for Model CL- 
600-2A12 and CL~600-2B16 series airplanes), 
both dated April 24.1991. If chafing is found, 
prior to further flight repair in accordance 
with the applicable service bulletin 
previously described. 

(b) Within 60 days after the effective date 
of tMs AD, modify the ADG harness 
installation in accordance with Canadair 
Service Bulletin A600-0612 (for Model CL- 
600-lAll series airplanes), dated April 24. 
1991. or Canadair Service Bulletin A601-0370 
(for Model CLr^OO-2Al2 and CLrOOO-2Bl6 
series airplanes), dated April 24,1991. 

(c) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 

New York Aircraft Certification Office; ANE- 
170, FAA, Engine and Propeller Directorate. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager. New York 
Aircraft Certification Office. ANE-170. 

(d) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

(e) The inspection, repair, and modification 
requirements shall be done in accordaaoe 
with Canadair Service Bulletin A600-0612 
(for Model CL-600-1A11 series airplanes), 
dated April 24.1991, or Canadair Service 
Bulletin A601-0370 (for Model CL-600-2A12 
and CL-600-2B16 series airplanes), dated 
April 24.199L This incorporation by 
reference was approved by the Director of 
the Federal Register in accordance with 5 
U.S.C 552(a) and 1 CFH part 51. Copies may 
be obtained from Bombardier, Inc., Canadair, 
Aerospace Group, P.O. Box 6087, Station A, 


Montreal. Quebec, Canada H3C 3G9. Copies 
may be inspected at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate. 1601 Line Avenue SW., Renton, 
Washingtcin; at the FAA, New England 
Region. New York Aircraft Certification 
Office. 181 South Franklin Avenue, room 202. 
Valley Stream, New York; or at the Office of 
the Federal Register, 1100 L Street NW., room 
8401, Washington, DC. 

This amendment (39-8026, AD 91-91-01) 
becomes effective September 24.1991. 

Issued In Renton, Washington, on August 
23.1991. 

Darrel! M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
(FR Doc. 91-21492 Filed 9-e-91: 8:45 am] 
BILUNO CODE 4910-13-M 


SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Part 249 

[Release No. 34-29645; Fite No. S7-900] 

Technical Correction to Form 

agency: Secorilies and Exchange 
Commission, 

actiom: Final rule; Correction. 


summary: This document corrects a 
reference in General Instruction G.(2) of 
Form 16-K which was published March 
16,1982 (47 FR 11380) in a release 
relating to the integrated disclosure 
system. The correction concerns the 
reference within the General Instruction 
to “Rule 14a-3{b) or Rule 14c-3(b) or 
Rule 14c-{a).” 

FOR FURTHER INFORMATION CONTACT: 

Anita Klein, (202) 272-3246, Office of 
International Corporate Fin^ce, 
Division of Corporation Finance, 
Securities and Exchange Commission, 
Washington, DC 20549. 

§249.310 [Amended] 

On page 11473, first column. § 249.310, 
General Instruction G42) of Form 10-K 
appearii^ in that release is corrected to 
read: “(2) The information called for by 
Parts I and II of this Form (Items 1 
through 9 or any portion thereof) may, at 
the registrant*s option, be incorporated 
by reference from the registrant’s annual 
report to security holders furnished to 
the Commission pursuant to Rule 14a- 
3(b) or Rule 14c-3(a) or from the 
registrant’s * * 

Dated: September 3,1991. 

Margaret H. McFariam!, 

Deputy Secretary, 

(FR Doc. 91-21516 Tiled 9-6-91; 8:45 am) 
BILUNO CODE tOKMIl-M 


DEPARTMENT OF THE TREASURY 

Office of Foreign Assets Control 

31 CFR Parts 505 and 520 

Transaction Control and Foreign 
Funds Control Regulations 

agency: Office of Foreign Assets 
Control. Department of the Treasury. 
ACTION: Final rule; amendments. 

SUMMARY: This final rule amends the 
Transaction Control Regulations [31 
CFR part 505, the “TCR”) and the 
Foreign Funds Control Regulations (31 
CFR part 520, the “FFCR”) in recognition 
of the reunification of Germany. The 
TCR are amended to delete references 
to the former German Democratic 
Republic, East Berlin, and the former 
autonomous state of Danzig, and to 
update the list of Coordinating 
Committee (“COCONf) member 
countries to include Spain and 
Australia. The FFCR are amended to 
remove the remaining World War II 
restrictions on property subject to U.S. 
jurisdiction of persons or entities 
located in the former Soviet sector of 
Germany on December 31, 1946t 
EFFECTIVE DATE: September 9,1991. 

FOR FURTHER INFORMATION: 

William B. Hoffman, Chief Counsel (tel.: 
202/535-6020). or Steven I. Pinter. Chief 
of Licensing (tel.: 202/535-9449). Office 
of Foreign Assets Control, Department 
of the Treasury, Washington, DC 20220. 
SUPPLEMENTARY INFORMATION: The 
TCR, issued on June 29,1953, under the 
authority of the Trading with the Enemy 
Act, 50 U.S.C app. 5(b). prohibit 
unlicensed involvement by individuals 
resident or located in the United States, 
U.S.-organized entities, and foreign 
entities controlled by such persons, in 
offshore sales of strategic goods to 
certain countries designate in § 505.10. 
These regulations supplement the 
Commerce Department’s national 
security export controls on U.S.-origin 
products and technical data by 
restricting U.S. involvement in offshore 
trade in foreign-made strategic goods. 
The TCR except from their general 
prohibition those sales, not otherwise 
prohibited by the provisions of chapter 5 
of CFR title 31, that are both from and 
licensed by one of the COCOM 
members listed in § $05.31, and destined 
for a country designated in § 505.10 
other than Cambodia, North Korea or 
Vietnam. 

The present amendments to the TCR 
remove outdated references in { 505.10 
to restrictions on exports to the former 
German Democratic Republic, East 
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Berlin, and the former autonomous state 
of Danzig. These changes recognize the 
reunification of Germany on October 3, 
1990, and the post-war restoration of 
Danzig to Poland. The amendments also 
update the list of COCOM countries in 
§ 505.31 to include Spain and Australia, 
which joined COCOM in 1985 and 1989, 
respectively. 

The FFCR were issued by the 
Secretary of the Treasury on April 10, 
1940, to implement sanctions imposed 
by the President through Executive 
Order 8389 to protect the property 
within U.S. jurisdiction of persons in 
Nazi-occupied territory. Effective June 
14,1941, the FFCR were extended 
through Executive Order 8785 to block 
property within U.S. jurisdiction of 
Germany and its nationals. 

Since World War II, most property 
blocked by the FFCR has been released 
pursuant to the general license in 
§ 520.101. In 1953, controls were lifted 
for property owned by the Federal 
Republic of Germany, West Berlin, and 
the Saar, and by any individual, 
partnership, association, corporation, or 
other organization which on December 
31,1946, was not located in the Soviet 
sector of Germany (including Berlin). 

The FFCR are being amended to 
terminate the blocking of property 
within U.S. jurisdiction of individuals 
and entities located in the Soviet sector 
of Germany on December 31.1946. This 
amendment is in recognition of the 
reunification of Germany. Residual 
blocking restraints remain in place 
under the FFCR with respect to property 
subject to U.S. jurisdiction of the Baltic 
States (Estonia, Latvia and Lithuania) 
and their nationals, blocked during 
World War II. 

Because the TCR and FFCR involve a 
foreign affairs function. Executive Order 
12291 and the provisions of the 
Administrative Procedure Act, 5 U.S.C. 
553. requiring notice of proposed 
rulemaking, opportunity for public 
participation, and delay in effective 
date, are inapplicable. Because no 
notice of proposed rulemaking is 
required for this rule, the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq„ does 
not apply. 

List of Subjects in 31 CFR 
Part 505 

Australia, Banks. Banking, Foreign 
trade. Germany, Reporting and 
recordkeeping requirements. Spain. 

Part 520 

Administrative practice and 
procedure, Blocking of assets. Currency, 
Foreign investments in United Stales, 


Germany, Reporting and recordkeeping 
requirements, and Securities. 

For the reasons set forth in the 
preamble, 31 CFR part 505 is amended 
as follows: 

PART 505—REGULATIONS 
PROHIBITING TRANSACTIONS 
INVOLVING THE SHIPMENT OF 
CERTAIN MERCHANDISE BETWEEN 
FOREIGN COUNTRIES 

1. The authority citation for part 505 is 
revised to read as follows: 

Authority: Sec. 5.40 Stal. 415, as amended: 
50 U.S.C. App. 5; E.O. 9193, 7 FR 5205. 3 CFR. 
1938-1943 Comp., p. 1174; E.O. 9989.13 FR 
4891. 3 CFR. 1943-1948 Comp., p. 748. 

§505.10 [Amended) 

2. The schedule to § 505.10 is amended 
by removing the entries “German 
Democratic Republic** and **East Berlin,*’ 
and by revising “Poland and Danzig'* to 
read “Poland.** 

3. Paragraph (a)(2) of § 505.31 is 
revised to read as follows: 

§ 505.31 General license for offshore 
transactions from certain countries. 

(a) * * * 

* * * * • 

(2) Shipment is made from and 
licensed by one of the following foreign 
countries: Australia. Belgium, Canada, 
Denmark, France, Germany. Greece. 
Italy, Japan, Luxembourg, The 
Netherlands. Norway, Portugal. Spain. 
Turkey, or the United Kingdom. 
***** 

§ 505.31 [Amended] 

4. Paragraph (b) of § 505.31 is revised 
to read as follows: 

(b) This section does not authorize 
any transactions otherwise prohibited 
by this chapter. 

For the reasons set forth in the 
preamble. 31 CFR part 520 is amended 
as follows: 

PART 520—FOREIGN FUNDS 
CONTROL REGULATIONS 

1. The authority citation for part 520 is 
revised to read as follows: 

Authority: 50 U.S.C. App. 5, as amended; 
E.O. 8389. 5 FR 1400, as amended by E.O. 

8785, 6 FR 2897. E.O. 8832, 6 FR 3715. E.O. 

8963. 8 FR 6348, E.O. 8998. 6 FR 6785. and E.O. 
9193, 7 FR 5205. 3 CFR, 1938-1943 Comp., p, 
1174; E.0.10348,17 FR 3769. 3 CFR, 1949-1953 
Comp., p. 871; E.0.11281, 31 FR 7215, 3 CFR. 
1966-1970 Comp., p. 546. 

Subpart B—General Licenses 

2. Paragraph (a)(1) of § 520.101 is 
revised to read as follows: 


§ 520.101 General License No. 101. 

(a) * * * 

(1) Estonia, Latvia, and Lithuania 

***** 

§520.101 (Amended] 

3. Paragraph (a)(3) of § 520.101 is 
removed. 

4. Paragraph (a)(4) of § 520.101 is 
redesignated as paragraph (a)(3). and 
revised to read as follows: 

§ 520.101 General License No. 101. 

(a) • * * 

***** 

(3) Any other partnership, association, 
corporation, or other organization which 
was a national of any country 
designated in paragraph (a)(1) of this 
section by reason of the interest therein 
of any such country or by reason of the 
interest therein of any individual, 
partnership, association, corporation, or 
other organization specified in 
paragraph (a)(2) of this section. 
***** 

Dated: August 13.1991. 

R. Richard Newcomb, 

Director^ Office of Foreign Assets Control. 

Approved: August 19,1991. 

Peter K. Nunez, 

Assistant Secretary (Enforcement). 

[FR Doc. 91-21493 Filed 9^t-91:12.-00 pm] 
BtLUNQ CODE 4810-2S-M 


DEPARTMENT OF DEFENSE 
Department of the Army 
32 CFR Part 619 

Program for Qualifying DOD Freight 
Motor Carriers 

agency: Military Traffic Management 
Command (MTMC); Department of the 
Army, DOD. 

ACTION: Final rule. 

summary: The Carrier Qualification 
Program (CQP) requirement to obtain a 
$100,000 performance bond has been 
temporarily suspended pending a review 
of the bond requirement. During this 
period, motor carriers who have already 
obtained a performance bond have the 
option of either maintaining or 
cancelling their bond. Bond cancellation 
will not affect current approval to 
transport DOD freight. Upon completion 
of our review, we will notify all affected 
carriers of any revisions to the bond 
requirement, which must then be 
complied with to maintain DOD 
approval. Any revisions will also be 
published in the Federal Register. 
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EFFECTIVE DATE: September 9,1091. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Robbie Randolph or Ms. Rose 
Sharpe. Headquarters. Military Traffic 
Management Command, attn: MTIN, 

5611 Columbia Pike, Falls Church. VA 
22041-5050. (703) 758-1356. 
SUPPLEMENTARY INFORMATION: 
Information on the CQP was previously 
published in the Federal Register. 53 FR 
17970, 54 FR 27667, 55 FR 7361. 55 FR 
52976. and 56 FR 2849. The Performance 
Bond section of the CQP requires 
carriers to submit a letter of intent to file 
a bond from a surety company with their 
initial CQP application. After MTMC 
approval of the CQP package, motor 
carriers must provide the actual 
Performance Bond. The sum of the bond 
has to be no less than $100,000 and has 
to be continuous untii cancelled. The 
Performance Bond serves to ensure the 
DOD has the capability to arrange for 
the onward movement of frustrated or 
abandoned shipments in the event the 
carrier is unable to perform for 
whatever reason. 

John O. Roach. II. 

Army Liaison Officer with UteFederoi 
Register. 

(FR Doc. 91-21495 Filed 9-6-91:6:4.5 ami 
BtLLINQ CODE 3710-Oa-M 


ENVIRONMEFTTAL PROTECTION 
AGENCY 

40 CFR Part 52 

ITN90-1-5244; FRL^985-5i 

Approval and Promulgation of 
Implementation Plans; Tennessee 

AGENCY: Environmental Protection 
Agency (EPA). 
action; Final rule. 

summary: EPA today approves a 
request by the State of Tennessee to 
incorporate permits which contain limits 
on volatile organic compound (VOC) 
emissions for the hTissan Motor 
Manufacturing, USA, (Nissan) into the 
Tennessee State Implementation Plan 
(SIP). Nissan is bcated in Smyrna, 
Tennessee (Rutherford County). The 
revised emission limits are consistent 
with the federally approved Tennessee 
SIP. Therefore. EPA is today approvii\g 
the request. 

DATES: This action will become effective 
on November 8.1991 unless notice is 
received within 30 days that someone 
wishes to submit adverse or critical 
comments. If the effective date is 
delayed, timely notice will be published 
in the Federal Register. 


ADDRESSES: Written comments should 
be addressed to Kay Prince of EPA 
Region I Vs Air Programs Branch (see 
EPA Region IV address below). Copies 
of the materials submitted by Tennessee 
may be examined during normal 
business hours at the following 
locations: 

Public Information Reference Unit. 
Environmental Protection Agency. 401 
M Street SW.. Washington. DC 20460 
Environmental Protection Agency, 

Region IV, Air Programs Branch. 345 
Courtland Street, NE., Atlanta, 

Geoigia 30365 

Tennessee Department of Environment, 
and Conservation. Customs House, 

4th Floor, Nashville, Tennessee 37243- 
1531 

FOR FURTHER INFORMATION CONTACT: 

Kay Prince, Air Programs Branch. EPA 
Region IV. at the above address and 
telephone number (404) 347-2864 or FTS 
257-2864. 

SUPPLEMENTARY INFORMATION: On 
February 19,1991, with revised 
information provided on April 29.1991, 
the State of Tennessee thresh the 
Tennessee Department of Conservation 
submitted a request to incorporate into 
the Tennessee SIP permits for Nissan. 
The Tennessee SIP provides for 
alternate emissions standards to be 
granted to a facility that is reducing or 
will be after a specified date taking 
actions to reduce emissions of volatile 
organic compounds at least as much as 
is required under the other applicable 
rules. 

The Nissan facility manufactures 
automobiles and light duty trucks and 
operates under an NSR permit issued by 
the State of Tennessee. The revised 
permits combine the wash solvent with 
the topcoat and primer booth. Althou^ 
emissions will increase from these 
operations in 1991 and 1992, emissions 
will be reduced to their 1990 levels by 
1993. Fiowever, total emisstons from the 
facility will decrease progressively from 
1991 through 1993. The emission limits of 
1.47 kg per liter of solids applied using 
actual transfer efficiency for topcoatiog 
and 1.40 kg per liter of solids applied 
using actual transfer efficiency for the 
primer booth remain unchanged. These 
limits are required to be met regardless 
of any other allowable emissions 
contained in the permits. Therefore, Ihe 
Nissan permits are approvable for 
incorporation into the SIP. 

Final Action 

EPA approves the revised Nissan 
permits for topcoat, primer. PVC, bit 
wax. and miscellaneous operations at its 
Smyrna, Tennessee facility. This action 
is being taken without prior proposal 


becanse the change is noncontroversial 
and EPA anticipates no significant 
comments on it. The public should be 
advised that this action will be effective 
60 days from the date of this Federm 
Register notice. However, if someone 
wishes to submit adverse or critical 
comments, this action will be withdrawn 
and two subsequent notices will be 
published before the effective date. One 
notice will withdraw the final action 
and another will begin a new 
rulemaking by announcing a proposal of 
the action end establishing a comment 
period. 

Under 5 U.S.C. 605(b), I certify that 
this SIP revision will not have 
significant economic impact on a 
substantial number of small entitles (see 
46 FR 8709). 

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19.1989 (54 FR 2214-2225). On 
January 6.1969, the Office of 
Management and Budget waived Table 2 
and 3 SIP revisions (54 FR 2222] from the 
requirements of Section 3 of Executive 
Order 12291 for a period of two years. 

Nothing in this action shall be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for a revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light of specific technical, economic and 
environmental factors and in relation to 
relevant statutory and regulatory 
requirements. 

Under section 307(b)(1) of the Act. 
petitions for judicial review of this 
action must ^ filed in the United States 
Court of Appeals for the appropriate 
circuit by November 8,1991. Filing a 
petition for reconsideration by the 
Administrator of this final rule does not 
affect the finality of this rule for 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See 307(b)(2J.) 

The Agency has reviewed this request 
for revision of the federally-approved 
State implementation plan for 
conformance with the provisions of the 
1990 Amendments enacted on 
November 15,1990. The Agency has 
determined that this action conforms 
with those requirements irrespective of 
the fact that the submittal preceded the 
date of enactment 
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List of Subfects in 40 CFR Part 52 

Air pollution control. Hydrocarbons. 
Incorporation by reference. 
Intergoremmental relations, Ozone. 

Dated: Angus! 9.1991. 

Patrick M. Tobin. 

Acting Regional Administrator, 

PART 52—{AMENDED! 

Part 52 of Chapter L Title 40^ Code of 
Federal Regulations, is amended as 
follows: 

Subpart RR—Tennessee 

1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401-7642. 

2. Section 52.2220 is amended by 
adding paragraph (c)(104) to read as 
follows: 

§ 52.2220 identification of plan. 

(c) * * " 

(104) The Tennessee Department of 
Conservation submitted a Board order 
including a certificate of alternate 
control and revised permits for the 
Nissan Motor Manufacturing facility 
located in Smyrna, Tennessee, to EPA 
on February 19.1991, with revised 
information provided on April 29.1991. 

(i) Incorporation by reference. 

(A) Nissan Motor Manufacturing 

Corporation USA operating permit 
numbers 029538P. 029539P, 029540P. 
029541P.029543P and 029544P which 
were issued on July 30.1990. and 
030180P which was issued on September 
17.1990. 

(ii) Other materials. 

(A) Letters of February 10,1991, and 
April 29,1991. from the Tennessee 
Department of Conserv'ation. 

(FR Doc. 91-21537 Filed 9-6-91; 8:45 am] 
84LUNO CODE SMO-SO-M 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 

43 CFR Part 12 
PIN 109O-AA30 

Administrative Requirements and Cost 
Principles for Assistance Programs 

AOENCV: Department of the Interior, 
Office of the Secretary. 
action: Final rule. 

SUMMARY: This rule revises a rule 
published by the Department in the 
February 14.1985 issue of the Federal 
Register {50 FR 6176). The rule 


implemented Covemment-wide 
requirements established by the Office 
of Management and Budget (OMB) 
under OMB Circulars for the 
administration of assistance 
agreements. The revision also extends 
the scope of the rule to reference 
Circulars which contain audit 
requirements. 

EFFECTIVE DATE: The provisions of this 
final rule are effective October 9,1991. 

FOR FURTHER rNFORMATION CONTACT: 

Dean A. Titcomb, Office of Acquisition 
and Property Management. Acquisition 
and Assistance Division^ 1849 C Street 
NW.. Mail Stop 5512. Washington. DC 
20240. (202) 208-6431. 

SUPPLEMENTARY INFORMATION: Since the 
publication of this rule on February 14. 
1985. several significant changes have 
occurred regarding two of the referenced 
Circulars, First, on March 11,1988 (53 FR 
8032). the Department published an 
agency-specific preamble and 
amendments as part of a final common 
rule which revised this regulation that 
implemented OMB Circular A-102. The 
Circular was restructured to be 
addressed solely to Federal agencies 
and a common government-wide 
regulation was promulgated which 
states the fiscal and administrative 
conditions governing grants to State and 
local governments and subgrantees. This 
revision will refer to the applicability of 
the common rule. 

Secondly, OMB published OMB 
Circular A-133. “Audits of Institutions of 
Higher Education and Other Nonprofit 
Institutions." on March 16.1990, in the 
Federal Register (55 FR 10019). This 
Circular superseded Attachment F, 
subparagraph 2h. of Circular A-110. 
“Uniform Administrative Requirements 
for Grants and other Agreements with 
Institutions of Higher Education. 
Hospitals and other Non-Profit 
Organizations." This rule will 
specifically implement use of the audit 
requirements in Circular A-133 and 
supplements the current applicability of 
Cin^ar A-128, “Audit Requirements for 
State and local Governments.** 

Public Participation 

The administrative and cost 
requirements under this rule are 
required by OMB Circulars to be applied 
to all affected assistance activities. 

Since the changes to the Circulars which 
require this revision were done with 
pubBc participation, under 5 U.S.C 
553(b)(B). proposed rulemaking 
procedures are considered unnecessary 
and contrary to the public interest. 


Therefore proposed rulemaking is being 
waived. 

Executive Order 12991. Paperwork 
Reduction Act. and Regulatory 
Flexibility Act 

The Department has determined that 
this is not a major rule under Executive 
Order 12291 and will not have a 
significant economic impact on a 
substantial number of small entities 
since OMB Circular A-133 distinguishes 
audit requirements between nonprofit 
institutions that receive $100,000 or more 
a year in Federal awards; those that 
receive at least $25,000 but less than 
$100,000 a yean and exempts from audit 
requirements those institutions receiving 
less than $25,000 a year in Federal 
awards. This rule contains a collection 
of information subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.J, The Department of Health and 
Human Services was requested by OMB 
to serve as the lead agency on behalf of 
OMB and all of the Federal agencies 
that will be implementing Circular A- 
133 for the purpose of processing the 
request for approval under the 
Paperwork Reduction Act. The request 
was reviewed and approved by the 
OMB Office of Information and 
Regulatory Affairs with OMB Control 
Number 0991-0003. 

Environmental Effects 

The Department has determined that 
this rule does not constitute a major 
Federal action having a significant 
impact on the human environment under 
the National Environmental Policy Act 
of 1966. 

List of Subjects in 43 CFR Part 12 

Cooperative agreements, Grants 
administration. Grant program. 

For the reasons set out in the 
Preamble, the Department of the Interior 
amends title 43, Code of Federal 
Regulations as set forth below pursuant 
to the authority of the Secretary of the 
Interior contained in 5 U.S.C. 301. 

Dated: August 5.1991. 

John E. Schrote, 

Assistant Secretary—Policy, Management 
and Budget. 

PART 12—ADMINISTRATIVE 
REQUIREMENTS AND COST 
PRINCIPLES FOR ASSISTANCE 
PROGRAMS 

1. The authority citation for part 12 is 
revised to read as follows: 

Authority: E.0.12549, Sec. 5151-5160 of the 
Drug-Free Workplace Act of 1988 (Pub. L. 
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100-690. Title V. Subtitle D: 41 U.S.C. 701 et 
seq.): 5 U.S.C. 301: Pub. L 98-502; OMB 
Circular A-102: OMB Circular A-110; OMB 
Circular A-128; and OMB Circular A-133. 

2. The title for part 12 is revised to 
read as follows; 

PART 12—ADMINISTRATIVE AND 
AUDIT REQUIREMENTS AND COST 
PRINCIPLES FOR ASSISTANCE 
PROGRAMS 

Subpart A—Administrative 
Requirements and Cost Principles 

3. Subpart A is amended as set forth 
below. 

a. The title for subpart A is revised to 
read as follows: 

Subpart A—Administrative and Audit 
Requirements and Cost Principles for 
Assistance Programs 

b. Section 12.2 is amended by revising 
paragraphs (a) and (b) to read as 
follows: 

§12.2 Policy. 

(a) All financial assistance awards 
and subawards, in the form of grants 
and cooperative agreements, in 
accordance with paragraph (b) below, 
are subject to subpart C of this part, 

OMB Circulars A~102, “Grants and 
Cooperative Agreements with State and 
Local Governments,” A-110, “Grants 
and Other Agreements with Institutions 
of Higher Education, Hospitals, and 
Other Nonprofit Organizations,” A-87, 
“Cost Principles for State and Local 
Governments.” A-21, “Cost Principles 
for Educational Institutions,” A-122, 
“Cost Principles for Nonprofit 
Organizations,” A-128, “Audit 
Requirements for State and Local 
Governments, and A-133, “Audits of 
Institutions of Higher Education and 
other Nonprofit Institutions,” as revised. 
(The Department's implementation of 
OMB Circular A-128 is subpart B of this 
part.) 

(b) (1) Governmental recipients and 
subrecipients are subject to subpart C of 
this part. Circulars A-87 and A-128. 

(2) Institutions of higher education 
which are recipients or subrecipients are 
subject to Circulars A-llO, A-21, and A- 
133. 

(3) Nonprofit organizations which are 
recipients or subrecipients are subject to 
Circulars A-110, A-122, and A-133. 

* « * * « 

|FR Doc. 91-21509 Filed 9-6-91; 8:45 am) 
aiLLINQ COO€ 4310-RF-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 642 

(Docket No. 910650-1218] 

Coastal Migratory Pelagic Resources 
of the Gulf of Mexico and South 
Atlantic 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Final rule. 

SUMMARY: The Secretary of Commerce 
changes the total allowable catch 
(TAC), allocations, quotas, and bag 
limits for the Atlantic and Gulf of 
Mexico migratory groups of king and 
Spanish mackerel in accordance with 
the framework procedure of the Fishery 
Management Plan for the Coastal 
Migratory Pelagic Resources (FMP). This 
notice: (1) For the Atlantic and Gulf 
migratory groups of king and Spanish 
mackerel, increases TAC and 
allocations; (2) for the Gulf migratory 
group of king mackerel in the eastern 
area (off Florida), removes the three-fish 
alternative bag limit available for 
persons fishing from charter vessels so 
that a bag limit of two per person per 
day applies throughout the eastern area 
without regard to the type of vessel; (3) 
for the Atlantic migratory group of king 
mackerel, removes the differential bag 
limits for northern and southern areas 
and increases the bag limit to five per 
person per day; and (4) for cobia, 
clarifies that the existing recreational/ 
commercial daily bag limit of two per 
person applies regardless of the number 
of trips or the duration of a trip. The 
intended effects are to protect the 
coastal migratory pelagic resources from 
overfishing, continue stock rebuilding 
programs while still allowing catches by 
important recreational and commercial 
fisheries dependent on these resources, 
and clarify the regulations. 

EFFECTIVE DATE: September 4,1991. 

FOR FURTHER INFORMATION CONTACT: 
Mark F. Godcharles, 813-893-3161. 
SUPPLEMENTARY INFORMATION: The 
mackerel fisheries are regulated under 
the FMP, as amended, which was 
prepared jointly by the Gulf of Mexico 
and South Atlantic Fishery Management 
Councils (Councils), and its 
implementing regulations at 50 CFR part 
642. 

In accordance with the FMP and its 
implementing regulations, the Councils 
recommended, and NOAA published, a 
proposed rule containing changes in 
TACs, allocations, quotas, and bag 


limits for king and Spanish mackerel (56 
FR 29920. July 1,1991). That notice: (1) 
Described the framework procedures of 
the FMP through which the Councils 
recommended changes in TACs, 
allocations, quotas, and bag limits; (2) 
specified the recommended changes; 
and (3) described the need and rationale 
for the recommended changes. Those 
descriptions are not repeated here; the 
specifications implemented by this fi»*il 
rule are the same as those in the 
proposed rule. 

Comments and Responses 

One letter commenting on the 
proposed changes was received during 
the comment period from the Florid? 
Marine Fisheries Commission 
(Commission). 

Comment 

For the reasons listed below, the 
Commission opposes increasing the 
daily bag limit from two to five per 
person for Atlantic group king mackerel 
in the exclusive economic zone (EEZ) in 
the southern area off Florida. First, the 
higher bag limit will increase fishing 
mortality not only on the Atlantic group 
king mackerel but also on the overfished 
Gulf group king mackerel that may occur 
in the southeast Florida mixing zone 
during April-October. (During this 
period all king mackerel caught off the 
Florida east coast are considered to be 
Atlantic group king mackerel; during the 
remainder of the fishing year, 
November-March. they are considered 
Gulf group king mackerel.) 

Second, the five-fish bag limit in the 
EEZ will increase confusion for Florida 
anglers and law enforcement officials. 
Initially, they experience a uniform two- 
fish king mackerel bag limit state-wide 
in Florida and adjacent Federal waters 
at the beginning of the fishing year. 
However, in recent years when the 
recreational allocation has been 
reached, the two-fish bag limit for the 
Gulf group has been reduced to zero in 
Federal waters and to one in State 
waters. These changing bag limits are 
especially confusing for Floridians who, 
as a result of the seasonal boundaries, 
can fish for both Atlantic and Gulf king 
mackerel groups during the year. To 
simplify the regulations, the Commission 
prefers retention of the two-fish bag 
limit within and without State waters for 
both Atlantic and Gulf groups of king 
mackerel until improved Gulf king 
mackerel stock conditions and 
subsequent increased allocations can 
support uninterrupted year-round 
harvest Slate-wide. 

Third, if implemented, the five-fish 
bag limit for Atlantic group king 
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mackerel would impel Florida 
recreational interests to urge state and 
Federal managers to increase the bag 
limit for the overfished Gulf group king 
mackerel. Previous pressure from this 
group has been formidable. In 1988, their 
strong opposition to zero bag limits for 
the Gulf group king mackerel dissuaded 
the Commission from pursuing its 
preferred option. During the previous 
1987/88 fishing year, the Commission 
implemented zero bag limits in state 
waters wben the Federal quota for this 
group was reached, and bag limits were 
reduced to zero in Federal waters for the 
remainder of the season (December 16, 
1987-Iuly 31.1988). For the 1988/89 
fishing year, however, the Commission 
did not implement zero bag limits when 
the quota was reached mid-season, and 
bag Hraits again reverted to zero in 
Federal waters for the remainder of the 
fishing year (December 17.1988-July 31, 
1989). In response to the demands of 
recreational fishing interests, the 
Commission reduced the daily bag limit 
only to one per person in Florida waters 
for the remainder of the 1988/89 fishing 
year and subsequent fishing years 
(1989/90 and 1990/91) in response to the 
implementation of zero bag limits in the 
FEZ (May 21,1990; December 20,1991). 
The Commission asserts its preference 
to implement regulations compatible 
with Federal regulations and to continue 
rebuilding the Gulf group king mackerel. 
It suggests that realization of this 
endeavor would be achieved more 
readily through implementation of 
Federal regulations in the EEZ off 
Florfda that do not conflict with State 
law. 

Fourth, the Commission does not 
believe that the condition of the Atlantic 
group king mackerel is as healthy as the 
stock assessment panel has concluded. 

It fears that the present stock condition 
may not support the higher bag limit, 
even though stock assessments indicate 
that spawning biomass appears to be 
adequate and the Atlantic group king 
mackerel is not overfished. The 
Commission contends that catch indices 
for the past decade suggest a declining 
trend and that certain inherent biases 
(e.g.. reliance on fishery-dependent 
data) in the stock assessment process 
may artificially inflate stock abundance. 
Furthermore, previous and recent 
testimony from Florida fishermen 
depicts a resource that is not as 
abundant as it was 10 years ago, 
although slight improvements have been 
noted following the prohibition of 
driftnet harvest under Amendment 3 
(April 1990). 

Finally, the Commission contends that 
Federal policy and law under E.0.12612 


and the Coastal Zone Management Act 
compel retention of the current two-fish 
bag limit in the southern area off 
Florida. Specifically, the Commission 
contends that an increase in the bag 
limit (1) interferes with the ability of 
Florida to develop its own policies to 
achieve program objectives, contrary to 
E.0.12612; and (2) is not consistent to 
the maximum extent practicable with 
Florida's approved coastal zone 
management plan. 

Response 

NOAA supports the five-fish bag limit 
for Atlantic group king mackerel 
throughout the management area. 
Although, in the past, the Councils and 
NOAA have honored Florida's and other 
states* requests to establish in the EEZ 
bag limits for overfished mackerel 
groups that were compatible with state 
law. available scientific information and 
Federal law and policy do not support a 
continuation of the two-fish bag limit in 
the EEZ in the southern area off Florida. 
Rather, the data support the 
recommendation of the Councils to 
increase the bag limit to five throughout 
the management area. The Councils* 
recommendation was based mostly on 
information in the 1991 stock 
assessment and information received in 
public testimony. 

The Commi88ion*8 perception of a 
threat of increased fishing mortality on 
the overfished Gulf group king mackerel 
is unsupported by recent tagging 
information reviewed during (he 1991 
Stock Assessment. These data indicate 
that the proportion of Gulf group king 
mackerel in the Florida mixing zone has 
decreased, and the panel concluded that 
the current seasonal boundary, designed 
specifically to protect the Gulf group, 
should remain unchanged. The Panel 
will reconsider the boundary as new 
stock identification information from 
ongoing scientific studies (e.g., genetics 
and tagging) becomes available. 

The threat of increased fishing 
mortality on the overfished Gulf group 
king mackerel resulting from public 
pressure to increase bag limits to levels 
set for the Atlantic group king mackerel 
could be detrimental only if concessions 
are granted that would undermine the 
rebuilding goals for the Gulf group. 
Increased bag limits for the Gulf group 
are inappropriate at this time. Such 
increases would be incongruent with the 
stock rebuilding program established in 
the FMP and would promote earlier 
filling of the quota and subsequent 
implementation of zero bag limits that 
would foster even greater negative 
impacts Gulfwide on the recreational 
fishing community. 


NOAA disagrees that the 
recommended bag limit change for 
Atlantic group king mackerel will create 
confusion and bring about significant 
harm in terms of "voluntary compliance 
and effective law enforcement.** NOAA 
believes that implementation of a 
uniform five-fish bag limit throughout 
the EEZ management area from New 
York through Florida would simplify the 
regulations. To reduce complexity and 
confusion even further, NMFS will 
request affected States to adjust their 
mackerel regulations to conform to the 
FMP. This endeavor is undertaken 
yearly to afr^ord simplicity and 
compatibility between State/Federal 
regulations^ thereby promoting 
compliance and enforceability. This 
initiative and the uniform bag limit for 
the Atlantic group king mackerel are 
.consistent with national standard 3 
requiring that an individual stock 
(group) be managed as a unit to the 
extent practicable. 

The Councils' and NOAA’s decision 
to establish a five-fish bag limit region¬ 
wide for Atlantic group king mackerel is 
based on the best available scientific 
information. As outlined in the FMP, the 
annual adjustment of mackerel 
specifications (TACs, commercial/ 
recreational allocations, bag limits, etc.) 
is principally guided by the biological 
information in the annual stock 
assessment that is conducted and 
approved by State/Federal fishery 
scientists. From this year's report (1991), 
the Councils were apprised that Athmtic 
group king mackerel are not overfished. 
Spawning potential ratio is estimated at 
48 percent, well above the recommended 
30 percent level below which a stock is 
considered to be overfished. An 
improved condition and reduced 
uncertainty in the estimate of the stock 
were indicated by this year's reported 
modal value (11.5 million pounds, M) 
and range (9.6-15.5 M) of the acceptable 
biological catch (ABC). That modal 
value of ABC is almost 40 percent above 
last year's value of 8.3 M (1990 ABC 
range was 6.5-15.7 M). This 8.3 M level 
was recommended by the Councils and 
implemented by NOAA as the 1990/91 
TAG. The Councils approved the 1991 
report of the mackerel stock assessment 
panel and subsequently recommended 
an increase in TAG to 10.5 M for this 
1991/92 fishing year. This TAG 
represents a 27 percent increase above 
last year's TAG. Nevertheless, it is 
conservatively set one million pounds 
below the modal ABC estimate and 5.2 
minion pounds below the upper ABC 
range. 

The Councils also considered other 
information in formulating the five-fish 
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region-wide bag limit. In addition to 
recognizing that the Atlantic king 
mackerel group is not overfished, the 
Councils realized that the proposed 
1991/92 TAG would increase the 
recreational allocation by 25 percent, 
and that last year's recreational catch 
reached only 57 percent of its allocation. 
The Councils and NOAA believe that 
the five-fish bag limit is a requisite for 
the achievement of optimum yield (OY) 
while preventing overfishing for this 
fishery, as mandated by national 
standard one of the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act) and objective one of the 
FMP. Denying Florida fishermen an 
opportunity to participate in the 
Councils’ recommended allocation and 
bag limit increases for the 1991/92 
fishing year would be inconsistent with 
these standards and also with national 
standard four that mandates fair and 
equitable allocation to all resource 
users. The Councils also believe that the 
increased bag limit may reverse 
economic declines in the charter vessel 
industry that have been attributed to the 
lower bag limits. 

Catch information offered by the 
Commission concerning the health of 
Atlantic group king mackerel was 
considered by the Stock Assessment 
Panel. Although certain catch indices for 
the past 10 years show an apparent 
downward trend, they did not suggest a 
resource decline to the Panel. The 1991 
stock assessment report concluded that 
“catches have remained stable since 
1981.” In offering this conclusion the 
Panel advised that a downward trend is 
not apparent under close examination of 
annual landings data. The report 
explained and warned that 
“comparisons of annual landings are 
confounded by regulations implemented 
which restricted landings.” This 
statement also indicates that the state/ 
Federal management regime is 
effectively regulating and reducing 
fishing effort and mortality. 

NOAA believes that the rationale 
offered by the Councils in support of the 
five-fish bag limit for the Atlantic group 
king mackerel is consistent with Federal 
law and policy. The Councils* intent that 
the FMP supersede state law by 
increasing this bag limit is clear; that is, 
the state cannot limit the landing of 
Atlantic group king mackerel to two per 
person per day for fish caught in the 
FEZ. The increase is consistent with the 
Magnuson Act and other Federal law 
and not in contradiction to the Coastal 
Zone Management Act and E.0.12612, 
as contended by the Commission. These 
two Federal directives are designed to 
guide the decision process to consider 


state programs and policies; they do not 
dictate unilateral inflexibility. 

In the recent implementation of 
Amendment 5 to the FMP (55 FR 29370), 
and as concluded in all past 
amendments and with the 
implementation of the FMP itself, the 
Councils determined that the FMP- 
related rules have been implemented “to 
the maximum extent practicable” with 
Florida's approved Coastal Zone 
Management Program. Clearly, the FMP 
as amended contemplates that Federal 
management plays a leading role in 
establishing bag limits, with stales 
adjusting their limits in conformance 
with the Federal limit, not vice versa. 
Florida has previously adjusted its limit 
to accommodate the FMP and has never 
construed the FMP as inconsistent with 
Florida’s coastal zone program. 

Further, previous FMP actions that 
reduced bag limits in Federal waters to 
lower state levels were mainly resource 
based, i.e.. Federal bag limits were 
lowered on overfished mackerel stocks 
to reduce mortality, prolong the harvest 
season, and rebuild spawning stock 
biomass. Similar rationale supported the 
1988 establishment of a two-fish bag 
limit for the Atlantic group king 
mackerel in Federal waters off Florida, 
when lower catch limits were 
implemented in response to the stock 
assessment report that catches were 
near or slightly above full utilization. 
Consequently, NOAA perceives no 
disruption of previous consistency 
determinations resulting from the 
implementation of the five-fish bag limit 
for Atlantic group king mackerel in the 
EEZ off Florida. 

This Federal action does not diminish 
the authority or jurisdiction of the state 
within its boundaries; the Federal bag 
limit supersedes state limits only with 
respect to what may be landed. NOAA 
believes the increase is necessary and 
appropriate for the conservation and 
management of king mackerel, and is 
necessary to carry out the FMP. NOAA 
acknowledges the desirability of 
compatible Federal/State regulations. 
However, the record clearly reflects the 
Councils' intent to establish a different 
measure in this instance. 

The Regional Director concurs that the 
Councils' recommendations are 
necessary to protect the stocks and 
prevent overfishing and that they are 
consistent with the goals and objectives 
of the FMP, the Magnuson Act, and 
other applicable law. Accordingly, the 
Councils’ recommended changes are 

i.mplemented. 

The changes in allocations and quotas 
are effective for the Atlantic migratory 
groups of king and Spanish mackerel 


and the Gulf group of Spanish mackerel 
for the fishing year that began on April 
1,1991. and for the Gulf migratory group 
of king mackerel for the fishing year that 
began July 1.1991. The Councils 
submitted this action to the Southeast 
Regional Director on May 17,1991. The 
proposed rule was publi.shed on July 1, 
1991, and the 15-day public comment 
period ended on July 16.1991. Because 
the changes herein for mackerel 
allocations, quotas, and bag limits are 
established for fishing years that have 
already commenced, the Assistant 
Administrator for Fisheries, NOAA, 
finds for good cause, namely, to provide 
effective conservation and management 
of the coastal migratory pelagic 
resources, that it is impracticable and 
contrary to the public interest to delay 
for 30 days the effective date of this rule 
under the provisions of section 553(d)(3) 
of the Administrative Procedure Act. 

Other Matters 

'Phis action is authorized by 50 CFR 
642.27 and complies with E.0.12291. 

List of Subjects in 50 CFR Part 642 

Fisheries, Fishing, Reporting and 
recordkeeping requirements. 

Dated: September 3.1991. 

Samuel W. McKeen, 

Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For the reasons set forth in the 
preamble, 50 CFR part 642 is amended 
as follows: 

PART 642—COASTAL MIGRATORY 
PELAGIC RESOURCES OF THE GULF 
OF MEXICO AND SOUTH ATLANTIC 

1. The authority citation for part 642 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

§642.21 [Amended] 

2. In § 642.21, the numbers are revised 
in the following places to read as 
follows: 


Paragraph 

Re¬ 

moved 

Added 

(a)( 1) first sentence. 

1.36 

1.84 

(a)(1)m ...,. 

0.94 

1.27 


0.42 

0.57 

(a)(2)* first .. -t. 

3.08 

3.90 

(b)(1). 

2.89 

3.91 

(b)(2). 

5.22 

6.60 

(C)(1). 

2.99 

4.90 

(c)(2)... 

3.14 

3.50 

(d)(1)..... 

2.26 

3.70 

(d)(2).... 

1.86 

3.50 




3. In § 642.28, paragraphs (a)(1), 

(a) (3)(i). (a)(3)(ii] introductory text, and 

(b) are revised to read as follows: 
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§ 642.28 Bag and possession limits. 

(a) • • * 

(1) Bag limits. A person who fishes for 
king or Spanish mackerel from the Gulf 
or Atlantic migratory group in the EEZ. 
except a person fishing under a permit 
specified in § 642.4(a)(1) and an 
allocation specified in § 642.21 (a) or (c). 
or possessing the purse seine incidental 
catch allowance specified in § 642.24(d). 
is limited to the following: 

(1) King mackerel Gulf migratory 
group. 

(A) Eastern area. Possessing two king 
mackerel per person per day. 

(B) Central and western areas. 

(7) Possessing three king mackerel per 
person per day, excluding the operator 
and crew, or possessing two king 
mackerel per person per day, including 
the operator and crew, whichever is the 
greater, when fishing from a charter 
vessel. 

(2) Possessing two king mackerel per 
person per day when fishing from other 
vessels. 

(ii) King mackerel Atlantic migratory 
group. Possessing five king mackerel per 
person per day. 

(iii) Spanish mackerel Gulf migratory 
group. 

(A) Eastern area. Possessing five 
Spanish mackerel per person per day. 

(B) Central area. Possessing ten 
Spanish mackerel per person per day. 

(C) Western area. Possessing three 
Spanish mackerel per person per day. 

(iv) Spanish mackerel Atlantic 
migratory group. 

(A) Northern area. Possessing ten 
Spanish mackerel per person per day. 

(B) Southern area. Possessing five 
Spanish mackerel per person per day. 

• * * * « 

(3) • • • 

(i) For the purpose of paragraph 
(a)(l)(iv) of this section, the boundary 
between the northern and southern 
areas is a line extending directly east 
from the Georgia/Florida boundary 
(30*42'45.6"N. latitude) to the outer limit 
of the EEZ. 

(ii) For the purposes of paragraphs 
(a)(l)(i) and (a)(l)(iii) of this section. 


(b) Cobia. The daily bag and 
possession limit for cobia in or from the 
EEZ of the Gulf of Mexico and the 
Atlantic Ocean south of the Virginia/ 
North Carolina border is two fish per 
person, regardless of the number of trips 
or duration of a trip and without regard 
to whether the cobia are taken aboard a 
vessel with a commercial permit. 
***** 

[FR Doc. 91-21515 Filed 6-4-91; 12:55 pm] 

BiUJNQ CODE a$10-22-M 


50 CFR Part 675 
[Docket No. 901199-1021] 

Groundfish Fishery of the Bering Sea 
and Aleutian Islands Area 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of closure to directed 
fishing in the Bering Sea. 

summary: NMFS is prohibiting directed 
fishing for pollock in the Bering Sea (BS) 
subarea. This action is necessary to 
prevent exceeding the total allowable 
catch (TAC) for pollock in the BS 
subarea. The intent of this action is to 
promote optimum use of groundfish 
while conserving pollock stocks. 
dates: Effective 12 noon. Alaska local 
time (A.l.t.), September 4,1991, through 
12 midnight, A.l.t., December 31,1991. 
FOR FURTHER INFORMATION CONTACT: 
Andrew N. Smoker, Resource 
Management Specialist, NMFS, 907-586- 
7228. 

SUPPLEMENTARY INFORMATION: The 

Fishery Management Plan for the Bering 
Sea and Aleutian Islands Groundfish 
Fishery (FMP) governs the groundfish 
fishery in the exclusive economic zone 
in the Bering Sea and Aleutian Islands 
Area under the Magnuson Fishery 
Conservation and Management Act. The 
FMP was prepared by the North Pacific 
Fishery Management Council and is 
implemented by regulations appearing 
at 50 CFR 611.93 and part 675. 

The amount of a species or species 
group apportioned to a fishery is TAC. 
as defined at § 675.20(a)(2). Under the 
final notice of initial specifications (56 


FR 6290; February 15.19911. the TAC of 
pollock for the BS subarea was 
established as 1,300.000 metric tons (mt) 
Under § 675.20(a)(3). 15 percent of the 
TAC was apportioned to a non-specific 
reserve, and the remaining initial TAC 
of 1,105,000 mt was allocated between 
the roe and non-roe seasons. The roe 
season directed fishery occurred from 
January 1.1991, through February 22, 
1991 (56 FR 8146; February 27,1991). The 
balance of the initial TAC became 
available for directed fishing at noon, 
A.l.t., on June 1.1991 
(§ 675.20(a)(2)(B)(ii)). During the non-roe 
season, with an apportionment of the 
reserve (56 FR 40809; August 16.1991), 
the BS subarea TAC for 1991 was 
increased to 1.300,000 mt. 

The Regional Director has determined 
that the catch of pollock in the BS 
subarea has reached 1.292.500 mt. It is 
expected that the remaining 7,500 mt of 
pollock is necessary as bycatch to 
support anticipated groundfish fisheries. 
With this action, NMFS is establishing a 
directed fishing allowance of 1,292,500 
mt and is prohibiting directed fishing for 
pollock in the BS subarea under 
§ 675.20(a)(8), effective 12 noon, A.l.t. 
September 4.1991, through 12 midnight 
A.l.t., December 31,1991. 

After this closure, in accordance with 
§ 675.20(h)(6), amounts of pollock 
retained on board a vessel in the BS 
subarea must be less than 20 percent of 
the aggregate catch of the other fish or 
fish products retained at the same time 
on the vessel during the same trip. 

Classification 

This action is taken under 50 CFR 
675.20 and is in compliance with 
Executive Order 12291. 

List of Subjects in 50 CFR Part 675 

Fish, Fisheries, Reporting and 
recordkeeping requirements. 

Authority: 16. U.S.C. 1801 et seq. 

Dated: September 3,1991. 

David S. Crestin, 

Acting Director, Office of Fisheries 
Conservation and Management. National 
Marine Fisheries Service. 

|FR Doc. 91-21433 Filed 9-3-91; 4 33 am] 

BILUNG CODE 3S10-22-M 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persoris an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


FARM CREDIT ADMINISTRATION 
12 CFR Parts 613 and 618 
RIN 3052-AB28 

Eligibility and Scope of Financing; 
General Provisions; Financing of Basic 
Processing and Marketing Activities; 
Authorized Insurance Services 

AGENCY: Farm Credit Administration. 
ACTION: Proposed rule. 

summary: The Farm Credit 
Administration (FCA), by the Farm 
Credit Administration Board (Board), 
proposes to amend the regulations at 12 
CFR parts 613 and 618 in order to reflect 
certain amendments to the Farm Credit 
Act of 1971 (1971 Act) by the Food. 
Agriculture, Consentstion and Trade 
Act of 1990 (1990 Farm Bill). The 1990 
Farm Bill amended provisions of the 
1971 Act pertaining to the throughput 
requirements for processing and 
marketing loans and removed the 
requirement that Farm Credit System 
institutions offer a choice of two carriers 
for each insurance program. The 
proposed amendment to part 613 would 
delete the 20-percent minimum 
throughput requirement for loans 
financing the processing and/or 
marketing operations of eligible farmers, 
ranchers, and producers or harvesters of 
aquatic products, and reflect the 
statutory limitation on the volume of 
such loans. The proposed amendment to 
part 618 modifies the requirement that 
all Farm Credit System institutions must 
offer more than two insurance carriers. 
DATES: Comments should be received on 
or before October 9,1991. 

ADDRESSES: Comments may be mailed 
or delivered (in triplicate) to Jean 
Noonan. General Counsel. Office of 
General Counsel. Farm Credit 
Administration, McLean. Virginia 22102- 
5090. Copies of all communications 
received will be available for 
examination by interested parties in the 
Office of General Counsel, Farm Credit 
Administration. 


FOR FURTHER INFORMATION CONTACT: 
Linda C. Sherman, Senior Credit 
Specialist. Policy and Risk. Analysis 
Division, Office of Examination, Farm 
Credit, Administration. McLean. VA 
22102-5090. (703) 883-4498, or 
Richard A. Katz, Attorney, Regulatory 
and Legislative Law Branch, Office of 
General Counsel. Farm Credit 
Administration, McLean. VA 22102- 
5090. (703) 883-4020, TDD (703) 833- 
4444. 

SUPPLEMENTARY INFORMATION: 

I. General 

The Food. Agriculture, Conservation 
and Trade Act of 1990 * (1990 Farm Bill) 
was enacted into law on November 28. 
1990. Section 1632 of the 1990 Farm Bill 
amended sections 1.11(a) and 2.4(a)(1) of 
the 1971 Act which authorized Farm 
Credit Banks (FCBs) and associations, 
under certain conditions, to finance the 
processing and/or marketing operations 
of farmers, ranchers, and producers or 
harvesters of aquatic products. Section 
1834 of the 1990 Farm Bill modified the 
requirements in section 4.29 of the 1971 
Act pertaining to insurance services. 

The FCA now proposes to amend the 
applicable regulations to conform to the 
changes to the statute. 

II. Processing and Marketing Loans 

Sections 1.11(a) and 2.4(a)(1) of the 
1971 Act formerly authorized rcBs and 
production credit associations 
respectively, to make processing and 
marketing loans to farmers, ranchers, 
and producers or harvesters of aquatic 
products if the borrower’s agricultural 
operations supplied at least 20 percent 
of the total processing or marketing 
(throughput) for which financing was 
extended. 

Section 1832 of the 1990 Farm Bill 
deleted the 20-percent throughput 
requirement from sections 1.11(a) and 
2.4(a)(1) of the 1971 Act, and substituted 
the requirement that the borrower’s 
agricultural or aquatic operations supply 
“some portion” of the product used in 
the borrower’s processing and/or 
marketing operations. The 1990 Farm 
Bill also added a provision to the 1971 
Act limiting the aggregate of processing 
and marketing loans to borrowers who 
provide less than 20 percent of the 
throughput to 15 percent of the total 


* Pub. L No. 101-624.104 Stat. 3359 (1990). 


outstanding loans by FCBs and direct 
lender associations in each district. 

A. Minimum Throughput Level 

Sections 1.11(a) and 2.4(a)(2) of the 
1971 AcL as amended by the 1990 Farm 
Bill, authorize FCBs and direct lender 
associations to finance basic processing 
and/or marketing operations that are 
“directly related” to the agricultural or 
aquatic activities of farmers, ranchers, 
and producers or harvesters of aquatic 
products. The statute no longer specifies 
a minimum amount of throughput that 
borrowers must contribute to their 
processing and/or marketing operations. 

The legislative history of the 1990 
Farm Bill indicates that Congress 
changed the throughput requirement in 
order “to provide greater flexibility to 
farmers and to prevent, in the future, a 
farmer from becoming ineligible for 
Farm Credit System financing due to the 
success and growth of a marketing and 
processing operation.” * Since the 
borrower’s share of the total throughput 
may decline as the processing and/or 
marketing operation expands, a 
percentage requirement could cause a 
successful processing and/or marketing 
operation to eventually lose its 
eligibility for financing from FCBs and 
direct lender associations. In this 
context, Congress “specifically sets no 
bottom limit for what portion the on- 
farm production must make up of the 
total throughput.” ® 

The FCA proposes to implement 
sections 1.11(a) and 2.4(a)(1) of the 1971 
Act by amending § 613.3045(b)(2) to 
allow FCBs and direct lender 
associations to finance the processing 
and/or marketing operations of farmers, 
ranchers, and aquatic producers or 
harvesters whose agricultural or aquatic 
activities supply, on a sustained basis, 
some portion of the throughput sufficient 
to demonstrate that the processing and/ 
or marketing activities constitute a 
logical and actual extension of the 
borrower’s agricultural or aquatic 
operations. 

The 1990 Farm Bill does not expand 
eligibility for processing and marketing 
loans to borrowers who are not bona 
fide farmers, ranchers, and producers or 
har\'ester8 of aquatic products pursuant 
to § 613.3020. Furthermore, the FCA 
continues to support the requirement in 


* S, Rep. No. 357, lOlsl Cong.. Isl Sess. 258 (1990). 
^ Id. 
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the existing regulation. 

§ 613.3045(b}(2)(i). that the basic 
processing and/or marketing activities 
constitute a “logical and actual 
extension of the (borrower’s) operation 
for financing vertical integration from 
the production stage through the basic 
processing and/or marketing stage.” 

The FCA considered alternatives, 
such as defining “some portion” of the 
throughput as a percentage sufficient to 
ensure that eligibility would not be 
expanded beyond the congressional 
intent. The FCA, however, rejected this 
approach because Congress specifically 
elected not to impose a minimum 
throughput requirement on processing 
and marketing loans. 

The FCA invites comments on 
whether additional changes to 
§ 613.3045 are needed to ensure that 
eligibility is limited to the processing 
and/or marketing operations of bona 
fide farmers, ranchers, and producers or 
harvesters of aquatic products. 

B. Restrictions on the Amount of Certain 
Processing and Marketing Loans 

The 1990 Farm Bill amends sections 
1.11(a) and 2.4(a)(1) of the 1971 Act to 
limit the amount of processing and 
marketing loans that FCBs and direct 
lender associations can make to 
borrowers who supply less than 20 
percent of the throughput to the 
processing and marketing operation. 
Section 1.11(a)(2) of the 1971 Act limits 
such loans by a FCB to 15 perpent of the 
total of all outstanding loans of such 
bank. Section 2.4(a)(1) of the 1971 Act 
limits the authority of associations to 
make processing and marketing loans to 
borrowers who supply less than 20 
percent of the throughput to ”15 percent 
of the total of all outstanding loans of all 
direct lender associations in the district 
at the end of its preceding fiscal year.” 

The legislative history to section 1832 
of the 1990 Farm Bill, which amends 
both sections 1.11 and 2.4 of the 1971 
Act, states that processing and 
marketing loans to borrowers who 
supply less than 20 percent of the 
throughput are limited to “15 percent of 
the portfolio of the district bank”.^ This 
suggests that Congress intended these 
provisions to work together to impose a 
15-percent districtwide limit on 
processing and marketing loans to 
borrowers who supply less than 20 
percent throughput. From the legislative 
history, it appears that Congress may 
have intended the restrictions on 
processing and marketing loans to 
operate in a manner similar to the 
districtwide limitations on rural housing 


^ H.R. Conf. Rep. No. 916, lOlsl Cong. 1st Sess. 
1133 (1990). 


loans. Statutory limitations on rural 
housing are achieved by limiting rural 
housing loans to 15 percent of the 
outstanding loans of all associations in 
the FCB’s chartered territory at the end 
of the bank’s preceding fiscal year. 
However, unlike the statutory 
restrictions on rural housing loans, the 
statute does not prescribe procedures 
for ensuring that §§ 1.11(a)(2) and 
2.4(a)(1) of the 1971 Act work together to 
ensure processing and marketing loans, 
where the applicant’s throughput is less 
than 20 percent, do not exceed 15 
percent of all outstanding loans in the 
district. 

The FCA proposes to reconcile 
§§ 1.11(a)(2) and 2.4(a)(1) of the 1971 Act 
to achieve the congressional intent of 
limiting the aggregate of all financing 
provided by the FCBs and all direct 
lender associations in each district, for 
the basic processing and/or marketing 
operations of borrowers who supply on 
a sustained basis less than 20 percent of 
the annual throughput to 15 percent of 
the total of all outstanding loans in each 
FCB’s chartered territory at the end of 
the bank’s preceding fiscal year, in 
addition to reflecting the statutory 
limitations on FCBs and direct lender 
associations separately. To ensure 
compliance with the legislative intent, 
the FCA proposes to require each FCB, 
in conjunction with all associations 
chartered in the district, to adopt 
appropriate policies and procedures to 
identify and monitor eligible marketing 
and processing loans with less than 20 
percent throughput prior to final loan 
approval in order to ensure that the 15- 
percent districtwide limit is not 
exceeded. The FCA invites comment on 
alternative methods for ensuring that 
§§ 1.11(a)(2) and 2.4(a)(1) of the 1971 Act 
can be reconciled to achieve the 
apparent intent of Congress to impose a 
15-percent districtwide limitation. 

III. Insurance Services 

Section 4.29 of the Farm Credit Act of 
1971 was amended by the 1990 Farm Bill 
to allow Farm Credit System banks and 
associations relief from former statutory 
requirements that the banks approve 
more than two insurers for each type of 
insurance program offered to Farm 
Credit System borrowers. Congress 
recognized “the possibility that System 
banks may be unable to satisfy the 
requirement that banks approve more 
than two insurers for each type of 
program.” ® The legislative history 


* Id. 


states that “System banks are * • * 
expected to make a reasonable and 
good faith effort to attract more than 
two qualified insurers to approve so that 
the bank or association may offer at 
least two insurers to borrowers * * *.” 
The proposed amendments to § 618.8030 
reflect the changes to section 4.29 of the 
1971 Act. The proposed regulation 
would require the bank to document its 
efforts to attract additional qualified 
insurers for each type of insurance 
offered whenever it has not approved 
more than two insurers for each 
insurance program offered in every 
Slate of its chartered territory. 

List of Subjects in 12 CFR Parts 613 and 
618 

Aged, Agriculture, Banks, banking. 
Civil rights. Credit. Fair housing. 
Insurance, Marital status discrimination. 
Religious discrimination. Reporting and 
recordkeeping requirements. Rural 
areas. Sex discrimination, Signs and 
symbols. Technical assistance. 

For the reasons stated in the 
preamble, parts 613 and 618 of chapter 
VI, title 12 of the Code of Federal 
Regulations is proposed to be amended 
to read as follows: 

PART 613—ELIGIBILITY AND SCOPE 
OF FINANCING 

1. The authority citation for part 613 
continues to read as follows: 

Authority: Secs. 1.5,1.7,1.9,1.10,1.11, 2.2. 
2.4, 2.12, 3.1, 3.7, 3.8, 3.22, 5.9, 5.17; 12 U.S.C. 
2013, 2015, 2017, 2018. 2019, 2073, 2075, 2093, 
2122, 2128, 2129, 2143. 2243, 2252. 

Subpart B—Eligibility To Borrow From 
Farm Credit Banks, Agricultural Credit 
Banks, Production Credit 
Associations, Agricultural Credit 
Associations and Federal Land Credit 
Associations 

2. Section 613.3045 is amended by 
revising the first sentence of paragraph 
(b)(2)(ii); redesignating paragraph (c) as 
new paragraph (e): and adding new 
paragraphs (c) and (d) to read as 
follows: 

§ 613.3045 Financing of basic processing 
and marketing activities. 

***** 

(b) • • • 

( 2 ) • • * 

(ii) The applicant, or as provided for 
in paragraph (b)(2)(iii) of this section, 
the applicant processing or marketing 
unit and its owners, shall produce on a 
sustained basis some portion of the 
basic processing and/or marketing 
operation sufficient to demonstrate that 
such operation constitutes a logical and 
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actual extension of the applicant's 
agricultural or aquatic operation for 
financing vertical integration from the 
production stage through the basic 
processing and/or marketing 
stage. • • • 

• • « « « 

(c) Processing and marketing loans to 
eligible borrowers, who supply on a 
sustained basis less than 20 percent of 
the throughput, are subject to the 
following restrictions: 

(1) The aggregate of such marketing 
and processing loans provided by the 
Farm Credit Bank and all associations in 
each district shall not exceed 15 percent 
of the total of all outstanding loans in 
the district at the end of the bank’s 
preceding fiscal year, and. 

(2) The aggregate of such marketing 
and processing loans provided by any 
Farm Credit Bank shall not exceed 15 
percent of all outstanding loans mode by 
such bank as a direct lender at the end 
of its preceding fiscal year, and 

(3) The aggregate of such marketing 
and processing loans provided by any 
association shall not exceed 15 percent 
of all outstanding loans of all 
associations in the district at the end of 
the preceding fiscal year. 

(d) Each Farm Credit Bank, in 
conjunction with all direct lending 
associations chartered in the district, 
shall adopt appropriate policies and 
procedures for identifying and 
monitoring loans subject to the 
limitations of paragraph (c) of this 
section sufficient to ensure that the 15- 
percent district wide limit is not 
exceeded. 


PART 618—GENERAL PROVISIONS 

3. The authority citation for part 618 
continues to read as follows: 

Authority: Secs. 1.5,1.11,1.12. 2Z 2.4. 2.5, 
2.12, 3.1, 3.7. 4.12, 4.13A, 4.25, 4.29, 5.9, 5.10, 
5.17; 12 U.S.C 2013, 2019, 2020. 2073, 2075. 
2076. 2093, 2122, 2128, 2183, 2200. 2211, 2218, 
2243. 2244. 2252. 

Subpart B—Member Insurance 

4. Section 618.8030 is amended by 
revising paragraphs (b)(2) and (b)(3](v) 
to read as follows: 

§ 618.0030 Authorized insurance services. 

* * • • « 

(b) * * • 

(2) In making insurance available 
through private insurers, each bank shall 
approve the programs of more than two 
insurers for each type of insurance 
offered in the bank’s chartered territory, 
provided that more than two insurers for 
each type of insurance have proposed 
programs to the bank that will, in all 


likelihood, have long-term viability, and 
meet the requirements of 
§ 618.8030{b)(3)(i) of this section. The 
banks shall make a reasonable and good 
faith effort to attract more than two 
qualified insurers for each insurance 
program offered to borrowers in all 
States of the bank's chartered territory. 
Where the bank is unable to offer more 
than two insurers, the bank shall 
document its efforts to attract additional 
qualified insurers for the affected 
insurance program and Stale. The banks 
may provide comparative information 
relating to costs and quality of approved 
programs and the financial condition of 
approved companies. 

(3) * ^ • 

(v) In making insurance available 
through approved insurers, the boards of 
directors of the bank or association 
shall make a reasonable and good faith 
effort to select and offer at least two 
approved insurers for each type of 
insurance made available to the 
members and borrowers. In the event 
that the bank or association has 
approved less than two insurers for any 
insurance program, such bank or 
association shall document the reasons 
why it is unable to offer members and 
borrowers additional insurers for the 
affected Insurance program. 

* « * • • 

Dated: September 4,1991. 

Curtis M. Anderson. 

Secretary»Farm Credit Administration Board. 
|FR Doc. 91-21500 Filed 9-6-91; 8:45 am) 
BIUJNO CODE STOS-Ot-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 
(Docket No. 91-NM-150-A01 

Airworthiness Directives; McDonnell 
Douglas Model DC-9 Series Airplanes, 
Model DC-9-60 Series Airplanes, 
Model MD-88 Airplanes, and C-9 
(Military) Series Airplanes 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Notice of Proposed rulemaking 
(NPRM)._ 

SUMMARY: This notice proposes to 
supersede an existing airworthiness 
directive (AD), applicable to certain 
McDonnell Douglas Model DC-9 series. 
Model DC-9-80 series. Model MD-88, 
and C-9 (Military) series airplanes, 
which currently requires repetitive 
inspections of the rudder actuator for 
internal hydraulic fluid leakage, and 
replacement if necessary, to ensure that 


degraded actuators are removed from 
service. This action would require a one¬ 
time inspection of certain rudder 
actuators at a reduced interval, due to 
the possibility of either improperly 
installed or missing cylinder gland seals. 
In addition, a modification of the rudder 
actuators would be required, which 
would constitute terminating action for 
the repetitive inspections. This proposal 
is prompted by reports of rudder 
actuators with degraded performance. 
This condition, if not corrected, could 
result in reduced rudder authority and 
uncontrollable airplane sideslip, should 
an engine Failure occur at takeoff. 

DATES: Comments must be received no 
later than October 29,1991. 

ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration. Northwest 
Mountain Region, Transport Airplane 
Directorate. ANM-103, Attention: 
Airworthiness Rules Docket No. 91-NM- 
15Q-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4050. The applicable 
service information may be obtained 
from McDonnell Douglas Corporation, 
Post Office Box 1771, Long Beach. 
California 90801; Attn: Business Unit 
Manager, Technical Publications & 
Technical Administrative Support. Cl- 
L5B (54-60). This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington; or the Los Angeles 
Aircraft Certification Office. 3229 East 
Spring Street, Long Beach, California. 
FOR FURTHER INFORMATION CONTACr. 

Mr. Walter S. Eiennan. Aerospace 
Engineer, ANM-130L, FAA. Transport 
Airplane Directorate, Los Angeles 
Aircraft Certification Office, 3229 East 
Spring Street, Long Beach, California; 
telephone (213) 988-5336. 
SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
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and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each P’AA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: '’Comments to 
Docket Number 91-N>.i-15(>-AD." The 
post card will be date/time stamped and 
returned to the commenler. 

Discussion 

On February 21.1989, the FAA issued 
AD 89-^>&-O0. Amendment 39-6150 (54 
FR 11170, March 17,1989), to require 
repetitive inspections of the rudder 
actuator for internal hydraulic fluid 
leakage, and replacement if necessary, 
to ensure that degraded actuators are 
removed from service. That action was 
prompted by reports of degraded 
performance rudder actuators found in 
service. This condition, if not corrected, 
could result in reduced rudder authority 
and uncontrollable airplane sideslip, 
should an engine failure occur at 
takeoff. 

Since issuance of that AD. one 
operator of Model DC-9-80 series 
airplanes reported that, during the 
required inspections, there were three 
instances in which the rudder hydraulic 
actuator assemblies failed the “Inspect, 
Test, and Correct as Necessary" 

(ITCAN) test. Investigation revealed 
that the failure was due to either missing 
or incorrectly installed cylinder gland 
seals. These conditions allow internal 
fluid leakage, which could result in 
degradation of rudder authority that, in 
some cases, may go undetected. 

Based on this investigation, the 
manufacturer has recommended that the 
initial inspection required by AD 89-06- 
06 be reduced from 1.500 flight hours to 
500 flight hours for certain Model DC-9- 
80 series airplanes. The FAA has 
examined the manufacturer's flndings, 
reviewed all available information, and 
concurs that the compliance time for the 
initial inspection must be reduced as 
recommended. 

The FAA has reviewed and approved 
the following McDonnell Douglas 
service bulletins: 

a. DC-0 Alert Service Bulletin A27- 
291, Revision 3, dated August 24.1988, 
which describes procedures for 
inspection of the rudder actuator for 
internal hydraulic leakage, and 
replacement of the rudder actuator 
assembly if leakage is beyond certain 
limits. This service bulletin was 


referenced in the existing AD 89-06-06 
as the appropriate service bulletin 
information source for the required 
inspection procedures. 

b. MD-80 Alert Service Bulletin A27- 
318, dated June 10,1991, which describes 
procedures for repetitive inspections of 
the rudder actuator for internal 
hydraulic fluid leakage (which may 
indicate missing or incorrectly installed 
gland seals), and replacement of the 
rudder actuator assembly if leakage is 
beyond certain limits. This service 
bulletin, which affects only Model DC- 
9-80 series airplanes and Model MD-88 
airplanes, recommends that the Initial 
and repetitive inspections be conducted 
at shorter intervals than those 
recommended for these inspections in 
DC-9 Alert Service Bulletin A27-291, 
Revision 3. 

c. DC-9 Service Bulletin 27-301, 
Revision 1. dated May 24,1991, which 
describes procedures for the 
modification cf the rudder actuator. This 
modification (which involves 
replacement of piston rings and face 
seals, in conjunction with reflnishing the 
surface of the cylinder barrel bore and 
removing the rudder pressure restrictor) 
is intended to increase the service life of 
the rudder actuator and reduce power 
loss if leakage occurs. (This modification 
was installed during production on 
Model DC-9-80 series airplanes and 
Model MD-88 airplanes, manufacturer’s 
fuselage numbers 1568,1589,1601, and 
subsequent.) 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would supersede AD 89-06-06 
with a new airworthiness directive that 
would continue to require repetitive 
inspections of the rudder actuators for 
internal hydraulic fluid leakage, and 
replacement of the rudder actuator 
assembly if leakage is beyond certain 
limits. However, it would reduce the 
currently-required compliance time for 
the initial and repetitive inspections for 
certain Model DC-9-80 series airplanes. 
The proposed AD would also require 
eventual modification of the rudder 
actuator on all airplanes in accordance 
with DC-9 Service Bulletin 27-301, 
Revision 1, dated May 24,1991; this 
modification would constitute 
terminating action for repetitive 
inspections. 

The applicability of this proposed rule 
differs from that of AD 89-06-06 in that 
it is limited to only those airplanes listed 
in the effectivity section of McDonnell 
Douglas DC-9 Service Bulletin 27-301, 
Revision 1, dated May 24,1991; whereas, 
the applicability of AD 89-06-06 
includes all Model DC-9 and Model DC- 
9-80 series airplanes and all Model MD- 


88 airplanes. Those airplanes not listed 
in the referenced service bulletin have 
been modified previously with the 
“terminating action modification'* that 
would be required by this proposed rule. 

There are approximately 1,598 Model 
DC-9 series, DC-9-80 series, and MD-88 
airplanes of the affected design in the 
worldwide fleet It is estimated that 926 
airplanes of U.S, registry would be 
affected by this AD. It would take 
approximately 10 manhours per airplane 
to accomplish the inspection, and 22 
manhours per airplane to accomplish the 
modification; the average labor cost 
would be $55 per manhour. Required 
parts for the modification are estimated 
at $197 per airplane. Based on these 
figures, the total cost impact of AD on 
U.S. operators is estimated to be 
$1,812,182, or $1,957 per airplane. 

The regulations proposed herein 
would not have substantia] direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, 1 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule'* under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26,1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety. Safety. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 

PART 39—f AMENDED! 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.a 13.‘i4(a], 1421 and 1423; 
49 U.S.C 106(g) (Revised Pub. L. 97-449, 
January 12,1983): and 14 CFR U£9. 
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§39.13 (Amended] 

2. Section 39.13 is amended by 
removing Amendment 39-6150 and by 
adding the following new airworthiness 
directive: 

McDonnell Douglas: Docket No. 91-NM-150- 
AD. Supersedes AD 89-06-06. 

Applicability: Model DC-9 series airplanes. 
Model DC-9-80 series airplanes. Model MD¬ 
BS airplanes, and C-9 (Military) series 
airplanes; serial numbers as listed in 
McDonnell Douglas DC-9 Service Bulletin 
A27-301. Revision 1. dated May 24.1991; 
certificated in any category. 

Compliance: Required as indicated, unless 
previously accomplished. 

To prevent uncontrollable airplane sideslip 
due to an ineffective rudder actuator, 
accomplish the following: 

(a) For Model DC-9-11. -12. -13. -14. -15. 
-15F. -21. and -87 series airplanes: 

(1) Within 500 flight hours after April 12. 
1989 (the effective date of AD 89-06-06. 
Amendment 39-6150). unless already 
accomplished within the last 1.000 flight 
hours, inspect the rudder actuator for internal 
hydraulic fluid leakage in accordance with 
McDonnell Douglas DC-9 Alert Service 
Bulletin A27-291, Revision 3. dated August 
24.1988. 

(2) If the rudder actuator internal 
hydraulic fluid leakage is within the 
limits specified in that service bulletin, 
repeat the inspection at intervals not to 
exceed 1,500 flight hours. 

(b) Except as provided in paragraph (c) of 
this AD. for Model DC-9-31. -32. -32F. -33. 

- 34. -34F. -41. -51. -81. -82. -83. and MD-88 
series airplanes: 

(1) Within 1,500 flight hours after April 12. 
1989 (the effective date of AD 89-06-06. 
Amendment 39-6150). unless already 
accomplished within the last 1.500 flight 
hours, inspect the rudder actuator for internal 
hydraulic fluid leakage in accordance with 
McDonnell Douglas DC-9 Alert Service 
Bulletin A27-291, Revision 3. dated August 
24.1988. 

(2) If the rudder actuator internal hydraulic 
fluid leakage is within the limits specified in 
that service bulletin, repeat the inspection at 
intervals not to exceed 3.000 flight hours. 

(c) For Model DC-9-82. -83. and MD-88 
series airplanes, serial numbers listed in 
McDonnell Douglas MD-80 Alert Service 
Bulletin A27-318, dated )une 10,1991: 

(1) Within 1.500 flight hours after April 12. 
1989 (the effective date of AD 89-06-06. 
Amendment 39-6150). or within 500 flight 
hours after the effective date of this 
amendment, whichever occurs earlier, inspect 
the rudder actuator assembly for internal 
hydraulic fluid leakage, in accordance with 
the Accomplishment Instructions of 
McDonnell Douglas MD-80 Alert Service 
Bulletin A27-318. dated June 10.1991. 

(2) If the rudder actuator internal hydraulic 
fluid leakage is within the limits specified in 
that service bulletin, repeat the inspection at 
intervals not to exceed 1,500 flight hours. 

(d) If any inspection required by paragraph 
(a), (b). (c) of this AD reveals that the rudder 
actuator exceeds the internal hydraulic fluid 
leakage limit specified in McDonnell Douglas 


DC-9 Alert Service Bulletin A27-291. 

Revision 3. dated August 24,1988, or 
McDonnell Douglas. MD-80 Alert Service 
Bulletin A27-318. dated lune 10.1991. as 
applicable, prior to further flight, replace the 
rudder actuator with a rudder actuator that is 
within those limits. 

(e) For Model DC-9 series. Model DC-9-80 
series. Model lvlD-88, and C-9 (Military) 
series airplanes: Within 6.000 flight hours 
after the effective date of this AD, modify the 
rudder actuator in accordance with the 
Accomplishment instructions of McDonnell 
Douglas DC-9 Service Bulletin 27-301, 
Revision 1, dated May 24,1991. This 
modification constitutes terminating action 
for the repetitive inspections required by this 
AD. 

(f) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. Los 
Angeles Aircraft Certification Office (ACO), 
FAA, Transport Airplane Directorate. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager. Los Angeles 
ACO. 

(g) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply witb the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to 
McDonnell Douglas Corporation, Post Office 
Box 1771, Long Beach, California 90801: Attn: 
Business Unit Manager. Technical 
Publications & Technical Administrative 
Support. C1-L5B (54-60). These documents 
may be examined at the FAA, Northwest 
Mountain Region. Transport Airplane 
Directorate. 1601 Lind Avenue SW.. Renton, 
Washington; or at the Los Angeles Aircraft 
Certification Office. 3229 East Spring Street. 
Long Beach, California. 

Issued in Renton. Washington, on August 
28.1991. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
(FR Doc. 91-21489 Filed 9-6-91; 8:45 am) 
BiLLINQ CODE 4910-1S-M 


14CFR Part 71 

[Airspace Docket No. 91-ANE-311 

Proposed Control Zone for Sikorsky 
(Private) Heliport, Stratford, CT 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Notice of proposed rulemaking 
(NPRM)._ 

SUMMARY: This notice proposes to 
designate a control zone to encompass 
airspace surrounding the Sikorsky 
Heliport, Stratford, CT. This action will 
allow positive control of aircraft 


operations in the vicinity of the Heliport 
as well as afford maximum protection 
for aircraft making instrument 
approaches to the Heliport during 
instrument meteorological conditions. 
Airspace affected by designation of the 
control zone is a circular area that 
extends upward from the surface of the 
ground within a five statute mile radius 
of the Heliport. The hours of operation 
proposed are 0800 local to sunset, 
Monday through Saturday. 

DATES: Comments must be received on 
or before October 9.1991. 

ADDRESSES: Send comments on the Rule 
in triplicate to: Manager, System 
Management Branch, Air Traffic 
Division, New England Region, Docket 
No. 91-ANE-31, Department of 
Transportation. Federal Aviation 
Administration, Burlington, MA 01803- 
5299. 

The Official Docket may be examined 
in the Office of the Assistant Chief 
Counsel. New England Region, Federal 
Aviation Administration, 12 New 
England Executive Park. Burlington, MA 
01803-5299, between the hours of 8 a.m. 
and 4:30 p.m., Monday through Friday 
except Federal Holidays. 

FOR FURTHER INFORMATION CONTACT: 
Charles M. Taylor, System Management 
Branch, ANE-530, Federal Aviation 
Administration, Burlington, MA 01803- 
5299; Telephone: (617) 270-2428. 

SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 

‘‘Comments to Airspace Docket No. 91- 
ANE-31.*’ The postcard will be date/ 
time and returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained injthis notice may be changed 










Federal Register / Vol. 56. No. 174 / Monday. September 9. 1991 / Proposed Rules 


45907 


in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket. 
FAA, New England Region. Office of the 
Assistant Chief Counsel. 12 New 
England Executive Park. Burlington. 
Massachusetts, both before and after the 
closing date for comments. A report 
summarizing each substantive public 
contact with FAA personnel concerned 
with this rulemaking will be filed in the 
docket. 

Availability of NPRM’S 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
Office of the Assistant Chief Counsel, 
ANE-7, Federal Aviation 
Administration, 12 New England 
Executive Park. Burlington, MA 01803- 
5299. Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2A which describes the application 
procedure. 

The Proposal 

The FAA proposes an amendment to 
§ 71.171 of part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
establish a control zone for Sikorsky 
(Private) Heliport, Stratford, CT. This 
action will allow positive control of 
aircraft operations in the vicinity of the 
Heliport as well as afford maximum 
protection for aircraft making 
instrument approaches to the Heliport 
during instrument meteorological 
conditions. In addition, the 
establishment of a control zone will 
greatly enhance aviation safety for all 
aircraft operating at the helicopter 
landing area. Section 171 of part 71 of 
the Federal Aviation Regulations was 
last republished in FAA Order 7400.6G, 
dated September 4,1990. 

The FAA has determined that this 
proposed regulation involves only an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore: (1) Is not a “major rule'* under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR11034; 
February 26.1979); and (3) does not 
warrant preparation of a regulatory 
e’^aluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this proposed rule will not 
have a significant economic impact on a 
substantial number of small business 
entities under the Criteria of the 
Regulatory Flexibility Act. 


Lists of Subjects in 14 CFR Part 71 
Aviation safety. Control zones. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me. the Federal Aviation 
Administration propose to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 

1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a). 1354(a). 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449. January 12.1983); 14 
CFR 11.69. 

§71.171 lAmended] 

2. Section 71.171 is amended as 
follows: 

Stratford, Connecticut [New] 

Within a 5-mile radius of Sikorsky Heliport 
(Lat 41* 15' 26 " N.. Long. 73* 05' 20" W.). 
excluding the portion that coincides with the 
Bridgeport CT, Control zone. This control 
zone is effective from 0800 hours local time to 
sunset, Monday through Saturday, or during 
the specific dates and times established in 
advance by a Notice to Airmen which 
thereafter will be continuously published in 
the Airport/Facilily Directory. 

Francis). Johns. 

Manager, Air Traffic Division, New England 
Region. 

[FR Doc. 91-21490 Filed 9-6-91; 8:45 am) 

BILLING COO€ 491B-13-M 


DEPARTMENT OF JUSTICE 
28 CFR Part 76 
[Order No. 1524-91) 

Claims Under the Radiation Exposure 
Compensation Act 

agency: Department of Justice. 

ACTION: Proposed rules. 

SUMMARY: The Radiation Exposure 
Compensation Act of 1990 authorizes 
the Attorney General of the United 
States to establish procedures for 
making compassionate payments as 
partial restitution to all eligible 
individuals, or to certain surviving 
beneficiaries, who contracted a 
specified radiation-related disease as a 
result of the federal government's 
atmospheric nuclear testing program. 
The Act authorizes the Attorney 
General to make these payments to 
individuals with a radiation-related 
disease that presumably resulted either 


from employment during a specified 
period of time in a uranium mine in 
Colorado. Utah. Arizona, Wyoming or 
New Mexico, or from physical presence 
for and during designated periods of 
time at or in certain specified areas 
downwind of the Nevada Test Site, the 
Pacific Proving Grounds, and the Trinity 
test site in Alamagordo, New Mexico. 
These regulations implement the 
authority granted to the Attorney 
General, and describe the extent and 
type of proof necessary to prove 
eligibility, and the procedures for filing a 
claim for compensation. 

DATES: Public comments concerning this 
proposed rule must be received by the 
Department of Justice or bear a 
postmark no later than October 24,1991. 

ADDRESSES: Comments may be mailed 
to Helene M. Goldberg. Director, Torts 
Branch, Civil Division, P.O. Box 146, 
Benjamin Franklin Station, Washington, 
DC 20044; telephone number (202) 501- 
7020. The Department of Justice requests 
an original and two copies of all 
comments and documents filed. 

FOR FURTHER INFORMATION CONTACT: 

Frank F. Krider, Special Counsel. Torts 
Branch, Civil Division, P.O. Box 146, 
Benjamin Franklin Station, Washington, 
DC 20044; (202) 219-0954. 

SUPPLEMENTARY INFORMATION: The goal 
of these regulations is to create a 
procedure for adjudicating claims in a 
reliable, objective, and non-adversaria I 
manner based on the use of existing 
records so that claims can be resolved 
quickly and at little cost to the United 
States or the person filing the claim. 
These regulations are by necessity 
lengthy and technical, and, thus, difficult 
for the layperson to understand. To 
alleviate this problem, the Radiation 
Exposure Compensation Unit (the 
Radiation Unit), which will administer 
these regulations, will draft a simply 
worded brochure for distribution to the 
public that will be the primary guide for 
learning about the Radiation Exposure 
Compensation Program and submitting 
an application for compensation. 
Additionally, the Radiation Unit will 
lend assistance to persons filing claims 
by assisting the claimant in completing 
an application, searching available 
sources of information for records 
establishing eligibility, working with the 
claimant on an individual basis when 
necessary to resolve issues, and 
generally providing help to the claimant 
regarding his/her application for 
compensation. The process is designed 
to be sufficiently simple that a claimant 
generally does not need an attorney to 
apply for compensation. Claimants are 
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encouraged to seek assistance from the 
Radiation Unit 

One of the unique features of these 
regulations is the prohibition in § 76.4 on 
the use of affida\it8 to prove eligibiiity, 
except in the limited tdrcumstanoes 
specified in the regulations. This 
prohibition is included as a means of 
streamlining die compensation 
procedure and preventing fraud. 
Investigation has revealed an enormous 
body of reliable records which can be 
used to establish residency, onsite 
participation, employment history, 
medical condition and relationship to 
the decedent, when necessary. 

Numerous medical organizations, state 
and local governmental entities, and 
private organizations were consulted, 
and advised the Department that 
records dating back to the time of the 
atmo^heric testing program have been 
maintained and are available. 

llie Radiation Exposure 
Compensation Act contains a 
requirement that the existence of the 
eligible cancers or other specified 
diseases be established by "written 
medical documentation" for a claimant 
to receive compensation under that 
statute. To implement that requiremimt. 
the Department consulted with the 
physicians at the National Cancer 
Institute and the National Institute for 
Occupational Safety and Health. Those 
consultations resulted in the hierarchy 
of documents listed after each disease in 
the regulations. 

To assist the claimant in proving his/ 
her medical condition, the Radiation 
Unit has established, and will continue 
to establish, relationships with stale 
health authorities and private databases 
assembled by several leading medical 
researchers to verify the claimant’s 
medical condition. In those instances 
where the claimant’s medical condition 
can be verihed by contact with those 
sources, the claimant need not 
personally provide any medical 
documentation. The use of state 
authorities and private databases to 
provide this verification will minimize 
the burden and expense on the claimant, 
prevent unnecessary reproduction of 
medical records by overburdened 
hospital and physician staffs, and 
eliminate the need for personnel in the 
Radiation Unit to review and handle 
large volumes of medical records. 

The definition for onsite participation 
resulted from consultations with 
personnel at the Defense Nuclear 
Agency and the Department of Energy. 
Proof of such participation will be 
accomplished primarily by use of 
databases maintained by the 
Department of Energy and the Defense 
Nuclear Agency. If a claimant’s onsite 


participation can be established by 
using these existing databases, no 
documentation will be requested from 
the claimant. Again, this use of existing 
databases will eliminate the need for the 
claimant to reproduce or obtain 
documentation, and will prevent the 
staff of the Radiation Unit from being 
overburdened with volumes of 
documents. 

Investigation of sources of records in 
Utah, Arizona and Nevada confirmed 
that records exist which can readily 
establish proof of remdency needed for 
"downwinders" submitting claims. Tax 
records, school records, utility records 
and religious records can adequately 
establish residency during the time 
periods set forth in the statute. For many 
claimants, proof of residency can be 
accomplished by staff members of the 
Radiation Unit through the use of a 
comprehensive set of telephone books 
and directories maintained by the 
Library of Congress in Washington. DC, 
covering the pertinent areas during the 
designated time periods. Contact has 
also been made with the Church of ]esus 
Christ of the Latter Day Saints, which 
maintains a highly accurate system of 
records. These records may be used to 
verify die residency of the claimant. 
Again,* use of telephone records and 
church records will ease the obligations 
on the claimant, and provide the 
Radiation Unit with a rapid and reliable 
means of establishing residency and 
eligibility. The Radiation Unit will 
continue to establish contacts with 
sources of records for die purpose of 
creating a direct channel of verification 
between the Radiation Unit and the 
recordkeeping source. 

The principal means of proof of 
employment in a uranium mine and 
exposure history will be through records 
of the federal government (including the 
Public Health Service studies of uranium 
miners), state regulatory agencies, 
mining companies, and m^cal research 
studies conducted in the specified 
states. The Radiation Unit is currently 
microfilming records existing in 
Colorado, and will continue to microfilm 
and preserve data regarding mining and 
exposure levels. The Radiation Unit, 
through a consultant, is cataloging every 
uranium mine in the specified states 
together widi the dates of operation, and 
the operators. These data compilations 
will be used to assist miners in 
documenting their employment history 
and the amount of radiation to which 
they were exposed while employed in 
uranium mines. 

Finally, these regulations take into 
account the unique differences of the 
Navajo Indians, many of whom were 
employed as uranium miners on and off 


the Navajo Reser\'ation. To assist 
members of the Tribe who seek to 
establish familial relationship to prove 
they are eligible beneficiaries, the 
Radiation Unit will verify the familial 
relationship through direct liaison %vith 
the Tribe custodian of records and vital 
statistics, hi addition, the Radiation Unit 
will work closely with the Indian Health 
Service to obtain medical records 
directly, and minimize the language 
difficulty and travel burden for these 
claimants. The Department will work 
with the Tribe to provide translation 
services for non-English speaking 
Navajo. Additionally, the Department 
has worked with and will continue to 
work with duly-designated Tribal 
officials to assist eligible members of the 
Tribe in filing claims. 

List of Subjects in 2B CFR Part 76 

Claims, Radiation Exposure 
Compensation Act 

Pursuant to the Radiation Exposure 
Compensation Act. Public Law 101-426. 
104 Stat. 920 (1990), as amended by 
Public Law 101-510.104 Stat. 1835 
(1990), the Attorney General of the 
United States proposes to amend title 28 
of the Code of Federal Regulations, 
chapter I. to add a new part 76 as 
follows: 

PART 76—CLAIMS UNDER THE 
RADIATION EXPOSURE 
COMPENSATION ACT OF 1990 

Subpart A—General 

Sec. 

78.1 Purpose. 

76.2 General definitions. 

76.3 Compensable claim categories under 
the act. 

764 Burden of proof. 

76.S Documentation. 

Subpart B—Eligibility Criteria for Claims 
Relating to Childhood Leukemia 

76.10 Scope of subpart. 

76.11 Definitions. 

76.12 Criteria for eligibility. 

76.13 Proof of physical presence. 

76.14 Proof of exposure to fallout prior to 
age 21. 

76.15 Proof of disease within the prescribed 
latency period. 

76.16 Proof of medical condition. 

Subpart C—Eligibility Criteria for Claims 
Relating to Certain Specified Diseases 

76.20 Scope of subpart. 

78.21 Definitions. 

76.22 Criteria for eligibility. 

76.23 Proof of physical presence. 

76.24 Proof of exposure to fallout after age 
20 for claims under § 76.22(b)(1). or 
before age 20 for claims under 

§ 76.22(b)(4). or before age 40 for claims 
under 5 7B.22(b)(5), or before age 30 for 
claims under $ 76.22(b)(7). 
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76.25 Proof of disease within the prescribed 
latency period. 

76.26 Proof of medical condition. 

Subpart D—Uranium Miners 

76.30 Scope of subpart. 

76.31 Definitions. 

76.32 Criteria for eligibility. 

78.33 Proof of employment in a uranium 
mine. 

76.34 Proof of working level month exposure 
to radiation. 

76.35 Proof of lung cancer. 

76.36 Proof of non-malignant respiratory 
disease. 

Subpart E~Eiigibility Criteria for Claims by 
Onsite Participants 

76.40 Scope of subpart. 

76.41 Definitions. 

76.42 Eligibility criteria. 

76.43 Proof of participation onsite during a 
period of atmospheric nuclear testing. 

76.44 Proof of medical condition. 

Subpart F—Procedures 

76.50 Attorney GeneraPs Delegation of 
Authority. 

76.51 Filing of claims. 

76.52 Review and resolution of claims. 

76.53 Appeal procedures. 

76.54 Attorneys. 

76.55 Procedures for payment of claims. 

Appendix to Part 76—Regulations 
Implementing the Radiation Exposure 
Compensation Act 

Authority: Public Law 101-426. sections 6 
(b) and (j). 104 Stat. 920 (1990) (44 U.S.C. 2210 
Note). 

Subpart A—General 
§76.1 Purpose. 

The purpose of these regulations is to 
implement the Radiation Exposure 
Compensation Act of 1990, which 
authorizes the Attorney General of the 
United States to establish procedures for 
making compassionate payments as 
partial restitution to all eligible 
individuals, or to certain surviving 
beneficiaries, who contracted a 
specified radiation-related disease as a 
result of the federal government’s 
atmospheric nuclear testing program. 

The Act authorizes the Attorney 
General to make these payments to a 
limited class of individuals with a 
radiation-related disease that 
presumably resulted either from 
employment during a specified period of 
time in a uranium mine in Colorado, 

Utah, Arizona, Wyoming or New 
Mexico, or from their physical presence 
for and during designated periods of 
time at or in certain specified areas 
downwind of the Nevada Test Site, the 
Pacific Proving Grounds, and the Trinity 
Test Site at Alamogordo, New Mexico. 

§ 76.2 General Definitions. 

(a) The Act means the Radiation 
Exposure Compensation Act of 1990, 


Public Law 101-^26,104 Stat. 920 (1990), 
as amended by Public Law 101-510,104 
Stat. 1835 (1990). 

(b) Atmospheric Nuclear Test means 
the intentional detonation of a nuclear 
device by the government of the United 
States of America where the release of 
radioactivity to the atmosphere was 
anticipated and was a factor in test 
planning. A list of all atmospheric 
nuclear tests conducted by the United 
States at the Nevada Test Site or the 
Pacific Proving Grounds may be found 
in the appendix to this part. 

(c) Child means a recognized natural 
child, a step-child who lived with the 
claimant in a regular parent-child 
relationship, and an adopted child. 

(d) The Claim means a petition for 
compensation under the Act filed with 
the Radiation Exposure Compensation 
Unit by a claimant or by his/her eligible 
surviving beneficiaries. 

(e) The Claimant means the 
individual, living or deceased, who is 
alleged to satisfy the criteria for 
compensation in either section 4 or 
section 5 of the Act. 

(f) Contemporaneous Record means 
any document created at or around the 
time of the event that is recorded in the 
document. 

(g) Eligible surviving beneficiary 
means a spouse, child, parent, 
grandchild or grandparent who is 
entitled under section 1806(c)(4) (A) or 
(B) to file a claim and/or receive a 
payment on behalf of the deceased 
claimant. 

(h) Fallout means the process or 
phenomenon of the descent to the 
earth’s surface of particles contaminated 
with radioactive material from the 
radioactive debris cloud associated with 
the atmospheric detonation of a nuclear 
device. 

(i) Grandchild means a child of a child 
of the claimant. 

(j) Grandparent means a parent of a 
parent of the claimant. 

(k) Immediate family member means 
a spouse or child. 

(l) Medical Document means any 
contemporaneous record of any 
physician, hospital, clinic or other 
certified or licensed health care 
provider, or any other records routinely 
and reasonably relied on by physicians 
in making a diagnosis. 

(m) The Radiation Exposure 
Compensation Unit or Unit means the 
component of the Constitutional and 
Specialized Tort Litigation Section of the 
Torts Branch of the Civil Division of the 
United States Department of Justice 
designated by the Attorney General to 
execute the powers, duties and 
responsibilities assigned to the Attorney 
General pursuant to sections 4(a)(1)(C), 


4(a)(2)(ii). section 5(a)(ii), section 6, and 
any other pertinent provisions of the 
Radiation Exposure Compensation Act 
of 1990. 

(n) Parent means the natural or 
adoptive father or mother of the 
claimant. 

(o) Spouse means a wife or husband 
who was married to the claimant for the 
period of at least one (1) year 
immediately before the death of the 
claimant. 

(p) The Trust Fund means the 
Radiation Exposure Compensation Trust 
Fund in the Department of the Treasury, 
administered by the Secretary of the 
Treasury pursuant to section 1803 of the 
Act. 

§ 76.3 Compensable Claim Categories 
Under the Act. 

(a) All claimants filing a claim for 
compensation under the Act must 
establish that they meet each and every 
criterion of eligibility for at least one of 
the following compensable categories 
designated in the Act: 

(1) Claims of childhood leukemia by 
persons physically present in specified 
areas of Arizona, Nevada and Utah 
during designated time periods who 
were exposed to fallout from the 
atmospheric detonation of nuclear 
devices at the Nevada Test Site; the 
regulations governing these claims are 
set forth in subpart B. 

(2) Claims relating to certain specified 
diseases by persons physically present 
in specified areas of Arizona, Nevada 
and Utah during designated time periods 
who were exposed to fallout from the 
atmospheric detonation of nuclear 
devices at the Nevada Test Site; the 
regulations governing these claims are 
set forth in subpart C. 

(3) Claims relating to certain specified 
diseases by persons who were onsite 
participants during the atmospheric 
detonation of a nuclear device; the 
regulations governing these claims are 
set forth in subpart D. 

(4) Claims relating to lung cancer or 
certain nonmalignant respiratory 
diseases by persons employed in (a) 
uranium mine(s) in Arizona, Colorado, 
New Mexico, Utah or Wyoming during a 
designated time period, and who were 
exposed to specified minimum levels of 
radiation during the course of their 
employment. The regulations governing 
these claims are set forth in subpart E. 

(b) Any claim that does not meet all 
the criteria for at least one of these 
categories, as set forth in these 
Regulations, must be denied. 

(c) A claimant, or his/her eligible 
surviving beneficiary, may file a claim 
for compensation under more than one 
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of the four categories set forth in 
paragraph (a), in accordance with 
section 7(b) of the Act, however, no 
claimant or eligible surviving 
beneficiary may receive payment under 
more than one of the categories set forth 
in paragraph (a). A claimant who 
establishes his/her eligibility under 
more than one of the categories in 
paragraph (a) will be deemed eligible, 
unless he/she elect otherwise, under 
that category which provides the 
greatest compensation to the claimant or 
the eligible surviving beneficiary. 

(d) All claims for compensation under 
the Act must comply with the claims 
procedures and requirements set forth in 
the subpart F of these Regulations 
before any payment can be made from 
the Fund. 

§ 76.4 Burden of Proof. 

(a) The claimant bears the burden of 
proving by a preponderance of the 
evidence the existence of each and 
every criterion necessary to establish 
eligibility under any compensable claim 
category set forth in § 76.3(a). Proof by a 
preponderance of the evidence means 
that it is more likely than not that the 
proposition to be provided is true. 
Subject to the exceptions expressly 
provided in the Regulations, the 
claimant also bears the burden of 
providing to the Radiation Exposure 
Compensation Unit all documentary 
evidence necessary to establish any and 
all criteria for compensation set forth in 
these Regulations. 

(bl No presumption of proof provided 
for ia those regulations is to be 
considered inrrebuttable. A daimanl 
will not be entitled to any presumption 
otherwise provided for in ^cse 
regulations where reliable, material 
evidence is presented that tends to 
disprove the existence of the fact that is 
the subject of the presumption. 

(c) Subject to the exceptions below, 
no written affidavits or declarations, by 
the claimant or any other person, will be 
accepted as proof of any criterion for 
eligibility or relied on in determining 
whether a claim meets the requirements 
of the Act for compensation. Written 
affidavits or declarations, subject to 
penalty for perjury, will be accepted 
only to prove: 

(1) that there are no other eligible 
surviving beneficiaries entitled to 
payment under subpart F, § 76.1(e), (f). 
(gk or (h); or, 

(2) that the claimant or eligible 
surviving beneficiaiy entitled to 
payment under the Act has received any 
payment made pursuant to a final award 
or settlement on a claim (other than a 
claim for worket*8 xx)mpensation] that is 


based on injuries incurred by the 
claimant arising from; 

(i) Exposure to radiation m an 
affected area (as defined in subpart B or 
C) during a designated time period (as 
defined in subpart B or C) from the 
atmospheric detonation of a nuclear 
device; or, 

(ii) ^posure to radiation in an 
underground uranium mine at any lime 
during the period beginning January 1, 
1947 and ending December 31.1971; or 

(iii) Exposure to radiation as a result 
of onsite participation in the 
atmospheric detonation of a nuclear 
device, as defined in subpart E. 

(d) If an individual eligible for 
compensation under any of the 
compensable claim categories set forth 
in § 76.3(a] has died before filing a 
claim, a surviving beneficiary meeting 
the requirements of subparl F may file a 
claim for compensation on behalf of the 
decedent. In such a case, the eligible 
surviving beneficiary bears the burden 
of proving all requirements and 
providing all documentation that the 
decedent would have had to prove and 
provide had he/she filed a claim on his/ 
her own behalf. 

§ 76.5 Documentation. 

(a) All documents submitted by a 
claimant or his/her eligible surviving 
beneficiaiy to prove any criteria 
provided for in these Regulations must 
be an original, or a certified copy of the 
original, unless it is presently impossible 
to obtain an original or certified copy of 
the original If it is impossible for a 
claimant to provide an original or 
certified copy of an original the 
claimant or eligible surviving 
beneficiaiy must provide a statement 
with the claim setting forth the reason 
why it is impossible. 

(b) All dociunents submitted by a 
claimant or his/her eligible surviving 
beneficiary must bear sufficient indicia 
of authenticity or otherwise provide 
some guarantee of trustworthiness. The 
Radiation Exposure Compensation Unit 
reserves the right to refuse to accept as 
proof of any criteria of eligibiiity any 
submitted documentation that does not 
bear sufficient indicia of authenticity, or 
is in such physical condition, or contains 
such information, that otherwise 
indicates the document is not reliable or 
trustworthy. 

Sutipart B—Ellglbitlty Criteria for 
Claims Relating to Childhood 
Leukemia 

§76.10 Scope of Subpart 

The regulations in this Subpart 
describe the criteria for eligibility for 
compensation under section 4(a](l} of 


the Act. and the type and extent of 
evidence that will be accepted as proof 
of the various criteria. Section 4(aj(l) of 
the Act provides for compassionate 
payments as partial restitution to 
individuals who were exposed to fallout 
from the atmospheric detonation of 
nuclear devices at the Nevada Test Site 
before the age of 21, and presumably as 
a result of such exposure, developed 
leukemia, other than chronic 
lymphocytic leukemia. 

§76.11 Definitions. 

(a) Affected Area means the following 
geographical descriptions, as they were 
recognized by the state in which they 
are located, as of October 15,1990: 

(1) In the Slate of Utah, the counties of 
Beaver, Garfield, Iron, Kane, Millard, 
Piute, Sevier and Washington; 

(2) In the State of Nevada, the 
counties of Eureka, Lander, Lincoln, 

Nye, White Pine, and that portion of 
Clark County that consists of townships 
13 through 16 at ranges 63 through 71; 

(3) In the State of Arizona, that 
portion of the Slate that is north of the 
Grand Canyon and west of the Colorado 
River. 

(b) Physically Present means being 
physically located at any place or places 
within the affected area for a substantial 
period of each day of the time period 
claimed. 

(c) Designated Time Period means the 
period beginning on January 21,1951 
and ending on October 31,1958, or the 
period beginning on June 30,1962 and 
ending on July 31,1962. whichever is 
appropriate. 

(d) First Exposure or Initial Exposure 
means the date on which the claimant 
was first physically present in the 
affected area during the designated time 
period. 

(e) Onset or Incidence of a specified 
compensable disease means the date the 
disease was first diagnosed by a 
physician. 

(f) Leukemia means any medically- 
recognized form of acute or chronic 
leukemia, other than chronic 
lymphocytic leukemia. 

§ 76.12 Criteria for Eligibility. 

To establish eligibility for 
compensation under this Subpart, a 
claimant must show by a preponderance 
of the evidence that each of the 
following criteria are satisfied: 

(a) The claimant was physically 
present in the affected area for either— 

(1) A period of at least one year 
during the period beginning on January 
21.1951 and ending on October 31.1958, 
or 
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(2) Tbe entire period beginning on 
June 30,1962 and ending on July 31,1962; 

(b) After such period of physical 
presence the claimant contracted 
leukemia (other than chronic 
lymphocytic leukemia); 

(rj The claimant*s initial exposure to 
fp.ilout occurred prior to age 21; 

(d) The onset of the leukemia occurred 
between two (2) and thirty (30) years 
after the date of first exposure to fallout. 

§ 7613 Proof of Physical Presence. 

(a) For purposes of establishing 
eligibility under 5 76.12(a)(1), the 
claimant must have been physically 
present in the affected area for a total of 
one year, consecutively or cumulatively, 
during the period beginning on January 
21,1951, and ending on October 31,1958. 
For purposes of establishing eligibility 
under § 76,12(a)(2), the claimant must 
have been physically present within the 
affected area continuously during the 
period beginning on June 30,1962 and 
ending July 31.1962. 

(b) Subject to the limitation of 

§ 76.4(c), proof of physical presence may 
be made by the submission of any 
trustworthy documents that, on their 
face or in conjunction with other 
submitted documents, establish that the 
claimant was present in the affected 
area during the designated time period. 

(1) Contemporaneous documents 
relied on as proof of the claimant's 
physical presence will be given greater 
weight than documents created at a 
later date that refer to or attest to events 
or dates that are relied on by the 
claimant as proof of physical presence. 

(2) Documents from the following 
sources are presumed to be trustworthy, 
if they bear sufficient indicia of 
authenticity: 

(i) Records of the federal government, 
any tribal government, or any stale, 
county, city or local governmental office, 
agency, department, board or other 
entity, or other public office or agency; 

(ii) Records of any accredited public 
or private educational institution; 

(Hi) Records of any private utility 
licensed or otherwise approved by any 
governmental entity, including any such 
utility providing telephone services: 

(rv) Records of any public or private 
library: 

(v) Records of any state or local 
historical society; 

(vi) Records of any religious 
organization that has tax-exempt status 
under section 5(n(c)(3) of the United 
States Internal Revenue Code; 

(vii) Records of any regularly 
conducted business activity or entity; 

(viii) Records of any recognized civic 
or fraternal association or organization; 


(ix) Contemporaneous medical 
records. 

(3) Claimants are encouraged to 
submit documents that have equivalent 
guarantees of trustworthiness, or that 
otherwise give reason to believe that the 
information recorded in the document, 
including the date that it was created, is 
accurate and reliable. 

(c) An individual who resided or was 
employed on a full-time basis within the 
affected area is presumed to have been 
physically present during the time 
period of residence or full-time 
employment. 

(d) For purposes of establishing 
eligibility under 5 76.12(a)(1). proof of 
residence at one or more aiddresses 
within the affected area at two different 
dates one year or more apart and less 
than 2 years apart, and between January 

21.1951 and October 31,1958. will be 
presumed to establish physical presence 
for the necessary one year peri(^. 

(e) For purposes of establishing 
eligibility under § 76.12(a)(1), proof of 
full-time employment at one location 
within the affected area at two different 
dates one year or more apart and less 
than 2 years apart, and between January 

21.1951 and October 31.1958. will be 
presumed to establish physical presence 
for the necessary one year period. 

(f) For purposes of establishing 
eligibility under § 78.12(a)(2). proof of 
residence within the affected area at 
least one day during the period June 30. 
1962 to July 31.1962, and proof of 
residence at the same address within six 
months before June 30.1962, and six 
months after July 31.1962. will be 
presumed to establish physical presence 
for the necessary one-month-and-one- 
day period. 

(g) For purposes of establishing 
eligibility under § 76.12(a)(2). proof of 
full-time employment within the affected 
area at least one day during the period 
June 30.1962 to July 31,1962, and proof 
of full-time employment at the same 
location within three months before June 
30,1962, and three months after July 31. 
1962, will be presumed to establish 
physical presence for the necessary one- 
month-and-one-day period. 

(h) For purposes of establishing 
eligibility under § 76.12(a)(2). proof of 
residence or full-time employment at the 
same address or location on two 
separate dates at least twa weeks apart 
within the time period June 30,1962 to 
July 31,1962 will be presumed to 
establish physical presence for the 
necessary one-month-and-one-day 
period. 

(i) A claimant who was a participant 
in any study for scientific purposes 
conducted by or under the auspices of 
any public office or agency, or 


university medical school, or whose 
immediate family member was a 
participant in any such study, need not 
submit proof of physical residence at the 
time the claim is filed. The claimant 
must submit with the claim a Release of 
Personal Information, valid in the state 
in which the records are located, that 
authorizes the Radiation Exposure 
Compensation Unit to review records 
pertaining to residence created or 
acquired by the public office or agency, 
or university medical school, during the 
course of the study. 

(1) If a family member of the claimant 
was a participant in any such study, and 
the claimant was not. the claimant must 
also submit evidence to show that the 
participant in the study was an 
immediate family member of the 
claimant, and that the claimant resided 
at the same address as the participant 
during that time period. Absent evidence 
to the contrary, all members of an 
immediate family are presumed to 
reside at the same address, including 
any children under the age of eighteen 
(18). 

(2) If sufficient information exists 
within the records of the study to prove 
the claimant was physically present in 
the affected area for the specified period 
of time, the claimant will be so notified. 
In this instance, the claimant need not 
submit any proof of presence. 

(3) If the records of the study are 
insufficient to prove the claimant was 
physically present in the affected area 
for the specified period of time, the 
claimant will be notified what residence 
information, if any. was accepted, and 
what additional information must be 
submitted to prove physical presence 
under this section. 

§ 76.14 Proof of exposure to fallout prior 
to age 21. 

(a) Proof of the claimant's date of 
birth must be established by written 
documentation containing the claimant's 
date of birth or a specific statement of 
age from which the claimant's date of 
birth can be established. Proof must be 
made by the submission of one of the 
following records: 

(1) Birth or death certificate; 

(2) Baptismal certificate; 

(3) A db’iver^s license or other record 
of a federal tribal, state, county, local or 
other public office or agency: 

(4) Medical records. 

(b) Absent other written evidence, the 
earliest date within the designated time 
period indicated on any records 
accepted by the Radiation Exposure 
Compensation Unit as proof of the 
claimant's physical presence in the 
affected area will be considered the 
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date the claimant was first exposed to 
fallout. Additional documentary 
evidence that proves the claimant was 
physically present in the affected area 
at an earlier date may be submitted. 

§ 76.15 Proof of disease within the 
prescribed latency period. 

(a) Sufficient written documentation 
must be submitted from which it can be 
determined that the onset of leukemia 
occurred more than two (2) years but 
less than thirty (30) years after the date 
the claimant was first exposed to 
fallout. 

(b) Absent other written evidence, the 
earliest date within the designated time 
period indicated on any records 
submitted to prove the claimant’s 
physical presence in the affected area 
will be considered the date the claimant 
was first exposed to fallout. Additional 
documentary evidence that proves the 
claimant was physically present in the 
affected area at an earlier date may be 
submitted. 

§ 76.16 Proof of medical condition. 

(a) Written medical documentation is 
required in all cases to prove to a 
reasonable degree of medical certainty 
that the claimant suffered from or 
suffers from any form of leukemia, other 
than chronic lymphocytic leukemia. The 
Radiation Exposure Compensation Unit 
will accept as proof of medical condition 
only that documentation described 
below in paragraphs (b) and (c). In those 
cases described below in paragraph (b). 
the claimant need not submit any 
medical documentation of disease at the 
time the claim is filed, although 
additional documentation may 
subsequently be required. 

(b) If a claimant was diagnosed as 
having leukemia, other than chronic 
lymphocytic leukemia, in the State of 
Arizona, California, Colorado, Nevada, 
New Mexico. Utah or Wyoming, the 
claimant or eligible surviving 
beneficiary need not submit any medical 
documentation of disease at the time the 
claim is filed. The claimant or eligible 
surviving beneficiary must submit with 
the claim a Release of Personal 
Information, valid in the state of 
diagnosis, that authorizes the Radiation 
Exposure Compensation Unit to contact 
appropriate authorities in the designated 
state to determine if proof of the 
claimant’s medical condition is 
contained in any state health records. 
The Radiation Exposure Compensation 
Unit will accept as proof of medical 
condition, without more, verification 
from the state that they possess medical 
records or abstracts of medical records 
of the claimant that contain a verified 
and verifiable diagnosis of one type of 


leukemia, other than chronic 
lymphocytic leukemia. 

(1) If the designated state does not 
possess medical records or abstracts of 
medical records that contain a verified 
diagnosis of leukemia, the Radiation 
Exposure Compensation Unit will notify 
the claimant or eligible surviving 
beneficiary that he/she must submit the 
appropriate medical documentation, 
consistent with the requirements of this 
section. 

(2) The absence of records in any of 
the designated states containing a 
verified and verifiable diagnosis of 
leukemia, will not be the basis, without 
more, for a denial of any claim. 

(c) Proof that the claimant contracted 
leukemia, other than chronic 
lymphocytic leukemia, may be made by 
the submission of ONE of the following 
contemporaneous medical records, 
provided that the document contains an 
explicit statement of diagnosis or such 
other information or data from which a 
physician can make a diagnosis of 
leukemia to a reasonable degree of 
medical certainty. The medical 
documentation submitted must contain 
sufficient information from which 
physicians with expertise in the 
diagnosis of leukemia can determine the 
type of leukemia contracted by the 
claimant. The documents below are 
listed in order of priority; a claimant or 
eligible surviving beneficiary must 
submit the document first appearing on 
the list that exists. A claimant or eligible 
surviving beneficiary may submit a 
document of lower priority only if no 
document of higher priori^ is believed 
to exist or to be readily available. 

(1) Bone marrow biopsy or aspirate 
report; 

(2) Peripheral white blood cell 
differential count report; 

(3) Autopsy report; 

(4) Hospital discharge summary; 

(5) Physician summary; 

(6) Death certificate, provided that it 
is signed by the treating physician at the 
time of the patient’s death. 

Subpart C—Eligibility Criteria for 
Claims Relating to Certain Specified 
Diseases 

§ 76.20 Scope of subpart 

The regulations in this Subpart 
described the criteria for eligibility for 
compensation under sections 4(a)(2) (A) 
and (B) of the Act, and the type and 
extent of evidence that will be accepted 
as proof of the various criteria. Sections 
4(a)(2) (A) and (B) of the Act provide for 
compassionate payments as partial 
restitution to individuals who contracted 
at least one of a series of specified 
diseases, presumably as a result of 


exposure to fallout from the atmospheric 
detonation of nuclear devices at the 
Nevada Test Site during the time period 
beginning on January 21.1951 and 
ending on October 31.1958, or the period 
beginning on June 30,1962 and ending 
on July 31.1962. 

§76.21 Definitions. 

(a) The definitions listed in § 78.11 are 
hereby incorporated by reference and 
are intended to apply to the same terms 
as used in this subpart. 

(b) Specified Compensable Diseases 
means leukemia (other than chronic 
lymphocytic leukemia), multiple 
myeloma, lymphomas (other than 
Hodgkin’s disease), and primary cancer 
of the; Thyroid, female breast, 
esophagus, stomach, pharynx, small 
intestine, pancreas, bile ducts, gall 
bladder and liver. 

(c) The terms multiple myeloma, 
lymphoma, Hodgkin’s disease, primary 
cancer of the thyroid, primary cancer of 
the female breast, primary cancer of the 
esophagus, primary cancer of the 
stomach, primary cancer of the pharynx, 
primary cancer of the small intestine, 
primary cancer of the pancreas, primary 
cancer of the bile ducts, primary cancer 
of the gall bladder and primary cancer 
of the liver mean the physiological 
condition or conditions that are 
recognized by the National Cancer 
Institute under those names or 
nomenclature, or under any previously 
accepted or commonly used names or 
nomenclature. 

(d) Heavy Smoker means an 
individuals who smokes or smoked more 
than 20 pack years of any kind of 
tobacco cigarette products; one pack 
year is defined as an average of 20 
cigarettes per day for one year. This 
definition does not include the use of 
cigars or pipe tobacco, or any tobacco 
products that are used without being 
lighted. 

(e) Heavy Drinker means in individual 
who consumes or consumed on average 
for five (5) years at least 4 drinks per 
day with one and one>half ounces of 
alcohol, or 4 six-ounce servings per day 
of wine, or four twelve-ounce servings 
per day of beer. 

(f) Heavy Coffee Drinker means an 
individual who consumes or consumed 
on average more than 15 6-ounce 
portions of regular or decaffeinated 
coffee per day for twenty (20) years. 

(g) Indication of Disease means any 
medically significant information that 
suggests the presence of a disease, 
whether or not the presence of the 
disease is later confirmed: 







Federal Register / Vol. 56. No. 174 / Monday, September 9, 1991 / Proposed Rules 


45913 


§ 76.22 Criteria for eligibility. 

To establish eligibility for 
compensation under this Subpart, a 
claimant must show by a preponderance 
of the evidence that each of the 
following criteria are satisfied: 

(a) The claimant was physically 
present in the affected area for either, 

(1) A period of at least two years 
during the period beginning on January 
21,1951 and ending on October 31,1958, 
or 

(2) The entire period beginning on 
June 30,1962 and ending on July 31.1962; 

(b) The claimant contracted one (or 
more) of the following specified 
compensable diseases: 

(1) Leukemia, other than chronic 
lymphocytic leukemia, provided that: 

(1) The claimant's initial exposure 
occurred after the age of 20, and 

(ii) The onset of the disease was 
between 2 and 30 years of first 
exposure; 

(2) Multiple myeloma, provided onset 
was at least 5 years after first exposure; 

(3) Lymphomas, other than Hodgkin's 
disease, provided onset was at least 5 
years after first exposure; 

(4) Primary cancer of the thyroid, 
provided, 

(i) The claimant’s initial exposure 
occurred by the age of 20, and 

(ii) Onset was at least 5 years after 
first exposure; 

(5) Primary cancer on the female 
breast, provided, 

(i) The claimant's initial exposure 
occurred prior to age 40, and 

(ii) Onset was at least 5 years after 
first exposure; 

(6) Primary cancer of the esophagus, 
provided, 

(i) Onset was at least 5 years after 
first exposure, and 

(ii) The claimant w^as not a heavy 
smoker, and 

(iii) The claimant was not a heavy 
drinker; 

(7) Primary cancer of the stomach, 
provided. 

(i) Initial exposure occurred prior to 
age 30, and 

(ii) Onset was at least 5 years after 
first exposure; 

(8) Primary cancer of the pharynx, 
provided, 

(i) Onset was at least 5 years after 
first exposure, and 

(ii) The claimant was not a heavy 
smoker; 

(9) Primary cancer of the small 
intestine, provided onset was at least 5 
years after first exposure; 

(10) Primary cancer of the pancreas, 
provided. 

(i) Onset was at least 5 years after 
first exposure, and 


(ii) The claimant was not a heavy 
smoker, and 

(iii) The claimant W'as not a heavy 
coffee drinker; 

(11) Primary cancer of the bile ducts, 
provided onset was at least 5 years after 
first exposure; 

(12) Wmary cancer of the gall 
bladder, provided onset was at least 5 
years after first exposure; 

(13) Primary cancer of the liver, 
provided. 

(i) Onset was at least 5 years after 
first exposure, and 

(ii) There is no indication of the 
presence of hepatitis B, and 

(iii) There is no indication of the 
presence of cirrhosis. 

§ 76.23 Proof of physical presence. 

(a) For purposes of establishing 
eligibility under § 76.22(a)(1). the 
claimant must have been physically 
present in the affected area for a total of 
two years, consecutively or 
cumulatively, during the period 
beginning on January 21,1951. and 
ending on October 31,1958. For 
purposes of establishing eligibility under 
§ 76.22(a)(2). the claimant must have 
been physically present within the 
affected area during the entire period 
beginning on June 30.1962 and ending 
July 31,1962. 

(b) Proof of physical presence may be 
made in accordance with the provisions 
of subpart B. § 76.13 (b) and (c). 

(c) For purposes of establishing 
eligibility under § 76.22(a)(1). proof of 
residence at one or more addresses 
within the affected area at two different 
dates two (2) years or more apart and 
less than 3 years apart, and between 
January 21,1951 and October 31.1958, 
will be presumed to establish physical 
presence for the necessary two year 
period. 

(d) For purposes of establishing 
eligibility under § 76.22(a)(1). proof of 
full-time employment at one location 
within the affected area at two different 
dates two (2) years or more apart and 
less than 3 years apart, and between 
January 21.1951 and October 31,1958, 
will be presumed to establish physical 
presence for the necessary two year ' 
period. 

(e) For purposes of establishing 
eligibility under § 76.22(a)(2), proof can 
be made in accordance with the 
provisions of subpart B. § 76.13 (f), (g), 
and (h). 

(f) A claimant who was a participant 
in any study for scientific purposes 
conducted by or under the auspices of 
any public office or agency, or 
university medical school, or whose 
immediate family member was a 
participant in any such study, need not 


submit proof of physical residence at the 
time the claim is filed. Proof can be 
made in accordance with the provisions 
of Subpart B, section 76.13(i). 

§ 76.24 Proof of exposure to fallout after 
age 20 for claims under § 76.22(dK1)f or 
before age 20 for claims under § 76.22(bK4). 
or before age 40 for claims under 
§ 76.22(bK5), or before age 30 for claims 
under § 76.22(bK7). 

(a) If a claimant has identified the 
specific compensable disease that he/ 
she contracted as either leukemia (other 
than chronic lymphocytic leukemia), 
cancer of the female breast, or cancer of 
the stomach, then he/she must submit 
proof of date of birth, and proof of 
physical presence in the affected area 
during the designated time period from 
which it can be determined that the 
claimant was first exposed to fallout 
after the age of 20 (for leukemia, other 
than chronic lymphocytic), or before the 
age of 20 (for cancer of the thyroid), or 
before the age of 40 (for cancer of the 
female breast), or before the age of 30 
(for cancer of the stomach). 

(b) Proof of the claimant's date of 
birth must be established in accordance 
with the provisions of Subpart B. 

§ 76,14(a). 

(c) A claimant need not submit 
additional evidence of proof of physical 
presence if the evidence they submitted 
to establish physical presence under 

§ 76.23 indicates that he/she was in the 
affected area prior to age 20. 30, or 40. as 
is appropriate. Absent other written 
evidence, the earliest date indicated on 
any records accepted by the Radiation 
Exposure Compensation Unit as proof of 
the claimant's physical presence in the 
affected area within the period 
beginning on January 21,1951 and 
ending on October 31.1958, or within the 
period beginning on June 30.1962 and 
ending on July 31,1962, will be 
considered the date the claimant was 
first exposed to fallout. Additional 
documentary evidence that proves the 
claimant was physically present in the 
affected area at an earlier date may be 
submitted. 

§ 76.25 Proof of disease within the 
prescribed latency period. 

(a) Sufficient written documentation 
must be submitted from which it can be 
determined that, 

(1) For claims of leukemia, the onset 
of leukemia occurred more than two (2) 
years but less than thirty (30) years after 
the date the claimant was first exposed 
to fallout; 

(2) For claims of any other specified 
compensable disease, that the onset of 
the disease occurred more than five (5) 







45914 


Federal Register / VoL 56. No. 174 / Monday, September 9. 1991 / Proposed Rules 


years after the date the claimant was 
first exposed to fallout. 

(b) Absent other written evidence, the 
earliest date indicated on any records 
accepted by the Radiation Exposure 
Compensation Unit as proof of the 
claimant’s physical presence in the 
affected area within the designated time 
period will be considered the date the 
claimant was first exposed to fallout. 
Additional documentary evidence that 
proves the claimant was physically 
present in the affected area at an earlier 
date may be submitted. 

§ 76.26 Proof of medicaJ condition 

(a) Written medical documentation is 
required in all cases to prove to a 
reasonable degree of medical certainty 
that the claimant suffered from or 
supers from any specified compensable 
disease. The Radiation Exposure 
Compensation Unit will accept as proof 
of medical condition only that 
documentation described below in 
paragraphs [b), (c), and (d). In those 
cases described below in paragraph (b), 
the claimant or eligible surviving 
beneficiary need not submit any medical 
documentation of disease at the lime the 
daim is filed. In those cases described 
below in paragraph (c), the claimant or 
eligible surviving beneficiary need only 
submit one or a very limited number of 
designated medical documents to prove 
the claimant contracted one of the 
spedfied compensable diseases. For 
claims arising &om a specified 
compensable disease listed in paragraph 
(d), the daimant or eligible surviving 
beneficiary must submit the additional 
medical documentation prescribed in 
that section. 

(b) if a daimant was diagnosed at any 
time as having one of the spedfied 
compensable diseases in tl^ State of 
Arizona. California. Colorado. Nevada. 
New Mexico. Utah or Wyoming, the 
claimant or eligible survidng 
beneficiary need not submit any medical 
documentation of disease at the time the 
claim is filed. The claimant or eligible 
surviving benefidary must submit with 
the daim a Release of Personal 
Information, valid in the state of 
diagnosis, that authorizes the Radiation 
Exposure Compensation Unit to contact 
appropriate authorities in the designated 
state to determine if proof of the 
claimant’s medical condition is 
contained in any state health records. 
The Radiation Exposure Compensation 
Unit will contact appropriate authorities 
in the designated state to determine if 
proof of the daimant’s medica! 
condition is contained in any state 
health records. The Radiation Exposure 
Compensation Unit will accept as proof 
of medical condition, without more, the 


verification of the state cancer or tumor 
registry that they possess medical 
records or abstracts of medical records 
of the claimant that contain a verified 
diagnosis of one of the spedfied 
compensable diseases. 

(1) If the designated state does not 
possess medical records or abstracts of 
medical records that contain a verified 
diagnosis of one of the specified 
compensable cancers, the Radiation 
Exposure Compensation Unit will notify 
the claimant or eligible surviving 
beneficiary that they must submit the 
appropriate medical documentation, 
consistent with the requirements of this 
section. 

(2) The absence of appropriate 
records in any of the designated slates 
that prove the daimant has one of the 
specified compensable disease will not 
be the basis, without more, for a denial 
of any claim. 

(c) Proof that the claimant contracted 
a specified compensable disease may be 
made by the submission of one of the 
following contemporaneous medical 
records, provided that the specified 
document contains an explidt statement 
of diagnosis or such other information or 
data from which the appropriate 
authorities with the National Cancer 
Institute can make a diagnosis to a 
reasonable degree of medical certainty. 
The medical documentation submitted 
under this section to establish that the 
claimant contracted leukemia or a 
lymphoma must contain sufficient 
information from which the appropriate 
authorities with the National Cancer 
Institute can determine the type of 
leukemia or lymphoma contracted by 
the daimant. The documents listed for 
each specified compensable disease are 
in order of priority: a daimant must 
submit the document first appearing on 
the list that exists. A claimant may 
submit a document of lower priority 
only if no document of higher priority is 
believed to exist or be readily available. 

(1) Multiple myeloma, 

(1) Pathology report of tissue biopsy; 

(ii) Autopsy report; 

(iii] Report of serum electrophoresis; 

(ivj One of the following summary 

medical reports: 

(A) Physician summary report; 

(B) Hospital discharge summary 
report; 

(C) Hematology summary or 
consultation report; 

(O) Oncology summary or 
consultation report; 

(E) X-ray report; 

(v) Death certificate, provided that it 
is signed by the daimant's treating 
physician at the time of death. 

(2) Lymphomas, 


(i) Pathology report of tissue biopsy: 

(ii) Autopsy report; 

(iii) One of the following summary 
medical reports: 

(A) Physidan summary report: 

(B) Hospital discharge summary 
report; 

(C) Hematology consultation or 
summary report: 

(D) Oncology consultation or 
summary report; 

(iv) Death certificate, provided that it 
is signed by the daimant’s treating 
physidan at the time of death. 

(3) Cancer of the thyroid, 

(i) Pathology report of tissue biopsy or 
fine needle aspirate: 

(ii) Autopsy report; 

(iii) One of the following summary 
medical reports; 

(A) Physidan summary report 

(B) Hospital dischaige summary; 

(C) Operative summary report 

(D) Oncology summary or 
consultation report 

(iv) Death certificate, provided that it 
is signed by the claimant’s treating 
physician at the time of death. 

(4) Cancer of the female breast. 

(i) Pathology report of tissue biopsy or 
surgical resection; 

(ii) Autopsy report: 

(iii) One of the following summary 
medical reports: 

(A) Physician summary report 

(B) Hospital discharge summary: 

(C) Operative report 

(D) Oncology summary or 
consultation report; 

(E) Radiotherapy summary or 
consultation report 

(iv) Report of mammogram: 

(v) Report of bone scan; 

(vi) Death certificate, provided that it 
is signed by the claimant’s treating 
physician at the time of death. 

(5) Cancer of the esophagus. 

(i) Pathology report of tissue biopsy or 
surgical resection; 

(ii) Autopsy report; 

(iii) Endoscopy report 

(iv) One of the following medical 
reports: 

(A) Physician summary report 

(B) Hospital discharge summary 
report; 

(C) Operative report 

(D) Radiotherapy report; 

(E) Oncology consultation or summary 
report; 

(v) One of the following radiological 
studies: 

(A) Esophagram; 

(BJ Barium swallow; 

(C) Upper gastrointestinal (Gl) series; 

(D) Computerized tomography (CT) 
scan: 
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(E) Magnetic resonance imaging 
(MRI); 

(vi) Death certificate, provided that it 
is signed by the claimant's treating 
physician at the time of death. 

(6) Cancer of the stomach. 

(i) Pathology report of tissue biopsy or 
surgical resection; 

(ii) Autopsy report; 

(iii) Endoscopy or gastroscopy report; 

(iv) One of the following medical 
reports: 

(A) Physician summary report; 

(B) Hospital discharge summary 
report; 

(C) Operative report; 

(D) Radiotherapy report; 

(E) Oncology summary report; 

(v) One of the following radiological 
studies: 

(A) Barium swallow; 

(B) Upper gastrointestinal (GI) series; 

(C) Computerized tomography (CT) 
series; 

(D) Magnetic resonance imaging 
(MRI); 

(vi) Death certificate, provided that it 
is signed by the claimant's treating 
physician at the time of death. 

(7) Cancer of the pharynx. 

(i) Pathology report of tissue biopsy or 
surgical resection; 

(ii) Autopsy report; 

(iii) Endoscopy report; 

(iv) One of the following medical 
records: 

(A) Physician summary; 

(B) Hospital discharge summary; 

(C) Report of otolarygology 
examination; 

(D) Radiotherapy summary report; 

(E) Oncology summary report; 

(F) Operative report; 

(v) Report of one of the following 
radiological studies: 

(A) Laryngograms; 

(B) Tomograms soft tissue lateral 
radiographs; 

(C) Computerized tomography (CT) 
scan; 

(D) Magnetic resonance imaging 
(MRI); 

(vi) Death certificate, provided that it 
is signed by the claimant's treating 
physician at the time of death. 

(8) Cancer of the small intestine. 

(i) Pathology report of tissue biopsy; 

(ii) Autopsy report; 

(iii) Endoscopy report, provided the 
examination covered the duodenum and 
parts of the jejunum; 

(iv) Colonoscopy report, providing the 
examination covered the distal ileum; 

(v) One of the following medical 
reports: 

(A) Physician summary report; 

(B) Hospital discharge summary; 

(C) Report of gastroenterology 
examination; 
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(D) Operative report; 

(E) Radiotherapy summary report; 

(F) Oncology summary or consultation 
report; 

(vi) Report of one of the following 
radiologic studies: 

(A) Upper gastrointestinal (GI) series 
with small bowel follow through; 

(B) Angiography; 

(C) Computerized tomography (CT) 
scan; 

(D) Magnetic resonance imaging 
(MRI); 

(vii) Death certificate, provided that it 
is signed by the claimant's treating 
physician at the time of death. 

(9) Cancer of the pancreas. 

(i) Pathology report of tissue biopsy or 
fine needle aspirate; 

(ii) Autopsy report; 

(iii) One of the following medical 
reports: 

(A) Physician summary report; 

(B) Hospital discharge summary 
report; 

(C) Radiotherapy summary report; 

(D) Oncology summary report; 

(iv) Report of one of the following 
radiographic studies: 

(A) Endoscopic retrograde 
cholangiopancreatography (ERCP) 

(B) Upper gastrointestinal (GI) series; 

(C) Arteriography of the pancreas; 

(D) Ultrasonography; 

(E) Computerized tomography (CT) 
scan; 

(F) Magnetic resonance imaging 
(MRI); 

(v) Death certificate, provided that it 
is signed by the claimant's treating 
physician at the time of death. 

(10) Cancer of the bile duct 

(i) Pathology of tissue biopsy or 
surgical resection; 

(11) Autopsy report; 

(iii) One of the following medical 
reports: 

(A) Physician summary report; 

(B) Hospital discharge summary 
report; 

(C) Operative report; 

(D) Gastroenterology consultation 
report; 

(E) Oncology summary or consultation 
report; 

(iv) Report of one of the following 
radiographic studies: 

(A) Ultrasonography; 

(B) Endoscopic retrograde 
cholangiography; 

(C) Percutaneous cholangiography; 

(D) Computerized tomography (CT) 
scan; 

(v) Death certificate, provided that it 
is signed by the claimant's treating 
physician at the time of death. 

(11) Cancer of the gall bladder. 

(i) Pathology report of tissue from 
surgical resection; 


(ii^ Autopsy report; 

(iii) One of the following medical 
reports: 

(A) Physician summary report; 

(B) Hospital discharge summary 
report; 

(C) Operative report; 

(D) Radiotherapy report; 

(E) Oncology summary or report; 

(iv) Death certificate, provided that it 
is signed by the claimant's treating 
physician at the time of death. 

(12) Cancer of the liver. 

(i) Pathology report of tissue biopsy or 
surgical resection; 

(ii) Autopsy report; 

(iii) One of the following medical 
reports: 

(A) Physician summary report; 

(B) Hospital discharge summary 
report; 

(C) Oncology summary report; 

(D) Operative report; 

(E) Gastroenterology report; 

(iv) Death certificate, provided that it 
is signed by the claimant's treating 
physician at the time of death. 

(d) If the claimant or eligible surviving 
beneficiary is claiming eligibility under 
this Subpart for primary cancer of the 
esophagus, stomach, pharynx, pancreas, 
or liver, the claimant or eligible 
surviving beneficiary must submit in 
addition to proof of the disease, all 
medical records listed below from the 
first known hospital or other medical 
facility where the claimant was 
diagnosed as having the disease, for a 
period six (6) months before and six (6) 
months after the date of diagnosis: 

(1) All history and physical 
examination reports; 

(2) All operative reports; 

(3) All pathology reports; 

(4) All physician or hospital discharge 
summaries. 

Subpart D—Uranium Miners 
§ 76.30 Scope of subpart 

The regulations in this subpart define 
the eligibility criteria for compensation 
under section 5 of the Act, and the type 
and extent of evidence that will be 
accepted as proof of the prescribed 
criteria. Section 5 provides for 
compassionate payments as partial 
restitution to individuals who contracted 
lung cancer or one of a limited number 
of non-malignant respiratory diseases as 
a result of exposure to defined minimum 
levels of radiation during employment in 
a uranium mine or uranium mines at any 
time during the period beginning January 
1,1947 and ending December 31,1971. 
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§ 76.31 Definitions. 

(a) Employment In A Uranium Mine 
means physical labor or any other 
mining activities involving the 
extraction of uranium ore or preparation 
of extracted uranium ore, that 
principally occurred below ground 
surface in a uranium mine, for any form 
of compensation. 

(b) Uranium Mine means an 
excavation beneath the surface of the 
ground, regardless of the means of 
access, the primary or a significant 
purpose of which was the extraction of 
uranium ore. 

(c) Working Level Month means 
radiation exposure at the level of one 
working level every work day for a 
month, or an equivalent exposure over a 
greater or lesser amount of time. 

(d) Working Level means the 
concentration of the short half-life 
daughters of radon that will release 
1.3X10* million electron volts of alpha 
energy per liter of air; 

(e) Nomsmoker means an individual 
who never smoked tobacco cigarette 
products or smoked less than the 
amount defined in paragraph (f). below. 

(f) Smoker is defined to mean an 
individual who smokes or smoked an 
average of 5 pack years or more prior to 
his/her employment in a uranium mine, 
or an average of 1 pack year or more of 
tobacco cigarette products 
contemporaneously with uranium 
mining; a pack year is defined In subpart 
C. § 76.21(d). 

(g) Onset or Incidence is defined to 
mean the same as the definition set forth 
in subpart B, § 76.11(e). 

(h) Primary Lung Cancer means any 
physiological condition of die lung or 
any of its tissue that is recognized under 
that name or nomenclature by the 
National Cancer Institute. The term 
includes cancer in situ, 

(i) Nonmolignant respiratory disease 
means any of the following: 

(1) Pulmonary fibrosis, fibrosis of the 
lung, or 

(2) Cor pulmonale related to fibrosis 
of the lung, or 

(3) Moderate or severe silicosis or 
pneumoconiosis, provided that the 
claimant whether an Indian or non- 
Indian. 

(i) Worked in a uranium mine or 
mines located on or within an Indian 
Reservation, and 

(ii) Worked in such a mine or mines 
for a period of time sufficient to meet the 
minimum working level criteria for the 
claimant set forth in § 76.32(c). 

(j) Fibrosis of the Lung or Pulmonary 
Fibrosis means chronic inflammation 
and progressive thickening of the 
pulmonary alveolar walls, leading to 
deficient oxygenation of the blood, with 


steadily progressive dyspnea and 
hypoxemia. 

(k) Cor pulmonale means heart 
disease, including hypertrophy of the 
right ventricle, due to pulmonary 
hypertension secondary to fibrosis of 
the lung. 

(l) Silicosis means a pneumoconiosis 
due to the inhalation of the dust of 
stone, sand, or Hint containing silicon 
dioxide, characterized by the formation 
of generalized nodular fibrotic changes 
in both lungs. 

(m) Pneumoconiosis means a chronic 
lung disease resulting from inhalation 
and deposition in the lung of substantial 
quantities of particulate matter, and the 
tissue reaction to the presence of the 
particulate matter. For the purposes of 
this Act, the claimant’s exposure to the 
particulate matter that lead to the 
disease must have occurred during 
employment in a uranium mine. 

(n) Dyspnea means shortness of 
breath. 

(o) Indian Reservation means territory 
held in trust by the United States for any 
Indian Tribe at any time between 
January 1,1947 and December 31,1971. 

(p) Designated Time Period means 
any time during the period beginning on 
January 1.1947 and ending on December 
31.1971. 

(q) Specified States means the states 
of Arizona, Colorado, New Mexico, 

Utah and Wyoming. 

(r) Readily Available Documentation 
means documents in the possession, 
custody or control of the claimant or an 
immediate family member. 

(s) Certified Reader means a 
physician who has demonstrated 
proficiency in evaluating chest 
roentgenograms (x-rays) for quality and 
for the presence of pneumoconiosis and 
other pulmonary diseases by passing an 
examination and being certified (and 
recertified, as may be appropriate) by 
the Division of Respiratory Disease 
Studies of the National Institute of 
Occupational Safety and Health. A list 
of certified *‘B” readers is available from 
the Radiation Exposure Compensation 
Unit upon request. 

§ 76.32 Criteria for eligibility. 

To establish eligibility for 
compensation under this Subpart, a 
claimant or eligible surviving 
beneficiary must show by a 
preponderance of the evidence that each 
of the following criteria are satisfied: 

(a) The claimant was employed in a 
uranium mine or mines in the states of 
Arizona. Colorado, New Mexico, 
Wyoming or Utah; 

(b) The claimant was so employed at 
some time during the period beginning 


on January 1.1947 and ending on 
December 31,1971; 

(c) The claimant contracted primary 
lung cancer or a nonmalignant 
respiratory disease, and 

(1) If a non-smoker, the claimant was 
exposed during the course of his/her 
employment in a uranium mine to more 
than 200 working level months of 
radiation, or (2) If a smoker, then 

(i) If the Incidence of the cancer or the 
non-malignant respiratory disease 
occurred before the age of 45. the 
claimant was exposed during the course 
of his/her employment in a uranium 
mine to more than 300 working level 
months of radiation; or 

(ii) If the incidence of the cancer or 
the non-malignant respiratory disease 
occurred after the age of 45, the claimant 
was exposed during the course of his/ 
her employment in a uranium mine to 
more than 500 working level months of 
radiation. 

§ 76.33 Proof of employment in a uranium 
mine. 

(a) Claimants or surviving eligible 
beneficiaries who possess readily 
available documentation of proof of 
employment in a uranium mine for any 
length of time during the designated 
time period must submit this 
documentation to the Radiation 
Exposure Compensation Unit with their 
claim. 

(1) To be eligible under this 
paragraph, a claimant must submit 
record(s) as proof of emplojrment in a 
uranium mine that contain the name of 
the company for which the claimant 
worked or the name of the owner or 
operator of the mine where claimant 
worked. 

(1) Where it is not apparent from the 
face of the record or Imown to the 
Radiation Exposure Compensation Unit, 
the available records of the Atomic 
Energy Commission (AEC) will be 
reviewed to determine if the company, 
owner or operator identified in the 
record mined and sold uranium to the 
United States during the time period 
identified in the record. 

(ii) If the Radiation Exposure 
Compensation Unit is not able to verify 
that the company, owner or operator 
identified in the submitted records 
mined and sold uranium to the 
government during this period, the Unit 
will contact the claimant or eligible 
surviving beneficiary and request 
additional records from which these 
facts can be determined. 

(2) Records will be accepted as proof 
of employment only for the period 
shown on the document. 
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(b) Based upon information provided 
by the claimant or eligible surviving 
beneficiary in the claim application, the 
Radiation Exposure Compensation Unit 
will search the sources listed below for 
records containing information that 
tends to prove the claimant was 
employed in a uranium mine during the 
designated time period. 

(1) Records of the AEC, or its 
successor agency, the Department of 
Energy (DoE); 

(2) Records of the Public Health 
Service (PHS), including: 

(I) Records created by or gathered by 
the PHS in the course of any health 
studies conducted of uranium miners 
during or including the period 1947-1971; 

(ii) Census and other employment 
data on uranium miners gathered by the 
PHS during the period 1947-1971; 

(3) Records of regulatory agencies of 
the states of Arizona. Colorado. New 
Mexico. Utah and Wyoming relating to 
uranium mines or uranium miners: 

(4) Records gathered or created in the 
course of federally-supported health- 
related studies of uranium miners in any 
of the specified states. Records 
generated in the course of any such 
health-related study that contain 
information tending to prove that a 
claimant does not meet the eligibility 
criteria for compensation under this 
Subpart will be used as a basis for 
denying compensation only after: 

(i) The claimant or surviving eligible 
beneficiary has been informed of the 
adverse information and the way in 
which it reflects adversely on his/her 
claim for compensation, and 

(ii) The claimant or surviving eligible 
beneficiary is given sufficient 
opportunity to produce evidence to the 
contrary. 

(c) All claimants or surviving eligible 
beneficiaries filing for compensation 
under this Subpart must submit with the 
claim a Release of Personal Information, 
valid in the specified states, that 
authorizes the Radiation Exposure 
Compensation Unit to obtain pertinent 
employment records of any company for 
which the claimant was employed as a 
uranium miner in any one or more of the 
specified states during the designated 
time period. 

(1) If sufficient information exists 
within the records of the company(ies) 
identified by the claimant or eligible 
surviving beneficiary to prove that the 
claimant was employed in a uranium 
mine in one of the specified states 
during the designated time period, the 
claimant or eligible surviving 
beneficiary will be so notified. In this 
instance, the claimant or eligible 
surviving beneficiary need not submit 
any additional proof of employment. 


(2) If the records of the company(ies) 
identified by the claimant or eligible 
surviving beneficiary are insufficient to 
prove that he/she was employed in a 
uranium mine in one of the specified 
states during the designated time period, 
the claimant or eligible surviving 
beneficiary will be notified what 
information, if any. was accepted, and 
what additional information must be 
submitted. 

(3) Records of any company identified 
by the claimant or eligible surviving 
beneficiary that contain information 
tending to prove that claimant does not 
meet the eligibility criteria for 
compensation under this Subpart will be 
used as a basis for denying 
compensation only after. 

(i) The claimant or surviving eligible 
beneficiary has been informed of the 
adverse information and the way in 
which it reflects adversely on his/her 
claim for compensation, and 

(if) The claimant or surviving eligible 
beneficiary is given sufficient 
opportunity to produce evidence to the 
contrary. 

(4) The absence of records in any 
company identified by the claimant or 
eligible surviving beneficiary that tend 
to prove the claimant was employed in a 
uranium mine by that company in one of 
the specified states during the 
designated time period will not be the 
basis for a denial of the claim. 

(d) If the Radiation Exposure 
Compensation Unit is unable to locate 
sufficient records in any of ♦he sources 
listed in paragraphs (b) or (c) to prove 
the claimant was employed in a uranium 
mine in a specified stated during the 
designated time pieriod. the Unit will so 
inform the claimant or eligible surviving 
beneficiary. It is then the obligation of 
the claimant or eligible surviving 
beneficiary to produce sufficient written 
documentation to establish proof of 
employment 

(1) The Unit will inform the claimant 
or eligible surviving beneficiary of any 
information obtained from the sources 
listed in paragraphs (b) and (c) that 
tends to establish their employment in a 
uranium mine during the designated 
time period and in one of the designated 
states. The Unit will also inform the 
claimant or eligible surviving 
beneficiary what additional facts need 
to be proved to establish proof of 
employment. 

(2) Records that will be accepted as 
proof of employment in a uranium mine 
during the designated time period 
include, but are not limited to those 
listed below, provided the record 
contains the name, or other unique 
means of identification of the claimant, 
and the dates of employment. The 


records submitted must, separately or in 
conjunction with each other, contain 
information indicating that the 
claimant's employment occurred 
principally below ground, or such 
information from which this fact can be 
ascertained. 

(i) Records of the Social Security 
Administration; 

(ii) Records of the owner or operator 
of the mine where the claimant was 
employed; 

(iii) Factual findings by any 
governmental judicial body, state 
workers compensation board, or any 
governmental administrative body 
adjudicating the claimant's rights to any 
type of benefits: 

(iv) Medical records containing a 
claimant's statements about 
employment recorded by the examining 
physician in the course of taking a 
history from or conducting a physical of 
the claimant. The history must have 
been taken, or physical conducted, 
during the course of the employment or 
within ten years thereafter. 

§ 76.34 Proof of working level month 
exposure to radiation. 

(a) A claimant's total radiation 
exposure, as measured in working level 
months (WLMs), will be calculated in 
the following manner: 

(1) The average annual exposure level 
in any given mine during the time period 
claimant was employed in that mine, as 
measured in Working Levels (WLs), will 
be calculated by the methodology 
described in paragraph (c); 

(2) The average annual exposure level 
for that mine will be multiplied by the 
time period, measured in months, that 
the claimant was employed in the mine, 
yielding an estimated average exposure 
level for the employment period: 

(a) The estimated average exposure 
level for each mine in which the 
claimant was employed in one of the 
specified stales during the designated 
time period will be added together to 
yield a total estimated average exposure 
level. 

(b) An individual claiming under this 
Subpart need not submit any written 
documentation with the claim to 
establish the level of radiation to which 
the claimant was exposed during his/ 
her employment in any uranium mine in 
one of the specified states during the 
designated time period. Based upon 
information provided in the claim 
application, the Radiation Exposure 
Compensation Unit will search records 
from the sources listed below for 
exposure level information on the mine 
or mines where the claimant was 
employed, or in surrounding 
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geographical areas. The information 
from these sources will be used to 
estimate the average annual radiation 
level in a mine during a particular time 
period using the methodology outlined in 
paragraph (c). 

(1) Records of the AEC, or its 
successor agency, the DoE; 

(2) Records of the PHS, including 
radiation level measurements taken in 
the course of health studies conducted 
of uranium miners during or including 
the period 1947-1971; 

(3) Records of the United States 
Bureau of Mines, and regulatory 
agencies of the states of Arizona, 
Colorado, New Mexico, Utah and 
Wyoming; 

(4) Records of companies engaged in 
uranium mining in any way or more of 
the designated states during the 
designated time period. 

(c) The methodology that will be 
employed for estimating average annual 
radiation levels in a given uranium mine 
is that developed by the National 
Institute of Occupational Health and 
Safety (NIOSH) and National Institute 
of Environmental Health Sciences 
(NIEHS) in connection with the PHS 
study of United States uranium miners. 

A complete description of and 
discussion of the methodology can be 
found in the following two publications: 

(1) F.E. Lundin, Jr.,XK- Wagoner & 

V.E. Archer, Radon Daughter Exposure 
and Respiratory Cancer: Quantitative 
and Temporal Aspects, Joint Monograph 
No. 1, NIOSH/NIESH (1971); 

(2) A Recommended Standard for 
Occupational Exposure to Radon 
Progency in Underground Mining, 
Department of Health and Human 
Services, NIOSH, Pub. No. 88-101 
(October 1987). 

§ 76.35 Proof of lung cancer. 

(a) Written medical documentation is 
required in all cases to prove that the 
claimant contracted primary lung 
cancer. In those cases described below 
in paragraphs (b) and (c), the claimant 
or eligible surviving beneficiary need 
not submit any medical documentation 
of disease at the time the claim is filed. 

In those cases described in paragraph 

(d), below, the claimant or eligible 
surviving beneficiary need only submit 
one or a very limited number of 
designated medical documents to prove 
the claimant contracted lung cancer. In 
all other cases, the claimant or eligible 
surviving beneficiary must submit 
medical documentation of the type 
prescribed in paragraph (e), below. 

(b) Based upon information provided 
in the claim application, the Radiation 
Exposure Compensation Unit will 
search the records of the PHS or the 


NIOSH created or gathered during the 
course of any health studies conducted 
or being conducted by these agencies of 
uranium miners during or including the 
period 1947-1971, to determine if they 
contain proof of the claimant’s medical 
condition. The Radiation Exposure 
Compensation Unit will accept as proof 
of medical condition, without more, the 
verification of the PHS or NIOSH that 
they possess medical records or 
abstracts of medical records of the 
claimant that contain a verified and 
verifiable diagnosis of lung cancer. 

(1) If these agencies do not possess 
medical records or abstracts of medical 
records that contain a verified diagnosis 
of lung cancer, the Radiation Exposure 
Compensation Unit will notify the 
claimant or eligible surviving 
beneficiary, and attempt to determine 
which of the other means of proof of the 
claimant’s medical condition, as 
described in paragraphs (c), (d), or (e), is 
appropriate. 

(2) The absence of appropriate 
records in the PHS or NIOSH to prove 
the claimant had or has lung cancer will 
not be the basis for a denial of any 
claim. 

(c) All individuals seeking 
compensation under this Subpart for 
claimants contracting lung cancer must 
submit with the claim a Release of 
Personal Information, valid in each of 
the specified states and California, 
authorizing the Radiation Exposure 
Compensation Unit to determine if proof 
of the claimant's medical condition is 
contained in any records in the custody, 
possession or control of the sources 
listed below. The Radiation Exposure 
Compensation Unit will accept as proof 
of the claimant's medical condition, 
without more, verification by the 
appropriate authorities in any source 
listed below that they possess medical 
records or abstracts of medical records 
of the claimant that contain a verified 
and verifiable diagnosis of lung cancer. 

(1) The appropriate authorities in the 
State Departments of Health in the 
states of Arizona, California. Colorado, 
Nevada, New Mexico, Utah and 
Wyoming; 

(2) Records gathered or created in the 
course of any federally-supported 
health-related studies of uranium miners 
in any of the specified states; 

(3) If either or both of the sources 
above do not possess medical records or 
abstracts of medical records of the 
claimant that contain verified diagnosis 
of lung cancer, the Radiation Exposure 
Compensation Unit will notify the 
claimant or eligible surviving 
beneficiary that they must submit the 
appropriate medical documentation. 


consistent with the requirements of 
paragraph (d) or (e). as appropriate; 

(4) The absence of appropriate 
records in either or both of these sources 
that prove the claimant had or has lung 
cancer will not be the basis for a denial 
of any claim. 

(d) Proof that the claimant contracted 
primary lung cancer may be made by 
the submission of ONE of the following 
contemporaneous medical records, 
provided that the specified document 
contains an explicit statement of 
diagnosis or such other information or 
data from which a physician with 
expertise in the diagnosis of pulmonary 
diseases or oncology can make a 
diagnosis to a reasonable degree of 
medical certainty. The documents listed 
are in order of priority: a claimant or 
eligible surviving beneficiary must 
submit the document first appearing on 
the list that exists. A claimant or eligible 
surviving beneficiary may submit a 
document of lower priority only if no 
document of higher priority is believed 
to exist or be readily available. 

(1) Pathology report of tissue biopsy, 
including, but not limited to specimens 
obtained by any of the following 
methods: 

(1) Surgical resection; 

(ii) Endoscopic transbronchial biopsy; 

(iii) Bronchial brushings; 

(iv) Pleural fluid cytology; 

(v) Fine needle aspirate; 

(vi) Pleural biopsy; 

(vii) Sputum cytology; 

(2) Autopsy report; 

(3) Bronchoscopy report; 

(4) One of the following summary 
medical reports: 

(i) Physician summary report; 

(ii) Hospital discharge summary 
report; 

(iii) Operative report; 

(iv) Radiation therapy summary 
report; 

(v) Oncology summary or consultation 
report; 

(5) Reports or radiographic studies, 
including: 

(i) X-rays of the chest; 

(ii) Chest tomograms; 

(iii) Computer-assisted tomography 
(CT); 

(iv) Magnetic resonance imaging 
(MRI); 

(6) Death certificate, provided that it 
is signed by the claimant’s treating 
physician at the time of death. 

(e) In the event that proof of the 
claimant's medical condition cannot be 
made by the means prescribed in 
paragraphs (b), (c), and (d), above, proof 
may be made by the submission of other 
medical records that contain, by 
themselves or in conjunction with other 
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written medical records, sufficient 
information or data from which the 
appropriate authorities at the National 
Cancer Institute or NIOSH can make a 
diagnosis to a reasonable degree of 
medical certainty. A statement of 
diagnosis in any medical record or 
document other than those listed in 
paragraph (d). above, that is not 
accompanied by sufficient information 
or data to support the diagnosis will not 
be accepted as proof of medical 
condition. 

§ 76.36 Proof of nor>-fnaiignant respiratofy 
disease. 

(a) Written medical documentation is 
required in all cases to prove that the 
claimant contracted a non*malignant 
respiratory disease. In those cases 
described below in paragraphs (b) and 
(c). the claimant or eligible surviving 
beneficiary need not submit any medical 
documentation of disease at the time the 
claim is filed. In those cases described 
below in paragraph (d). the claimant or 
eligible surviving beneficiary need only 
submit one or a very limited number of 
designated medical documents to prove 
the claimant contracted a non-malignant 
respiratory disease. In all other cases, 
the claimant or eligible surviving 
beneficiary must submit medical 
documentation of the type prescribed 
below in paragraph (e). 

(b) Based upon information provided 
by the claimant in the claim application, 
the Radiation Exposure Compensation 
Unit will search the records of the PUS 
or the NIOSH in accordance with the 
procedures set forth in § 76.35(b) of this 
subpart. 

(c) All individuals seeking 
compensation under this subpart for 
claimants contracting a non-malignant 
respiratory disease must submit with the 
claim a v^id Release of Personal 
Information, authorizing the Radiation 
Exposure Compensation Unit to 
determine if proof of the claimant's 
medical condition is contained in any 
records gathered or created in the 
course of any federally-supported 
health-related studies of uranium miners 
in any of the specified states. The 
Radiation Exposure Compensation Unit 
will accept as proof of the claimant's 
medical condition, without more, 
verification by the appropriate authority 
responsible for the study that they 
possess medical records or abstracts of 
medical records of the claimant that 
contain a verified and verifiable 
diagnosis of a non-malignant respiratory 
disease. 

(1) If the federally-supported health- 
related studies do not possess medical 
records or abstracts of medical records 
of the claimant that contain a verified 


diagnosis of a non-malignant respiratory 
disease, the Radiation Exposure 
Compensation Unit will notify the 
claimant or eligible surviving 
beneficiary that they must submit the 
appropriate medical documentation, 
consistent with the requirements of 
paragraph (d) or (e). as appropriate. 

(2) The absence of appropriate 
records in any study that prove the 
claimant had or has a non-malignant 
respiratory disease will not be the basis 
for a denial of any clainu 

(d) Proof that the claimant contracted 
a non-malignant respiratory disease 
may be made by the submission of ONE 
of the following contemporaneous 
medical records, provided that the 
specified document contains an explicit 
statement of diagnosis or such other 
information or data from which the 
appropriate authorities with the NIOSH 
can make a diagnosis to a reasonable 
degree of medical certainty. For 
purposes of this section, a statement of 
diagnosis in any of the records listed 
below of "restrictive lung disease" will 
be considered equivalent to a diagnosis 
of fibrosis. The document listed for each 
non-malignant respiratory disease are in 
order of priority: A claimant or eligible 
surviving beneficiary must submit the 
document first appearing on the list that 
exists. A claimant or eligible surviving 
beneficiary may submit a document of 
lower priority only if no document or 
higher priority is believed to exist or be 
readily available. 

(1) Pulmonary Fibrosis or Fibrosis of 
the Lung. 

(i) If the claimant is deceased at the 
time the claim is filed: 

(A) Pathology report of tissue biopsy; 

(B) Autopsy report; 

(C) If X-rays are extant and available, 
either 

(1) An interpretative report of the x- 
ray(s) by a certified "B" reader 
classifying the existence of fibrosis of 
category 2/0 or greater according to the 
International Labour Organization 
Union Internationale Contra Cancer/ 
Cincinnati (1971) International 
Classification of Radiographs of the 
Pneumoconioses (ILO-U/C1971). or 
subsequent revisions; or. 

[2) interpretive reports of the x-ray(s) 
by at least two (2) "B" readers 
classifying the existence of fibrosis of 
Category l/O or greater according to the 
ILO-U/C 1971, or subsequent revisions; 

(D) An x-ray report; 

(E) Physician summary report; 

(F) Hospital discharge summary 
report; 

(G) Hospital admitting report; 

(H) Death certificate, provided that it 
is signed by the claimant's treating 
physician at the time of death. 


(ii) If the claimant is alive at the time 
the claim is filed. 

(A) An interpretative report of the x- 
ray(s) by a certified "B" reader 
classifying the existence of fibrosis of 
category 2/0 or greater according to the 
ILO-U/C 1971, or subsequent revisions; 
or, 

(B) Interpretive reports of the x-ray{s) 
by at least two (2) "B" readers 
classifying the existence of fibrosis of 
Category I/O or greater according to the 
ILO-U/C 1971, or subsequent revisions. 

(2) Cor Pulmonale. 

(i) Report of a physical examination; 

(ii) Report of roentgenogram of the 
chest (X-ray); 

(iii) Electrocardiogram; 

(iv) Physician summary report; 

(v) Hospital discharge report; 

(vi) Cardiology summary or 
consultation report; 

(vii) Right heart catheterization report; 

(viii) Autopsy report; 

(ix) Death certificate, provided that it 
is signed by the claimant's treating 
physician at the time of death. 

(3) Moderate or Severe Silicosis. 

Proof of moderate or severe silicosis 

or pneumoconiosis must be made in 
accordance with the provision of 
paragraph (e), below. 

(e) To establish eligibility for 
compensation for silicosis or 
pneumoconiosis, a claimant or eligible 
surviving beneficiary must establish that 
the disease is of at least a moderate or 
severe extent at the time the claim is 
filed, and that the claimant was 
employed in a uranium mine on an 
Indian Reservation in one of the 
sp>€cified slates. 

(1) To establish moderate or severe 
silicosis or pneumoconiosis, a claimant 
or surviving eligible beneficiary must 
submit the same documentation as is 
prescribed in paragraph (d)(1) for proof 
of pulmonary fibrosis, with the following 
exceptions: 

(i) For purposes of this paragraph, any 
medical record prescribed in paragraph 
(d) must contain an explicit statement of 
diagnosis or such other information or 
data from which a physician with 
expertise in the diagnosis of pulmonary 
diseases can make a diagnosis of 
moderate or severe silicosis or 
pneumoconiosis; 

(ii) In addition to the documentation 
required under paragraph (d)(l)(i)(C)(2l 
or (d)(l)(ii). the claimant or eligible 
surviving beneficiary must submit the 
results of a spirometry test or diffusing 
test revealing pulmonary impairment of 
at least 20 percent, as measured against 
a normal derived from a working 
population. 
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(2) Proof of employment in a uranium 
mine on an Indian Reservation must be 
made in accordance with the provisions 
of § 76.33. A claimant or eligible 
surviving beneficiary must establish that 
the claimant was employed in a uranium 
mine on an Indian reservation for a 
sufficient period of time to meet the 
exposure criteria set forth in § 76.32(c). 

Subpart E—Eligibility Criteria for 
Claims by Onsite Participants 

§ 76.40 Scope of subpart 

The regulations in this Subpart 
describe the criteria for eligibility for 
compensation under section 4(a)(2)(C) of 
the Act, and define the type and extent 
of evidence that will be accepted as 
proof of the prescribed criteria. Section 
4(a)(2)(C) of the Act provides for 
compassionate payments as partial 
restitution to individuals who contracted 
one of a series of specified diseases, 
presumably as a result of exposure to 
fallout arising from his/her participation 
onsite in the atmospheric detonation of 
a nuclear device. 

§ 76.41 Definitions. 

(a) The definitions listed in § 76.11(b) 
through (f) are hereby incorporated by 
reference and are intended to apply to 
the same terms as used in this Subpart. 

(b) Onsite means physical presence 
within the official boundaries of any of 
the following locations: 

(1) The Nevada Test Site, Nevada; 

(2) The Pacific Proving Grounds; 

(3) The Alamogordo Bombing Range, 
New Mexico; 

(4) Any designated test staging area; 

(5) Any designated location within a 
Naval Shipyard, Air Force Base, or other 
official government installation where 
ships, aircraft or other equipment used 
in an atmospheric nuclear detonation 
were decontaminated. 

(c) Participant means any employee of 
an appropriate government agency, 
employee of a contractor of an 
appropriate government agency, or 
civilian member of an official program 
within an appropriate government 
agency, who had official duties onsite 
directly related to the conduct of an 
atmospheric nuclear detonation by the 
United States. 

(d) Appropriate Government Agency 
means the Department of Defense 
(DoD), or any of its components, 
services, agencies or offices, and 
specifically includes the Federal Civil 
Defense Administration and the Office 
of Civil and Defense Mobilization; and 
the Manhattan Engineering District, its 
successor agency, the Atomic Energy 
Commission (AEC), and its successor, 
the Department of Energy (DoE), and 


any of their components, agencies or 
offices. 

(e) Atmospheric Nuclear Test means 
the intentional detonation of a nuclear 
device where the release of radioactivity 
to the atmosphere was anticipated and 
was a factor in test planning. A list of all 
atmospheric nuclear tests conducted by 
the United States at the Nevada Test 
Site or the Pacific Proving Grounds may 
be found in appendix A. 

(f) Period of Atmospheric Nuclear 
Testing means the officially-designated 
operational period associated with each 
test operation listed below, plus an 
additional six (6) month period: 

(1) For Operation Trinity, the period 
July 16,1945 through August 6,1945; 

(2) For Operation Crossroads, the 
period July 1.1948 through August 31. 
1946; 

(3) For Operation Sandstone, the 
period April 15.1948 through May 20. 
1948; 

(4) For Operation Ranger, the period 
January 27,1951 through February 6, 
1951; 

(5) For Operation Greenhouse, the 
period April 8.1951 through June 20. 

1951; 

(6) For Operation Buster-Jangle, the 
period October 22,1951 through 
December 20,1951; 

(7) For Operation Tumbler-Snapper, 
the period April 1,1952. through June 20, 
1952; 

(8) For Operation Ivy. the period of 
November 1,1952 through December 31. 
1952; 

(9) For Operation Upshot-Knothole, 
the period March 17,1953 through June 
20.1953; 

(10) For Operation Castle, the period 
March 1.1954 through May 31,1954; 

(11) For Operation Teapot, the period 
February 18,1955 through June 10.1955; 

(12) For Operation Wigwam, the 
period May 14,1955 through May 15, 
1955; 

(13) For Operation Redwing, the 
period May 5,1956 through August 6, 
1956; 

(14) For Operation Plumbbob, the 
period May 28,1957 through October 22. 
1957; 

(15) For Operation Hardtack I. the 
period April 28,1958 through October 31. 
1958; 

(16) For Operation Argus, the period 
August 27.1958 through September 10, 
1958; 

(17) For Operation Hardtrack II, the 
period September 19,1958 through 
October 31.1958; 

(18) For Operation Dominic I. the 
period April 25.1962 through December 
31.1962; 


(19) For Operation Dominic II/ 
Plowshare, the period July 6,1962 
through August 15,1962. 

(g) Readily Available Documentation 
means the same as the definition set 
forth in subpart D, § 76.31(r), 

§ 76.42 Eligibility criteria. 

To establish eligibility for 
compensation under this Subpart, a 
claimant or eligible surviving 
beneficiary must show, by a 
preponderance of the evidence, that 
each of the following criteria are 
satisfied: 

(a) The claimant was present onsite 
during the time period of an atmospheric 
lest of a nuclear device; 

(b) The claimant was a participant in 
the test of a nuclear device; 

(c) The claimant contracted one (or 
more) of the specified compensable 
diseases listed in subpart C, § 76.22(b). 

§ 76.43 Proof of participation onsite 
during a period of atmospheric nuclear 
testing. 

(a) Claimants from department of 
defense components. 

(1) A claimant or eligible surviving 
beneficiary who alleges that the 
claimant was present onsite during the 
period of an atmospheric test as an 
employee of the DoD, or any of its 
components, services, agencies or 
offices, must submit the following 
information with the claim: 

(1) Claimant's name. 

(ii) Claimant’s military serial number 
(if known); 

(iii) Claimant’s social security number; 

(ivJ^The name or number of the 

claimant’s military organization or unit 
assignment at the time of their 
participation onsite; 

(v) The dates of the claimant's 
assignment onsite; 

(vi) As full and complete a description 
as possible of the claimant’s official 
duties, responsibilities and activities 
while an onsite participant. 

(2) A claimant or eligible surviving 
beneficiary under this section need not 
submit any additional documentation of 
presence onsite during an atmospheric 
nuclear test at the time the claim is filed. 
A claimant or eligible surviving 
beneficiary who has readily available 
documentation that tends to prove the 
claimant was an onsite participant is 
encouraged to submit this 
documentation to the Radiation 
Exposure Compensation Unit with the 
claim. 

(3) Upon receipt of a claim under this 
Subpart that contains the information 
set forth in paragraph (a)(1), the 
Radiation Exposure Compensation Unit 
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will forward the information to the 
Defense Nuclear Agency (DNA) of the 
DoD. The DNA will conduct a 
reasonable search of records within 
their custody or control that are material 
to the question of the claimant's 
physical presence onsite and 
participation in an atmospheric nuclear 
test. 

(i) The Radiation Exposure 
Compensation Unit shall, in all cases, 
have the right to finally determine 
whether the claimant meets the criteria 
for compensation under this Subpart. 

(ii) Official verification by the DNA 
that official government records exist 
that prove the claimant satisfies any or 
all the criteria for compensation as an 
onsite participant will be accepted by 
the Radiation Exposure Compensation 
Unit as proof of eligibility under this 
Subpart. 

(iii) The failure of the DNA to verify 
that the claimant meets any or all of the 
prescribed criteria for compensation as 
an onsite participant will not be 
considered a denial of the claim. The 
Radiation Exposure Compensation Unit 
will inform the claimant or eligible 
surviving beneficiary what probative 
information has been located by the 
DNA, and w'hat additional proof is 
required to establish eligibility. 

(b) Claimants from AEC and DoE 
components or contractors. 

(1 j A claimant or eligible surviving 
beneficiary who alleges that the 
claimant was present onsite during an 
atmospheric nuclear test as an employee 
of the Manhattan Engineering District. 
AEC, the DoE, or any of their 
components, agencies or offices, or as 
an employee of a contractor of the AEC, 
or DoE, must submit the following 
information at the time the claim is filed: 

(1) Claimant’s name; 

(ii) Claimant’s social security number; 

(iii) The name or other identifying 
information associated with the 
claimant’s organization, unit, 
assignment or employer at the time of 
their participation onsite; 

(iv) The dates of the claimant’s 
assignment onsite; 

(v) As full and complete a description 
as possible of the claimant’s official 
duties, responsibilities and activities 
while an onsite participant. 

(2) A claimant or eligible surviving 
beneficiary under this section need not 
submit any additional documentation of 
presence onsite during an atmospheric 
nuclear test at the time the claim is filed. 
A claimant or eligible surviving 
beneficiary who has readily available 
documentation that tends to prove the 
claimant was an onsite participant is 
encouraged to submit this 
documentation to the Radiation 


Exposure Compensation Unit with the 
claim. 

(3) Upon receipt of a claim under this 
Subpart that contains the information 
set forth in paragraph (b)(1). the 
Radiation Exposure Compensation Unit 
will forward the information to the 
Department of Energy’s Nevada 
Operations Office (DOE/NvO). DoE/ 
NvO will conduct a reasonable search 
of records within their custody or 
control that are material to the question 
of the claimant’s physical presence 
onsite and participation in an 
atmospheric nuclear test. The 
regulations set forth in § 76.43(a)(3)(i)- 
(iii) of this Subpart will apply as well to 
this paragraph. 

(c) Presumption of participation. 

A claimant will be presumed to have 
had official duties related to the conduct 
of an atmospheric nuclear test if it is 
documented that during the period of an 
atmospheric nuclear test: 

(1) The individual was located in any 
area onsite defined as an exclusion zone 
by the appropriate authorities, as a 
result of official assignment; 

((2) The individual was located onsite 
and involved in the decontamination of 
any equipment or materiel used during 
the atmospheric nuclear test; 

(3) The individual was assigned to 
official military duties in connection 
with ships, aircraft or other equipment 
used in direct support of an atmospheric 
nuclear test; 

(4) The individual was assigned to 
and served as a member of the garrison 
or maintenance forces on the atoll of 
Eniwetok during any of the following 
periods; 

(i) June 21 through July 1,1952; 

(ii) August 7,1956 through August 7, 
1957; or 

(iii) November 1.1958 through April 
30.1959. 

(5) The individual was assigned to 
any area onsite that was determined by 
the appropriate authorities to have been 
subject to fallout from an atmospheric 
nuclear test. 

§ 76.44 Proof of medical condition. 

Proof of medical condition under this 
subpart will be made in the same 
manner, and according to the same 
procedures and limitations, as are set 
forward in the provisions of subpart C, 

§ 76.26. 

Subpart F—Procedures 

§ 76.50 Attorney general's delegation of 
authority. 

(a) An Assistant Director within the 
Constitutional and Specialized Tort 
Staff, Torts Branch. Civil Division, shall 
be assigned to manage the Radiation 


Exposure Compensation Program and 
issue a Decision on each claim filed 
under the Act, and otherwise act on 
behalf of the Attorney General in all 
other matters relating to the 
administration of the Program. 

(b) The Assistant Attorney General, 
Civil Division, or the official designated 
by him to act on his behalf (the Appeals 
Officer), shall act on appeals from the 
Assistant Director's Decisions. 

§ 76.51 Filing of claims. 

(a) All claims for compensation under 
the Act must be in writing and 
submitted on a standard form 
designated by the Assistant Director for 
the filing of compensation claims. 

Except as specifically provided in these 
regulations, the claimant or eligible 
surviving beneficiary must furnish the 
written medical documentation required 
by these regulations with his/her 
standard form. Except as specifically 
provided in these regulations, the 
claimant or eligible surviving 
beneficiary must also provide with the 
standard form reliable records 
establishing his/her exposure to 
radiation in accordance with these 
regulations. The standard form must be 
completed, signed under oath by a 
person eligible to file a claim under the 
Act, and mailed with supporting 
documentation to the following address: 
Assistant Director, Radiation Exposure 
Compensation Program, U.S. 

Department of Justice, P.O. Box 146, Ben 
Franklin Station, Washington. DC 
20044-0146. 

Copies of the standard form, as well 
as the regulations, guidelines and other 
information may be obtained by 
requesting the document or publications 
from the Assistant Director at the 
address indicated above. 

(b) A claim shall be deemed to have 
been filed on the date the standard form 
and supporting documentation is 
actually received in the office of the 
Assistant Director. The date of receipt 
shall be recorded by a stamp on the face 
of the standard form. The Assistant 
Director shall promptly acknowledge 
receipt of the claim r.'ith a postcard 
identifying the number assigned to the 
claim, the date the claim was received, 
and the date by which the Assistant 
Director must act on the claim. 

(c) The following persons are eligible 
to file claims for compensation under 
the Act: 

(1) A person claiming an injury 
specified in the Act. or if such person is 
deceased, one or more of the following 
persons in the order set forth below: 

(2) The wife or nusband of the 
decedent, provided such husband or 
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wife was married to the decedent for at 
least one year immediately before the 
date of the decedent*s death; 

(3) If there is no surviving spouse, a 
natural, adopted, or step child of the 
decedent, provided such step child lived 
with the decedent in a regular parent- 
child relationship: 

(4) If there is no surviving spouse or 
child, a parent of the decedent; 

(5) If there is no surviving spouse, 
child or parent, a grandchild of the 
decedent; or 

(6) if there is no 8ur\ iving spouse, 
child, parent or grandchild, a 
grandparent of the decedent 

(d) A spouse of a deceased eligible 
person must establish his/her eligibility 
to file a claim by furnishing the death 
certificate of the deceased eligible 
person and one of the following: 

(1) The public record of marriage; 

(2) If a member of an Indian tribe, a 
signed release of private information 
which will be used to obtain a statement 
of verification of the marriage as 
reflected in the tribal records obtained 
directly by the Assistant Director from 
the tribal records custodian: 

(3) The religious record of marriage; 

(4) A judicial or other governmental 
determination that a valid marriage 
existed, such as the final opinion or 
order of a probate court or a 
determination of the Social Security 
Administration that the claimant is the 
spouse of the decedent; or 

(5) The original certificate of marriage. 

(e) A child of a deceased eligible 
person must establish his/her eligibility 
to file a claim by furnishing the death 
certificate of the deceased eligible 
person, a death certificate or divorce 
decree of the spouse of the deceased 
eligible person, an affidavit stating 
either that the deceased eligible person 
had no other children or setting forth the 
names of ail natural, adopted and step 
children of the deceased eligible person 
together with the dates and places of 
death of each child or the current 
address of each child, and one of the 
following: 

(1) A birth certificate showing that the 
deceased eligible person was the child’s 
parent; 

(2) If a member of an Indian tribe, a 
signed release of private information 
which will be used to obtain a statement 
of verification of the child-parent 
relationship as refiected in the tribal 
records obtained directly by the 
Assistant Director from the tribal 
records custodian; 

(3) A judicial decree identifying the 
deceased person as the child’s parent 
and ordering the deceased eligible 
person to contribute to the child’s 
support; 


(4) The judicial decree of adoption; 

(5) In the case of a step child, 
evidence of birth to the spouse of the 
deceased eligible person as outlined 
above, and records which reflect that 
the step child lived with the deceased 
eligible person in a regular parent-child 
relationship. 

(f) A parent of a deceased eligible 
person must establish his/her eligibility 
to file a claim by furnishing the death 
certificate of the deceased eligible 
person, a death certificate or divorce 
decree of the spouse of the deceased 
eligible person, the death certificate of 
each natural, adopted or stepchild of the 
deceased eligible person, the death 
certificate or current name and address 
of the other natural or adoptive parents 
of the deceased eligible person, an 
affidavit stating that the deceased 
eligible person has no living spouse, no 
living natural, adopted or stepchildren, 
and no other living natural or adoptive 
parents (or setting forth the names of all 
natural or adoptive parents of the 
deceased eligible person together with 
the dates and places of death of each 
other parent or the current address of 
each other parent), and one of the first 
four types of records noted in the 
preceding paragraph. 

(g) A grandchild of a deceased eligible 
person must establish his/her eligibility 
to file a claim by furnishing the death 
certificate of the deceased eligible 
person, a death certificate or ^vorce 
decree of the spouse of the deceased 
eligible person, the death certificate of 
each natural, adopted or stepchild of the 
deceased eligible person, the death 
certificate of each natural or adoptive 
parent of the deceased eligible person, 
the death certificate of each natural or 
adopted grandchild of the deceased 
eligible person, an affidavit stating 
either that the deceased eligible person 
has no living spouse, no living natural or 
adopted children, and no other living 
natural or adopted grandchildren (or 
setting forth the names of all natural or 
adopted grandchildren of the deceased 
eligible person together with the dates 
and places of death of each grandchild 
or the current address of each 
grandchild], and one of the following: 

(1) Birth certificates showing that the 
deceased eligible person was the 
grandparent of the claimant; 

(2) If a member of an Indian tribe, a 
signed release of private information 
which will be used to obtain a statement 
of verification of the grandparent- 
grandchild relationship as refiected in 
the tribal records obtained directly by 
the Assistant Director from the tribal 
records custodian; or 

(3) A combination of judicial records 
and birth certificates showing that the 


deceased eligible person was the natural 
or adoptive grandparent of the claimant. 

(h) A grandparent of a deceased 
eligible person must establish his/her 
eligibility to file a claim by furnishing 
the death certificate of the deceased 
eligible person, a death certificate or 
divorce decree of the spouse of the 
deceased eligible person, the death 
certificate of each natural, adoptive, or 
stepchild, natural or adoptive parent 
and grandchild of the deceased eligible 
person, an affidavit stating that the 
deceased eligible person had no spouse, 
no natural adopted or stepchildren or 
natural or adopted grandchildren, and 
no other living natural or adoptive 
grandparents (or setting forth the names 
of all natural or adoptive grandparents 
of the deceased eligible person together 
with the dates and places of death of 
each other grandparent or the current 
address of each other grandparent), and 
one of the three types of records noted 
in the preceding paragraph. 

(i) A claim that was filed and denied 
may be filed again in those cases where 
the claimant obtains written medical 
documentation establishing an injury 
specified in the Act, or documentation 
establishing his exposure to radiation 
through residency, onsite participation, 
or uranium mining, that was not 
available to the claimant or eligible 
surviving beneficiary when he/she 
initially filed a claim for compensation. 
However, a claimant or eligible 
surviving beneficiary may not file a 
claim more than three times. 

§ 76.52 Review and resolution of claims. 

(a) The Assistant Director shall issue 
a written Decision on each claim within 
twelve months from the date the claim 
was received. 

(b) In reviewing each claim, the 
Assistant Director shall examine the 
medical documentation submitted in 
support of the claim and determine 
whether it meets the requirements 
established by the Act and the 
regulations. If the Assistant Director 
determines that the documentation does 
not meet the requirements of the Act 
and the regulations, he shall so advise 
the claimant (or eligible surviving 
beneficiary) in writing setting forth the 
reasons for his determination and 
provide the claimant (or eligible 
surviving beneficiary) thirty days, or 
such greater period as he permits, to 
furnish additional medical 
documentation which meets the 
requirements of the Act and the 
regulations. If the claimant or eligible 
surviving beneficiary fails to provide the 
necessary documentation within thirty 
days, or the greater period approved by 
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the Assistant Director, then the 
Assistant Director shall issue a Decision 
denying the claim without further 
review. 

(c] If the written medical 
documentation meets the requirements 
of the Act and the regulations, the 
Assistant Director shall also examine 
the records filed in support of the claim 
to establish exposure and determine 
whether such records meet the 
requirements established by the statute 
and the regulations. If the Assistant 
Director determines that the records do 
not meet the requirements of the Act 
and the regulations, he shall so advise 
the claimant or eligible surviving 
beneficiary in writing setting forth the 
reasons for his determination and 

* provide the claimant or eligible 
surviving beneficiary thirty days, or 
such greater period as he permits, to 
furnish additional records which meet 
the requirements of the Act and the 
regulations. If the claimant or eligible 
surviving beneficiary fails to provide the 
necessary records within thirty days, or 
the greater period approved by the 
Assistant Director, then the Assistant 
Director shall issue a Decision den 3 ring 
the claim without further review. 

(d) When the Assistant Director 
determines that the medical 
documentation and exposure 
documentation submitted by the 
claimant (or eligible surviving 
beneficiary) meets the requirements of 
the Act and these regulations, then the 
Assistant Director shall issue a Decision 
entitling the claimant (or eligible 
surviving beneficiary) to compensation. 
Any Decision denying a claim shall also 
indicate that the Decision of the 
Assistant Director may be appealed in 
writing within thirty days from the date 
of the Decision, or such greater period 
as may be permitted by the Assistant 
Director, and identify the address to 
which the written appeal should be sent. 
§ 76.53 Appeal procedures. 

(a) An appeal must be in writing and 
submitted within thirty days of the date 
of the Decision, or such greater period 
as may be approved by the Assistant 
Director, from the date of the Decision 
to the following address: Appeals 
Officer, Radiation Exposure 
Compensation Program, U.S. 

Department of Justice, P.O. Box 146, Ben 
Franklin Station, Washington, DC 
20044-0146. 

(b) The claimant or eligible surviving 
beneficiary may not submit new 
documentation or records to the 
Appeals Officer that were not provided 
to the Assistant Director before he or 
she issued his Decision. 


(c) If the appeal is not submitted 
within the thirty day period, or the 
greater period allowed by the Assistant 
Director, the Appeals Officer shall deny 
the appeal If the appeal is submitted 
within the required period, the Assistant 
Director shall forward the appeal the 
claim, the Decision, and all other 
associated papers to the Appeals Officer 
for action. 

(d) The Appeals Officer shall review 
the appeal and information provided by 
the Assistant Director. After such 
review, the Appeals Officer shall issue a 
Memorandum which shall either affirm 
or reverse the Assistant Director’s 
Decision, or remand the claim to the 
Assistant Director for further action, and 
shall include a statement of the reasons 
for such reversal affirmance, or remand. 
The Memorandum and all papers 
relating to the claim shall be returned to 
the Assistant Director who shall 
promptly inform the claimant or eligible 
surviving beneficiary of the action of the 
Appeals Officer. 

§ 76.54 Attorneys. 

(a) A claimant (or eligible surviving 
beneficiary) need not be represented by 
an attorney to file a claim under the Act 
or receive payment under the Program. 
To the extent permitted by the resources 
available to administer the Program, the 
^Assistant Director shall provide 
assistance to all persons who file claims 
for compensation under the Act. 
Claimants and surviving eligible 
beneficiaries are encouraged to seek 
assistance from the Assistant Director 
when filing a claim. 

(b) If the claimant (or eligible 
surviving beneficiary) desires to be 
represented, then an attorney shall file 
with the Assistant Director a written 
declaration that he/she is currently 
qualified as provided by the Agency 
I^actice Act, 5 U.S.C. section 500, and is 
authorized to represent the particular 
person in whose behalf he/she acts. 

(c) The total compensation payable to 
the attorney may not exceed ten percent 
of the payment to the claimant or the 
eligible surviving beneficiary. 

§ 76.55 Procedures for payment of claims. 

(a) After a claim which involves a 
deceased claimant is approved by the 
Assistant Director the Assistant Director 
shall take all necessary and appropriate 
steps to verify the existence of all living 
survivors who are entitled by the Act to 
receive the payment the deceased 
eligible person would have received. 

Tlie Assistant Director may conduct any 
investigation, require any eligible 
surviving beneficiary to provide or 


execute any affidavit, record, or 
document, or authorize the release of 
any information as the Assistant 
Director deems necessary to ensure that 
the compensation payment is made to 
the correct person(s). If the eligible 
surviving beneficiary fails or refuses to 
execute an affidavit or release of 
information, or provide a record or 
document requested, or fails to provide 
access to information, such failure or 
refusal may be deemed to be a rejection 
of the payment, unless no eligible 
surviving beneficiary of the claimant has 
nor can obtain the legal authority to 
provide, release, or authorize access to 
the required information, records, or 
documents. 

(b) When the Assistant Director has 
identified the individual(s) who are 
entitled to the compensation payment, 
he shall notify such personjs) and 
require the person(s] to sign an 
Acceptance of Payment Form. Such 
signed form shall be signed and returned 
within thirty days or such greater period 
as may be allowed by the Assistant 
Director. Failure to return the signed 
form within the required time period 
may be deemed to be a rejection of the 
payment. Signing and returning the form 
within the required period shall be 
deemed to be acceptance of the 
payment, unless the individual who has 
signed the form dies prior to receiving 
the pa 3 mient, in which case the person 
who possesses the payment shall return 
it to the Assistant Director for 
redetermination of the correct 
disbursement of the payment. 

(c) Prior to authorizing payment, the 
Assistant Director shall require the 
claimant or eligible surviving 
beneficiary to execute and provide an 
affidavit acknowledging that no prior 
awards or settlements have been 
received and that no payment has been 
made by the federal government on 
account of illness for which the claim 
was submitted. If any such award, 
settlement, or payment was made, the 
Assistant Director shall calculate the 
actuarial present value of the award, 
settlement or payment and subtract that 
calculated amount from the payment to 
be made under the Act 

(d) Upon receipt of the Acceptance of 
Payment Form, the Assistant Director 
and the Director or Deputy Director of 
the Constitutional and Specialized Tort 
Staff, Torts Branch, Civil Division, shall 
give authorization to the Secretary of 
the Treasury for payments out of the 
funds appropriated for this purpose. 
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Appendix to Part 76—Regulations 
Implementing the Radiation Exposure 
Compensation Act 


Announced United States Nuclear 
Tests—By Date 


Event name 

Date 

(GCT) 

Location 

Trinity... 

07/16/45 

Alamogordo. 

First test of a nuclear 
weapon 



World War II 

08/05/45 

Japan. 

First combat use— 

Hiroshima 



World War II. 

08/09/45 

Japan. 

Second combat 
use—Nagasaki 
Operation Crossroads: 


Able . 

06/30/46 

Bikini. 

Baker ... 

07/24/46 

Bikini. 

Operation Sandstone: 



X-ray..,. 

04/14/48 

Enewetak. 

Yoke . 

04/30/48 

Enewetak. 

Zebra . 

05/14/48 

Enewetak. 

Operation Ranger 



Able... 

01/27/51 

NTS. 

Baker . 

01/28/51 

NTS. 

Easy ..... 

02/01/51 

NTS. 

Baker-2 ... 

02/02/51 

NTS. 

Fox ...... 

02/06/51 

NTS. 

Operation Greenhouse: 



Dog ... 

04/07/51 

Enewetak. 

Easy ..... 

04/20/51 

Enewetak. 

George... .. 

05/08/51 

Enewetak. 

Item .. 

05/24/51 

Enewetak. 

First test of the 
boosting prirKipie 
Operation Buster 



Able .. 

10/22/51 

NTS. 

Radioactivity not 
detected off site 



Baker .. 

10/28/51 

NTS. 

Charlie..... 

10/20/51 

NTS. 

Dog .. 

11/01/51 

NTS. 

Easy ..... 

11/05/51 

NTS. 

Operation Jangle: 



Sugar. 

11/19/51 

NTS. 

Uncle. 

11/29/51 

NTS. 

Operation tumbler- 
Snapper: 



Able... . 

04/01/52 

NTS. 

Baker ... 

04/15/52 

NTS. 

Charlie. 

04/22/52 

NTS. 

Dog .. 

05/01/52 

NTS. 

Easy .... 

05/07/52 

NTS. 

Fox. 

05/25/52 

NTS. 

George . 

06/01/52 

NTS. 

How ... 

06/05/52 

NTS. 

Operation Ivy. 



Mike.. 

10/31/52 

Enewetak. 

Experimental 

thermonuclear 

device 



King. 

11/15/52 

Enewetak. 

Operation Upshot- 
Knothole: 



Annie _____ 

03/17/53 

NTS. 

Nancy. 

03/24/53 

NTS. 

Ruth.. 

03/31/53 

NTS. 

Dixie ...... 

04/06/53 

NTS. 

Ray . 

04/11/53 

NTS. 

Badger . 

04/18/53 

NTS. 

Simon... 

04/25/53 

NTS. 

Encore... 

05/08/53 

NTS. 

Harry... 

05/19/53 

NTS. 

Grable.. 

05/25/53 

NTS. 

Fired fron 280mm 
gun 



Climax. 

06/04/53 

NTS. 

Operation Castle: 



Bravo ____ 

02/28/54 

Bikini. 


Announced United States Nuclear 
Tests—By Date— Continued 


Event name 

Date 

(GCT) 

Location 

Experimental 

thermonuclear 

device 



Romeo ... 

03/26/54 

Bikini. 

Koon _ 

04/06/54 

Bikini. 

Union___ 

04/25/54 

Bikini. 

Yankee .. 

05/04/54 

Bikini. 

Nectar ... 

05/13/54 

Enewetak. 

Operation Teapot: 



Wasp .. 

02/18/55 

NTS. 

Moth . 

02/22/55 

NTS. 

Tesla ... 

03/01/55 

NTS. 

Turk ___ 

03/07/55 

NTS. 

Hornet ... 

03/12/55 

NTS. 

Bee . 

03/22/55 

NTS. 

Ess ... 

03/23/55 

NTS. 

Apple-1. 

03/29/55 

NTS. 

Wasp Prime..... . 

03/29/55 

NTS. 

Ha ..... 

04/06/55 

NTS. 

Post... 

04/09/55 

NTS. 

Met ... 

04/15/55 

NTS. 

Apple-2 . 

05/15/55 

NTS. 

Zucchini —.. 

05/15/55 

NTS. 

Operation Wigwam: 



Wigwam . 

05/14/55 

Pacific. 

North 29 degrees. 
West 126 
degrees 

Project 56: 



Project 56 #1 . 

11/01/55 

NTS. 

Project 56 #2 ... 

11/03/55 

NTS. 

Pu dispersal 



Project 56 #3 . 

11/05/55 

NTS. 

Pu dispersal 



Project 56 #4. 

01/18/56 

NTS. 

Pu dispersal 
Operation Redwing: 



Lacrosse .. 

05/04/56 

Enewetak. 

Cherokee. 

05/20/56 

Bikini 

First airdrop by 



U.S. of a 

. 


thermomjclear 

weapon 



Zuni. 

05/27/56 

Bikini. 

Yuma.. 

05/27/56 

Enewetak. 

Die. 

05/30/56 

Enewetak. 

Seminole... 

06/06/56 

Enewetak. 

Flathead.. 

06/11/56 

Bikini. 

Blackfoot. 

06/11/56 

Enewetak. 

Kickapoo .... 

06/13/56 

Enewetak. 

Osage...... . 

06/16/56 

Enewetak. 

Inca ... 

06/21/56 

Er)ewetak. 

Dakota. 

06/25/56 

Bikini. 

Mohawk . 

07/02/56 

Enewetak. 

Apache. 

07/08/56 

Enewetak. 

Navajo . 

07/10/56 

Bikini. 

Tewa . 

07/20/56 

Bikini. 

Huron. 

07/21/56 

Enewetak. 

Project 57: 



Project 57 01 . 

04/24/57 

Bombing 

range. 

Pu dispersal 
Operation Pfumbbob: 



Boltzmann ... 

05/28/57 

NTS. 

Franklin.. 

06/02/57 

NTS. 

Lassen . 

06/05/57 

NTS. 

Radioactivity not 
detected off site 



Wilson____ 

06/18/57 

NTS. 

Priadlla.. 

06/24/57 

NTS. 

Coulomb-A. 

07/01/57 

NTS. 

Radioactivity not 
detected off site 



Hood.. 

07/05/57 

NTS. 

Diablo.... 

07/15/57 

NTS. 

John.. 

07/19/57 

NTS. 


Announced United States Nuclear 
Tests—By Date— Continued 


Event name 

Date 

(GCT) 

Location 

Air-to-air missile 



Kepler. 

07/24/57 

NTS. 

Owens .. 

07/25/57 

NTS. 

Stokes. 

08/07/57 

NTS. 

Shasta.... .... 

08/18/57 

NTS. 

Doppler. 

08/23/57 

NTS. 

Franklin Prime..... . 

08/30/57 

NTS. 

Smoky. 

08/31/57 

NTS. 

Galileo ... 

09/02/57 

NTS. 

Wheeler _ 

09/06/57 

NTS. 

Coulomb-B... 

09/06/57 

NTS. 

Laplace —.. 

09/08/57 

NTS. 

Fizeau ..... 

09/14/57 

NTS. 

Newton .. 

09/16/57 

NTS. 

Whitney ... 

09/23/57 

NTS. 

Charleston ... 

09/28/57 

NTS. 

Morgan ... 

10/07/57 

NTS. 

Project 58: 



Coulomb-C.. 

12/09/57 

NTS. 

Operation Hardtack 1: 




Three DOD high*altitude tests in the Pacific during 
Hardtack I were conducted as Operation 
Newsreel. 

Yucca . I 04/28/58 I Pacific. 

North 12 degrees 37 min.. East 163 degrees 01 
n. DOD Event—Operation Newsreel 


Cactus 

Fir . 

Butternut . 

Koa ... 

Wahoo . 

Holly . 

Nutmeg . 

Yellowwood ... 

Magr>olia .. 

Tobacco ... 

Sycamor 0 ...i . 

Rose . 

Umbrella .. 

Maple .... 

Aspen .... 

Walnut .... 

Linden __ 

Redwood . 

Elder . 

Oak ... 

Hickory . 

Sequoia ... 

Cedar . 

Dogwood .... 

Popular .. 

Scaevola..... 

Pisonia . 

Juniper .. 

atve . 

Pine ... 

Teak .. 


DOD Event- 
Operational 
Newsreel 

Quince. 

Orange. 


DOD Event- 
Operation 
Newsreel 

Ro. 

Operation Argus: 
Argus I. 


05/05/58 

05/11/58 

05/11/58 

05/12/58 

05/16/58 

05/20/58 

05/21/58 

05/26/58 

05/26/58 

05/30/58 

05/31/58 

06/02/58 

06/08/58 

06/10/58 

06/14/58 

06/14/58 

06/18/58 

06/27/58 

06/27/58 

06/28/58 

06/29/58 

07/01/58 

07/02/58 

07/05/58 

07/12/58 

07/14/58 

07/17/58 

07/22/58 

07/22/58 

07/26/58 

08/01/58 


08/06/58 

08/12/58 


08/18/58 


08/27/58 


Enewetak. 

Bikini. 

Enewetak. 

Enewetak. 

Enewetak. 

Er>ewetak. 

Bikini. 

Er>ewetak. 

Enewetak. 

Enewetak. 

Bikini. 

Enewetak. 

Enewetak. 

Bikini. 

Bikini. 
Enewetak. 
Enewetak. 
Bikini. 
Enewetak. 
Enewetak. 
Bikini. 
Enewetak. 
Bikini. 
Enewetak. 
Bikini. 
Enewetak. 
Enewetak. 
Bikini. 
Enewetak. 
Enewetak. 
Johr^ton 1st. 
area. 


Enewetak. 
Johnston Isl. 
area. 


Enewetak. 


South 
Atlantic. 

About 300 miles altitude. South 38.5 deg., West 
11.5 deg. 

Argus II. 08/30/58 South 

I I Atlantic. 


ii 
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Announced United States Nuclear 
Tests—By Date—C ontinued 


Event name 


Date 

(GOT) 


Location 


About 300 miles altitude. South 49.5 deg.. West 
8.2 deg. 

Argus 111-- 1 09/06/58 1 South 

I I Atlantic. 

Atxiut 300 miles altitude. South 48.5 deg.. West 
9.7 deg. 


Operation Hardtack U: 

Eddy.. 

Mora- 

Hidalgo_ 

Quay- 

Hamilton_ 

Dona Ana__ 

Vesta_ 

Rred in surface 
structure 

Rio Arrtba._ 


Socorro_ 

WrangeU_ 

Rushmore... 

Oberon.. 

No radioactive 
release detected 

Catron.. 

Juno.... 

Fired In surface 
structure 
Radioactivity not 
detected off site 

Ceres- 

Radioactivity not 
detected off site 

Sanford ............_ 

De Baca- 

Chavez_ 

Humboidt_ 

Mwama- 


09/19/58 

09/29/58 

10/05/58 

10/10/58 

10/13/58 

10/15/58 

10/16/58 

10/17/58 


10/18/58 

10/22/58 

10/22/58 

10/22/58 

10/22/58 


10/24/58 

10/24/58 


10/26/58 


10/26/58 

10/26/58 

10/27/58 

10/29/58 

10/29/58 


No radioactivity 
release detected 

Santa Fe- 

Ganymede_ 

Contained in 
surface structure 
No radioactive 
release detected 

Titania... 

Operation Nougat 

Denny Boy_ 

DOO Ever>t 
Crater diameter 265 ft. depth 84 ft in basalt 
Release of radioactivity detected off site 
1962 tests in Christmas and Johrtston Island areas; 
and elsewhere in the Pacific, were part of Oper* 
ation Dominic, intermediate yield for these tests 
means 20-1000 kL 


10/30/58 

10/30/58 


10/30/58 


03/06/62 


NTS. 

NTS. 

NTS. 

NTS. 

NTS. 

NTS. 

NTS. 

NTS. 


NTS. 

NTS. 

NTS. 

NTS. 

NTS. 


NTS. 

NTS. 


NTS. 


NTS. 

NTS. 

NTS. 

ms. 

NTS. 


NTS. 

NTS. 


NTS. 

NTS. 


Adobe.. 


Operation Dominic 
Aztec- 04/27/62 


Opetation Dominic 
Arkansas... 


Operation Dominic 
Questa__ 


04/25/62 


04/27/62 

05/04/62 

05/06/62 


Christmas Isl. 
area. 

Christmas Isi. 
area. 

Christmas Isl. 
area. 

Christmas Isl. 
area. 


Operation Dominic 

Frigate Bird—. 05/06/62 Pacific. 

Operation Dominic 
North 4 degrees 50 min.. West 149 degrees 25 
min. 

Warhead in missile launched from Polaris 
submanne 

Yukon-^ 05/06/62 1 Christmas Isl. 

area. 


Announced United States Nuclear 
Tests—By Date—C ontinued 


Evem name 

Date 

(GCT) 

Location 

Operation Donvnic 

MA«ilIa , , .,,,, 

05/09/62 

Christmas Isl. 
area. 


Operation Dominic 
Muskegon_ 

05/11/62 

Christmas Isl. 



area. 

Operation Dominic 

Swordfish .... 

05/11/62 

Pacific. 

Operation Dominic 


North 31 degrees 14 min.. West 124 degrees 13 
min. 

Antisubmarine rocket (ASROC) system proof 
test 

Encino. J 05/12/62 


Operation Dominic 
Swatfiee.. 

Operation Dominic 
Chetco..-.... 


Operation Dominic 
Tanana. 


Operation Dominic 
Nambe __ 

Operation Dominic 
Alma __ 

Operation Dominic 
Truckee _ 

Operation Dominic 
Yeso ___ 

Operation Dominic 
Harlem .. 

Operation Dominic 
Rincortada _ 

Operation Dominic 
Dulce _ 

Operation Dominic 
Petit _ 


Operation Dominic 
Otowl_ 

Operation Dominic 
Bighorn- 

Operation Dominic 
Blueatone_ 

Operation Dominic 
Operation Storax: 

Sedan_ 


05/14/62 


05/19/62 


05/25/62 


05/27/62 


06/08/62 


06/09/62 


06/10/62 


06/12/62 


06/15/62 


06/17/62 


06/19/62 


06/22/62 


06/27/62 


06/30/62 


07/07/62 


Christmas Isl. 
area. 

Christmas isl. 


Christmas Isl. 
area. 

Christmas Isl. 


Christmas Isl. 
area. 

Christmas Isl. 
area. 

Christmas Isl. 
area. 

Christmas Isl. 
area. 

Christmas Isl. 
area. 

Christmas Isl. 
area. 

Christmas Isl. 
area. 

Christmas Isi. 
area. 

Christmas IsL 
area. 

Christmas Isl. 
area. 

Christmas Isl. 
area. 


NTS. 


Excavation experiment 
Crater 1280 fL diarn,, 320 ft. deep 
Thermonuclear device 
Release of radioactivity detected off site 
Four DOO weapons effects tests at NTS in July of 
1962 were conducted as Operation Sunbeam 

Little Feller M_ J 07/07/62 I NTa 

Slightly above ground 
DOD Event—Operation Sunbeam 
Radioactivity not detected off site 
Five DOD high-altitude weapons effects tests were 
conducted during Operation Dominic as Operation 
Fishbowl 

Starfish Prime.4 07/09/62 | Johnston Isl. 

area. 


*•••••.-I 



Announced United States Nuclear 
Tests—By Date—C ontinued 


Event name 


Date 

(GCT) 


Location 


DOD Event—Operation Fishbowl 
High altitude—400 kitometers 
Sunset.. 07/10/62 


07/11/62 


Operation Dominic 
Johnie Boy. 


07/11/62 


Christmas Isl. 
area. 

Christmas IsL 
area. 

Christmas IsL 
area. 


Slightly below ground 

DOD Event—Operation Sunbeam 

Release of radloactiv|ty detected off site 

SmaM Boy. I 07/14/62 I NTS, 

Slightly above ground 

DOO Event—Operation Sunbeam 

Release of racfioactivity detected off site 

Uttle Feller I... I 07/17/62 I NTS 

Slightly above ground 

DOO Event—Operation Sunbeam 

Release of radioactivity detected off site 


Androscoggin.. 


Operation Dominic 
Bumping_ 

Operation Dominic 
Chama... 


Operation Dominic 
Checkmate -.. 


DOO Event- 
Operation 
Fishbowl 

High Altitude—tens 
of kilometers 
Btuegitt 3 Prime- 

DOD Event- 
Operation 
Fishbowl 

High Attitude—tens 
of kilometers 
Calamity..... 

Operation Dominic 
Housatonic. 


Operation Dominic 
Kin^ish . 

DOD Event- 
Operation 
Fishbowl 

High Altitude—tens 
of kilometers 
Tightrope ... 


10/02/62 


10/06/62 


10/18/62 


10/20/62 


10/26/62 


10/27/62 


10/30/62 


11/01/62 


11/04/62 


Johnston Isl. 
area. 

Johnston tsi. 
area. 

Johnston Isl. 
area. 

Johnston Isi. 


Johnston Isl. 
area. 


NTS. 

Johnston Isl. 
area. 

Johnston Isl. 
area. 


Johnston Isl. 
area. 


DCX) Event- 
Operation 
Rshbowi 

High Altitude—tens 
of kilometers 

Four storage and transportation tests on the bomb¬ 
ing range duri^ May and Jurw 1963 were con¬ 
ducted as the joint US-UK Operation Roller Coast¬ 
er 


Double Tracks_ 

Operation Roller 
Coaster 
Pu dispersal 
Radioactivity 
detected off site 
Clean Slate I... 


05/15/63 


05/25/63 


Bombing 

range. 


Bombing 

range. 
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Announced United States Nuclear 
Tests—By Date— Continued 


Event name 

Date 

(GCT) 

Location 

Operation Roller 
Coaster 

Pu dispersal 
Radioactivity 
detected off site 



Clean Slate II.. 

Operation Roller 
Coaster 

Pu dispersal 
Radioactivity 
detected off site 

05/31/63 

Bombing 

range. 

Clean Slate III . 

Operation Roller 
Coaster 

Pu dispersal 
Radioactivity 
detected off site 
Operation Whetstone: 

06/09/63 

Bombing 

range. 

Palanquin. 

Release of 
radioactivity 
detected off site 
Operation Crosstie: 

04/14/65 

NTS. 

Cabriolet . 

Release of 
radioactivity 
detected off site 

01/26/68 

NTS. 

Buggy -- 

Row charge 
experiment—rive 
simultaneous 
detonations 
Release of 
radioactivity 
detected off site 
Operation Bowline: 

03/12/68 

NTS. 

Schooner ... 

Release of 
radioactivity 
detected off site 

12/08/68 

NTS. 


Dated: August 23.1991. 

William P. Barr, 

Acting Attorney General. 

[FR Doc. 91-21051 Filed ^-6-91; 8:45 am] 
BILUNQ CODE 441(M>1-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 
42 CFR Part 405 
[BPD-655-P1 
RIN 0938-AE54 

Medicare Program; Revision of the 
Medicare Economic Index 

agency: Health Care Financing 
Administration (HCFA), HHS. 

ACTION; Proposed rule. 

SUMMARY: Beginning January 1.1992, 
Medicare payments for physicians* 
services under part B will be made 
based on a fee schedule. Annual 


updates of the conversion factor used in 
the fee schedule will be based in part on 
the Medicare Economic Index (MEI). 
Before January 1,1992, Medicare 
payments for physicians’ services under 
part B are limited by capping prevailing 
charges using the MEI, which has not 
undergone a major methodological 
revision since its adoption in 1975. This 
proposed rule would revise the method 
used to calculate the MEI in order to 
more accurately reflect year-to-year 
economic changes affecting the cost of 
providing physicians* services, thus 
ensuring that Medicare payments for 
those services do not increase more than 
is justified. 

DATES: To assure consideration, 
comments must be received at the 
appropriate address, as provided below, 
no later than 5 p.m. on November 8, 

1991. 

ADDRESSES: Mail comments to the 
following address: 

Health Care Financing Administration, 
Department of Health and Human 
Services, attention: BPD-655-P, P.O. 
Box 26676, Baltimore. Maryland 21207. 
If you prefer, you may deliver your 
comments to one of the following 
addresses: 

Room 309-G, Hubert H. Humphrey 
Building. 200 Independence Ave. SW., 
Washington, DC, or 

Room 132, East High Rise Building, 6325 
Security Boulevard. Baltimore, 
Maryland. 

Due to staffing and resource 
limitations, we cannot accept facsimile 
(FAX) copies of comments. In 
commenting, please refer to file code 
BPD-655-P. Comments received timely 
will be available for public inspection as 
they are received, generally beginning 
approximately 3 weeks after publication 
of a document, in room 309-G of the 
Department’s offices at 200 
Independence Ave. SW.. Washington, 
DC. on Monday through Friday of each 
week from 8:30 a.m. to 5 p.m. (phene: 
202-245-7890). 

FOR FURTHER INFORMATION CONTACT: 
Stanley Weintraub, (301) 966-^498. 
SUPPLEMENTARY INFORMATION: 

I. Background 

Before January 1,1992, payment under 
Medicare Part B for physicians* services 
is based on a reasonable charge that, 
under section 1842(b) of the Social 
Security Act (the Act), may not exceed 
the lowest of the— 

• Physician’s actual charge for the 
service; 

• Physician’s customary charge for 
the service; or 


• Prevailing charges of physicians for 
similar services in the locality. 

Section 1842(b)(3) of the Act and 
regulations at 42 CFR 405.504(a)(3)(i) 
require that the local prevailing charge 
for a physician’s service not exceed Ihp 
level in effect for that service in the 
locality determined for the fiscal year 
ending on June 30,1973, except to the 
extent justified on the basis of 
appropriate indicators of economic 
change. 

Since 1975 we have made the 
adjustment for economic change 
provided in the law by means of a 
measure called the Medicare Economic 
Index (MEI). The MEI ties increases in 
Medicare prevailing charges subsequent 
to 1973 to increases in physicians’ 
practice costs and general wage rates 
throughout the economy, relative to the 
base year, which is 1971. The MEI was 
first published in the Federal Register on 
June 16.1975 (40 FR 25446), became 
effective for services furnished on or 
after July 1,1975, and has been 
calculated annually. 

Congress mandated the MEI as part of 
the 1972 Amendments to the Social 
Security Act (Pub. L. 92-603). Although 
Public Law 92-603 did not specify the 
particular type of index to be used, the 
present form of the MEI follows the 
recommendations outlined by the 
Senate Finance Committee in its report 
accompanying the legislation, in that it 
attempts to present an equitable 
measure for changes in the costs of 
physicians* time and the operating 
expenses of physicians (S. Rep. No. 

1230, 92nd Cong., 2d Sess. 190-192 
(1972)). 

Section 6102 of the Omnibus Budget 
Reconciliation Act of 1989 (Pub. L. 101- 
239) amended the Act by adding a new 
section 1848, which sets forth provisions 
governing Medicare payment for 
physicians* services provided on or after 
January 1,1992. Section 1848— 

• Replaced the reasonable charge 
payment mechanism with a new fee 
schedule for physicians* services; 

• Prescribed a process for 
establishing volume performance 
standard rates of increase for 
physicians* services expenditures; and 

• Replaced the "maximum allowable 
actual charge’’ (which limits the total 
amounts that nonparticipating 
physicians may charge Medicare 
beneficiaries for covered services) with 
a new "limiting charge.*’ 

A separate proposed rule is being 
developed to describe the new Medicare 
fee schedule and other related issues. 

The Medicare fee schedule will be 
comprised of three basic elements—the 
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relative value unit for each service, a 
geographic adjustment factor, and a 
national conversion factor. Beginning 
with calendar year 1991, section 
1848(d)(2) of the Act requires the 
Secretary to recommend to Congress by 
April 15 of each year an update to the 
fee schedule conversion factor for the 
following calendar year. In making the 
recommendation, the Secretary is 
required to consider the increase in the 
MEI, the percentage increase in 
aggregate expenditures for physicians* 
services in the first preceding fiscal year 
over the second preceding fiscal year 
compared to the performance standard 
rate of increase set for the first 
preceding fiscal year, access to services, 
changes in volume and intensity of 
services, and other factors he or she 
considers appropriate. 

Congress may choose to adopt the 
Secretary’s recommendation, enact 
some other update amount, nor not act 
at all. If Congress does not act, the 
annual update is set according to a 
‘‘default" mechanism in the law. The 
law states that the update must equal 
the percentage increase in the 
"appropriate update index" (that is. the 


KiEI) adjusted by the amount the annual 
expenditure increase for the first fiscal 
year preceding the recommendation was 
greater or less than the performance 
standard rate of increase for that fiscal 
year. When the default mechanism is 
used and the performance standard 
exceeded, the law provides that the 
maximum reduction in the MEI in 
accordance with the performance 
adjustment will be 2 percent for 1992 
through 1993, 2.5 percent for 1994 
through 1995, and 3 percent thereafter. 

The current MEI represents a 
weighted sum of price changes for 
various inputs needed to produce 
physicians* services. Since its inception, 
it has consisted of two principal 
components, or expense categories. One 
measures changes in general earnings 
levels applied to the physicians* net 
income portion, and the other reflects 
changes in physicians* practice 
expenses. These two categories have 
been given weights of 60 percent and 40 
percent, respectively, representing an 
average division of physicians* gross 
revenues between net income and 
practice expenses. Changes in general 
earnings levels are measured using the 


rale of increase in average weekly 
earnings of nonagricultural production 
and nonsuper\'isory workers in the 
overall economy, as measured by the 
Bureau of Labor Statistics (BLS). The 
general earnings portion of the MEI is 
further adjusted for changes in worker 
productivity for the nonfarm business 
sector. The productivity adjustment is 
discussed in greater detail in section 
III.F. of this preamble. 

The physicians’ practice expense 
portion of the MEI currently consists of 
six categories: 

• Wages and salaries for 
nonphysician employees. 

• Office space. 

• Drugs and supplies. 

• Professional liability insurance 
premiums. 

• Automobile expenses. 

• All other miscellaneous expenses. 
Each of these categories is assigned a 
weight based on a special HCFA study 
of physicians* revenues and expenses. 
(Health Care Financing Administration, 
Medicare Program: Federal Register, 
Vol. 51. No. 154, August 11.1986, 28775.) 
Table 1 shows the weights and price 
proxies for the current MEI. 


Table 1.—Current Medicare Economic Index Expenditure Categories, Weights, and Price Proxies 


Expense category 

Weight ‘ 
(percent) 

Price proxy 

Total_____.,,,.. 

100.0 


1. General eamir>gs (r>el income)... ,. 

60.0 

Average weekly earnings, production and nonsupervisory workers.* 

2. Physician practice expense..... 

40.0 

a. Nonphysician employees.. 

18.8 

Average hourly earnings, finance, insurance, and real estate. 

CPI-W housing. 

PPI drugs and pharmaceuticals. 

HCFA survey, change in average premiums for $100.000/$600,000 pro¬ 
fessional liability coverage, 9 maior insurers. 

CPI-W private transportation. 

CPI-W, all items. 

b. Office space ........... 

9.2 

c. Drugs arxJ supplies............... 

3.6 

d. Malpractice irYsurar>ce........ 

4.0 

e. Automobile.-............... 

2.8 

f. Other........ 

1.6 


* Source: Health Care Firtancing Administration. Medicare Program: Federal Register, vol. 51, No. 154, August 11. 1986, 28775. 

* Net of change in annual output per hour to exclude changes in economy-wide latxx productivity. 


Although the subcategory cost 
weights comprising the physicians* 
practice expense category of the MEI 
have been revised periodically in 
updating the index, the overall category 
weight has been fixed at 40 percent 
since the MEI was first adopted. In 
addition, the expense categories and 
price proxies created in 1975 have 
remained unchanged with one 
exception—the addition of a category 
for physicians* professional liability 
insurance premium expenses. This 
category is discussed in section III.E.5 of 
this preamble. 

For a given 12-month period, or fee 
screen year (FSY), the rate of increase in 
the MEI is the change in the index value 
for a prior 12-month period ending 6 
months before the beginning of the FSY. 


For example, when the FSY begins on 
January 1, the increase in the MEI is 
measured using the change in the index 
values from the 12-month period ending 
June 30 preceding the beginning of the 
FSY. Historical, rather than forecasted, 
changes in the MEI have been used to 
limit increase in physicians* prevailing 
charge limits, based on the Senate 
Finance Committee’s intent that such 
increases should follow, rather than 
lead, inflation. Until 1987, the current 
MEI was a cumulative index with a 
value which, at any given time, 
depended on the calculations of 
previous years. Thus, any changes in the 
index, such as historical data revisions, 
or the addition of a category for 
physicians* malpractice insurance costs, 
or the periodic reweighting of the six 


categories which comprise the 
physicians* practice expense portion of 
the measure, or proposed changes in the 
price proxies, required recomputing the 
MEI back to its 1971 base period. This 
recalculation from the base year to the 
current year insured that the MEI was 
defined consistently over time, and that 
year-to-year comparisons were valid. 

In the August 11,1996, Federal 
Register (51 FR 28766), HCFA proposed 
that the MEI be revised to reflect 
physicians' office space and 
miscellaneous expenses more accurately 
by substituting revised price proxies. For 
the price proxy for physicians* office 
space. HCFA proposed that the 
residential rent index subcomponent of 
the housing component replace the 
mortgage interest subcomponent for the 
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years in which the housing component 
of the CPI did not incorporate a measure 
of rental equivalence. For “other** 
professional expenses. HCFA proposed 
replacing the CPI-W, a CPI series for 
urban wage earners and clerical 
workers, with the CPI-U series, a 
measure of the CPI that includes a 
broader population base. We believed 
that these revisions would have resulted 
in a more appropriate and technically 
accurate MEL 

As a result of the enactment of the 
Omnibus Budget Reconciliation Act of 
1986 (Public Law 99-509) on October 21. 
1986, our proposed revisions to the MEI 
were not implemented. Public Law 99- 
509 contained several provisions that 
directly affected the 1987 MEI as well as 
future updates of the index. Section 9331 
of Public Law 99-509: 

• Established the percentage increase 
in the MEI for FSY 1987 at 3.2 percent 
(section 9331(c)(1)); 

• Prohibited revising the MEI to 
substitute a rental equivalence 
subcomponent within the housing 
component of the CPI for any period 
before January 1.1985 (section 
9331(c)(2)1; 

• For reVs after 1987, required that 
the MEI be revised to reflect year-to- 
year economic changes (section 
9331(c)(3)); 

• Required the Secretary, in 
consultation with appropriate experts, to 
conduct a study of the extent to which 
the MEI appropriately and equitably 
reflects economic changes in the 
provision of physicians* services to 
Medicare beneficiaries (section 
9331(c)(4)); and 

• Prohibited revising the methodology 
in effect for calculating the MEI as of 
October 1,1985 until after completion of 
the aforementioned study, and then 
permitted revision only after HCFA 
provided notice and the opportunity for 
public comment (section 9331(c)(5)). 

The allowed percentage increases in 
the MEI have been prescribed by 
Congress for April 1988 through 
December 1991. From April 1,1988 
through December 31,1988, the MEI 
increase was 3.6 percent for primary 
care services and 1 percent for other 
services. From January 1.1989 through 
March 31,1990, the MEI increase was 3 
percent for primary care services and 1 
percent for other services. From April 1, 
1990 through December 31.1990. the 
increase for primary care services was 
set at the MH increase and 2 percent for 
other ser\ace8. The MEI increase for 
April 1,1990 was 4.2 percent. From 
January 1,1991 through December 31, 
1891, the MEI increase was 2 percent for 
primary care services and 0.0 percent for 
other services. 


n. Public Comments on Revising the 
MEI 

In conformance with the provisions of 
sections 9331(c) (4) and (5) and Public 
Law 99-509, which require a study of the 
MEI and a notice and opportunity for 
public comment before revision of 
methodology for calculating the MEI, 
and in order to obtain a broad range of 
views on potential improvements in the 
MEL HCFA sponsored a conference that 
was held on March 19.1987, in 
Washington, DC. Participants included 
representatives from the Federal 
government, the Physician Payment 
Review Commission, the American 
Medical Association (AMA), and 
several consulting Rrms. llie 
workshop*s participants discussed a 
wide range of topics and, though they 
did not reach a consensus on specific 
modifications to the MEI, they did agree 
that the following issues might be 
considered in any proposed revision of 
the index: 

• Adoption of a specific l>T>e of index 
for developing the MEI (for example, 
Laspeyres, Paasche, etc.). 

• Use of more current data to develop 
rcweighted expense categories. 

• Development of revised expense 
categories that more accurately reflect 
physicians' and nonphysicians* inputs in 
providing services. 

• Selection of appropriate price 
proxies for monitoring the rate of price 
change in each expense category. 

• Development of a revised method to 
reflect productivity changes in a new 
MEI. 

Each of these issues is addressed 
below in our reassessment of the MEI. 

m. Proposed MEI Methodology 

A. Adoption of a Specific Type of Index 

*rhe two traditional index formulas 
used to express comparisons and to 
measure change are the Laspeyres and 
Paasche indexes. In slightly different 
ways these two indexes answer the 
question of how much goods and 
services cost today, as compared with 
the cost in a base period. The Laspeyres 
index measures the cost of the package 
of goods and services actually bought in 
the base period, while the Paasche 
index measures the cost of the package 
actually bought in the current period. 

The current MEI does not follow the 
form of either a traditional Laspe 3 rres or 
a Paasche price index precisely. A 
Laspeyres index has fixed base year 
expenditure weights. However, the 
"relative importance’* of each 
expenditure category changes over 
times as the price proxies for these 
categories change at different rates. The 
relative importance can be thought of as 


a cost weight adjusted for relative price 
changes, that is. a base year cost weight 
cumulatively adjusted for the different 
relative rates of price growth for each 
cost category in the input price index 
from the base year to the present year. 
Expenditure categories and relatively 
higher price increases over time have 
higher relative importance values. The 
relative importance values thus reflect 
differences in the inflation rates of 
different cost components. However, the 
current MEI holds the relative 
importance values of the physicians* 
practice expense (40 percent) and 
general earnings (60 percent) 
components at base year weights, 
regardless of any difference in rates of 
change for physicians* practice expenses 
and general earnings price proxies. 

In addition, the current MEI is unlike a 
Paasche index, in which revised 
expenditure weights are computed each 
time the index is recalculated (for 
example, annuaUy, quarterly, etc.). 

While the MEI's weighting methodology 
may not be a suffident reason for 
revising the index, adoption of a more 
traditional price index would improve 
the ability of all concerned to know how 
much increases in physicians* charges 
reflect changes in the prices of inputs 
required to produce physicians* services. 

There are practical reasons for 
choosing the Laspeyres format. For a 
Paasche index, new weights are 
required for each imit of time for which 
the measure is computed. Adopting a 
Paasche index means that each quarter, 
for example, one must incur the expense 
and effort of creating new weights 
because the weights change each time 
the Paasche is computed. This type of 
index makes it difficult to separate 
increases in production costs due to 
changes in prices of Inputs and changes 
in quantities of inputs. A Laspeyres 
physicians* input price index would give 
a belter measure of "pure** price 
increases for inputs into physicians* 
care, that is, how much the cost of 
producing care increased due to price 
increases in a fixed quantity and mix of 
production inputs. HCFA's current input 
price indexes for hospitals, home health 
agencies, and skilled nursing facilities 
are all Laspeyres indexes. 

A traditional Laspeyres. or fixed- 
weight, input price index is constructed 
as follows. First, a base period is 
selected. For example, for the 
prospective payment system hospital 
input price index, the base period is 
1987. NexL a set of cost categories, such 
as food. fuel, and labor, are identified 
and their base year expenditure levels 
determined. 'The proportion or share of 
total expenditures accounted for by 
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specific sperrding categories is 
calculated. These proportions are called 
cost or expenditure weights. Finally, a 
price proxy is selected to match each 
expenditure category. The purpose of 
the price proxy is to measure the rate of 
price change for each expenditure 
category over time. The price proxy 
index for each spending category is 
multiplied by the expenditure weight for 
that category. The sum of these products 
(weights multiplied by price indexes] 
over all cost categories yields the 
composite input price index for any time 
period, usually a calendar or fiscal year. 
The percent change in the input price 
index is an estimate of price change 
over time for a fixed quantity of goods 
and services purchased by a provider. 

A Laspeyres input price index is 
described as a fixed-weight index 
because it answers the question of how 
much more it would cost at a later lime 
to purchase the same mix of goods and 
services that was purchased in the base 
period. The effects on total expenditures 
resulting from changes in the quantity or 
mix of goods and services purchased 
subsequent to the base period are not 
measured by a fixed weight index. For 
example, widespread shifting of the site 
of a particular type of phj'sicians* care 
from a hospital inpatient setting to an 
office might change the mix and volume ^ 
of physicians* inputs over time. 

However, a Laspeyres input price index, 
with its fixed base year weights, would 
not reflect these changes until the 
measure is rebased, that is. until revised 
input cost weights are developed. The 
characteristic of a fixed weight index 
which ignores the possibility of 
substituting cheaper inputs for more 
expensive uiputs is sometimes called 


**sub8titution bias**. It is for both 
changes in practice patterns and 
substitution bias that base year weights 
must be updated periodically. 

B. Use of More Cttrrent Dotex 

The expenditure w'eights that 
comprise the physicians* expense 
portion of the current MEI were 
developed from a special study 
conducted by a contractor for HCFA in 
1982. The study was based on a national 
sample representing the distribution of 
noc-Federal physicians in the United 
States, and it relied on available 
expense data for calendar year 1977. 
Because these data no longer reflect 
current physicians* practices in 
purchasing goods and services, 
especially in light of changes associated 
with the onset of the Medicare 
prospective payment syatenu we believe 
use of more recent data is appropriate. 

In developing the revised MEI. two 
major data sources were available for 
estimating a current set of weights or 
coat shares: The AMA Socioeconomic 
Monitoring System (SMS) Survey 
(Center for Health Policy Research. 
A.MJV., “Physician Marketplace 
Statistics. Fall 1990,** M. Gonzalez, ed. 
1990) and the Medical Economics survey 
of practice expenses and earning 
(Holoweiko, "Practice Expenses Take 
the Leap of the Decade,*’ vol. 67, no. 22. 
Medical Economics, p. 98 (1990)). Doth 
the AMA and Medical Economics 
sur\'eys are samples, but only the AMA 
sur\'ey is a stratified random sample 
that is statistically representative of 
non-Federal physicians (excluding 
residents) in the United States. The 
AMA data is presented as both means 
(averages) and medians, whereas the 


Medical Economics data is only 
presented as medians. 

Due to the superior representativeness 
of the AMA sample and the availability 
of means, we chose to use the AMA 
data for developing the main weights 
(cost shares} for the revised MEL We 
also used data from Medical Economics 
and from a special study conducted by 
HCFA*s Office of the Actuary to 
supplement the AMA data when we 
needed additional detail in cost 
categories. 

C. Development of Revised Expense 
Categories 

Several criteria were used for 
choosing the number and composition of 
alternative expenditure categories in the 
revised MEI. First, the categories should 
be mutually exclusive of each other and 
exhaustive of all cost components. 
Second, the makeup of expense 
categories should be homogeneous 
within categories and heterogeneous 
among categories. Third, the 
composition of expense categories 
should correspond to specific available 
price indexes: that is, the categories 
should be chosen to map into the 
relevant price data series. Fourth, the 
number of expense categories should be 
large enough to accurately capture the 
separate inflationary processes affecting 
total practice costs, but not so detailed 
or disaggregated that reliable data are 
not available for validly delineating the 
cost shares. Fifth, preference should be 
given to obtaining the cost shares from a 
single data source to the extent this is 
feasible. Choosing the number and 
composition of expense categories 
involves making tradeoffs among the 
five criteria listed above. 


Table 2.—Proposed Medicare Economic Index Expenditure Categories, Weights and Price Proxies 


Expense category 

Weights 
(198^»» 
(percent) 

Price proxy 

Tnl«l 

100.0 


1 Phy«iriAn’« nitm timA (nAt inmmci, gfinAral AA/ninQ.4q . . 

S4.2 


a. Wages and salaries .. 

45.3 

Average hourly earnings, total private rtonfarm.* 

Employment Cost Index, benefits, private nonterm.* 

b. Fringe henAfits ,. _,,........... 

6.8 

2. PrflrticA ._,.. 

45.9 

a. Nonphysician employee compensation. ___ 

16.3 


1. Wages and salaries .....-.. . 

i3.a 

Employment Cost Index, wages and salaries weighted for occupational 
mbt of nonphysician employees.* 

EmploymonI Coal index, benefits, white cottar.* 

2- Fringe benefits___-_______ 

2.S 

b. Office expeAsei .. . ..... ..r—- r... 

10.3 

CPMJ Houstng. 

PPl Ethical drugs, PPl Surgical appliances and supplies, and CPf-U 
Medical equipment and suppfies (equally weighted). 

HCFA survey, change in average premiums for $100.G00/$3(X>.000 pro- 
tessional Oabilicy coverage amor^ 9 majoi insurers. 

; PPf Medical instruments and equipment. 

c. medical materiafs and suppGos.......... -.. 

5.3 

d. Professional liabiltty insurance .-.. 

e. Medical equipmerU.. _ _. .. .............. 

4.8 

2.3 

1. Other professionai expenses .... 

6.9 

t. Automobile... ...... 

' 1.4 

CPI-U, Private transportation. 


6.5 

CPI-U All items less food and energy. 



* Sources: Martin L Gonzalez, ed.: Physician Marketplace Statistics. Fall, 1990. Center for Health Policy Research, Chicago. American Medical Association. 19W: 
Mark Holoveiko. “Ractice Expenses Tako the Leap of the Decade.” Medical Ecorwmics. November 12. 1990; and HCFA. Office of the Actuary, special study. 

’ Due to rourxfing. weights may not sum to 100.0%. 

• Net of char> 9 e in tervyear moving average of output per man-hour to exclude changes In economy-wide labor productivity. 
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In developing the revised MEI, we 
used data from the AMA on mean 
physician net income and professional 
expenses to weight seven major 
expenditure categories. These 
categories, shown in table 2, include 
physicians* net income (primarily 
reflecting physicians* time), 
nonphysician payroll, office expenses, 
medical supplies, professional liability 
insurance, medical equipment, and other 
professional expenses. For the seven 
major categories, we determined the 
proportion each represents of total 
practice expenses for self-employed 


physicians, including net income. These 
proportions represent the major 
expenditure weights for constructing a 
revised MEI. Three of these major 
categories (physicians* net income, 
nonphysician payroll, and other 
professional expenses) were 
disaggregated into subcategories 
reflecting more specific physician 
expenses. The physician time and 
nonphysician employee compensation 
categories were divided to include a 
fringe benefits subcategory using the 
relationship between fringe benefits and 
other compensation, based on a special 


study conducted by HCFA’s Office of 
the Actuary. The “other professional 
expenses*’ category was subdivided into 
two categories. A weight for 
professional car was obtained from 
Medical Economics data (Holoweiko, 
1989). The final subcategory, 
miscellaneous expenses, was calculated 
as a residual. This resulted in 10 
separate cost categories for construction 
of a revised MEI. Table 2 shows all of 
the revised MEI index categories and 
corresponding 1989 weights. Table 3 
shows the comparison of the weights for 
the proposed MEI and the current MEI. 


Table 3.—Current and Proposed Medicare Economic Index: Expenditure Categories and Their Associated Weights 


Expense category 

Current» 
¥yeights 
(percent) 

Proposed * 
weights 
(1989) 
(percent) * 

Total ............... 

100.0 

100.0 

1. Physician’s own lime (ger>eral earnings) ... . , 

6o!o 

54.2 

a. Wages and salaries..... ^ 

45.3 

b. Fringe benefits..... 


8.8 

2. Physician practice expense ..... 

40.0 

45.9 

a. Nonphysician employee comoensation. 

18.8 

16.3 

(1) Wages and salaries . . 


13.8 

(2) Fringe benefits......... 


2.5 

b. Office expenses..........*. 

9.2 

10.3 

c. Medical materials and supplies.......^. 

3.6 

5.3 

d. Professional liability insurance... 

4.0 

4.8 

e. Medical equipment ..... 


2.3 

f. Other professional expenses..... 


6.9 

(1) Automobile... .. 

2.8 

1.4 

(2) Other......... 

1.6 

s’s 



•Source: Health Care Financing Administration, Medicare Prc^am; Medicare Economic Index, Federal Register. Vol. 51. No. 154, August 11, 1986. p. 28775. 

L. Gonzalez, ed.: Physician Market Place statistics. Fall, 1990. Center for Health Policy Research. Chicago, American Medical Association. 
1990 Mark Holowejko. “Practice Expenses Take the Leap of the Decade.** Medical Economics. November 12. 1990; and HCFA, Office of the Actuary, special study. 
’ Due to Rounding, weights may not sum to 100.0%. 


D. Selection of Price Proxies 

After the 1989 cost weights for the 
revised MEI were developed, 
appropriate proxies to monitor the rate 
of price change for each expenditure 
category were selected. Most of the 
indicators considered are based on BLS 
data and are grouped into one of the 
following five categories: 

• Producer Price Indexes (PPIs). PPIs 
are used to measure price changes for 
goods sold in other than retail markets. 
They are the preferable proxies for 
physicians* purchases at the wholesale 
level. These indexes, which are fixed- 
weight, measure price change at the 
producer or intermediate stage of 
production. 

• Consumer Price Indexes (CPIs). 

CPIs measure change in the prices of 
final goods and services bought by 
consumers. Similar to the producer price 
indexes, they are fixed-weighted. 
Because they may not represent the 
price changes faced by producers. 


consumer price indexes were used if no 
appropriate producer price index was 
available, or if the expenditure was 
similar to that of retail consumers in 
general, rather than to a purchase at the 
wholesale level. 

• Employment Cost Indexes (ECIs) for 
wages and salaries. ECIs for wages and 
salaries measure the rate of change in 
employee wage rates per hour worked. 
These indexes are fixed-weight indexes 
that measure strictly the change in 
straight time hourly wage rates. They 
are not affected by shifts in industry or 
occupation employment levels. 

• Employment Cost Indexes (ECIs) for 
employee benefits. ECIs for employer 
costs of employee benefits include such 
benefits as social security, pension and 
other retirement plans, insurance 
benefits (life, health, sickness, and 
accident), and paid leave. Like ECIs for 
wages and salaries, they are not 
affected by changes in industry output 
or occupational shifts. 


• Average Hourly Earnings (AHEs). 
AHEs permit the measurement of 
changes in hourly earnings for specific 
industries, as well as the nonfarm 
business economy. Average hourly 
earnings are calculated by dividing 
gross payrolls for wages and salaries by 
total hours. The series reflects shifts in 
employment mix and is thus 
representative of actual changes in 
hourly earnings for industries or for the 
economy as a whole. 

• Average Weekly Earnings (AWEs). 
Like average hourly earnings. AWEs 
permit the measurement of changes in 
earnings for specific industries and for 
the non-farm business economy. AWEs 
are calculated by dividing gross payrolls 
for wages and salaries by total weeks 
worked. Also like average hourly 
earnings, the series reflects shifts in 
employment mix. Changes in AWEs 
represent actual changes in earnings as 
opposed to statistical constructs that 
hold the mix of employees constant 
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Changes in AWEs are affected by 
changes in the length of work week. 

As with choosing the expenditure 
categories, choosing appropriate wage 
and price proxies for each expense 
category necessarily involves making 
tradeoffs and using professional 
judgment. The strengths and 
weaknesses of each proxy variable need 
to be evaluated using several criteria 
that can potentially conflict. 

The first criterion is relevance. The 
price variable should appropriately 
represent price changes for specific 
goods or services within the expense 
category. Relevance may encompass 
judgments about relative efficiency of 
the market generating the price and 
wage increases and may include 
normative factors relating to fairness 
and national policy objectives. 


The second criterion is reliability or 
low sampling variability. If the proxy 
wage-price variable has a high sampling 
variability or inexplicable erratic 
patterns over time, its vahie is greatly 
diminished since it is unlikely to 
accurately reflect price changes m its 
associated expenditure category. Low 
sampling variability can conflict with 
relevance, since the mere specifically 
the price variable is defined in terms of 
service, commodity, or geographic area, 
the higher the dimpling variability in 
some cases. 

Timeliness of actual published data is 
the third criterion. For this reason, 
monthly and quarterly data take priority 
over annual data. 

The fourth criterion is the length of 
time the time-series data has been m 
use. A weil-established time series is 


needed to provide a solid base from 
which to forecast fiiture price changes in 
the series. Forecasting the MEl is 
required in making Federal budget 
estimates. 

The Bureau of Labor Statistics price 
proxy categories previously described 
meet the criteria of reliability, 
timeliness, and time-series length. The 
main issue in selecting price proxies for 
the revised iMEI is relevance. We chose 
the price-wage proxies shown in table 2 
for the revised MEl. Table 4 also 
compares the price-wage proxies for the 
proposed MEl and the current MEL 

Tables 5 and 6 shown comparative 
historicai and forecasted ammal percent 
changes for the current MEl and the 
proposed MEL Table 5 shows the 
current MEl annual percent changes. 


Table 4. Current and Proposed Medicare Economic Index: Expenditure Categories and Their Associated Price 

Proxies 


Expense category 


1. Physician own lima (general earnings)., 
a. Wages and Salaries. 


b. Fringe Benefits.. 

2. Physician practice e)<pense: 


a. Nonphysician ert^yee compensation. 
(1) Wages and salaries.... 


(2) Frmge benefits ., 
be. OtSce 


c. Medical materials and supplies.. 


d. Professional liability insurance.. 


e. Medical equipfiient .. 

f. Other profbsslonat expenses: ... 

(1) Automebile _ 

(2) Othar _ 


Current price proxy 


Average weekly earnings, production and non-Super- 
visory workers, private non-farm*. 


Proposed price proxy 


Average hourly earnings, fmance. insurance and real 
estate. 


CPf-W housing.. 

PPI drugs and pharmaceutical.. 


HCFA survey, change in average premiums tor 
$100.000/$300j000 professional liability coverage, 
9 major insurers. 

• • • Category Not Used • • •... 


CPI-W private traRsportation... 

CPI-WairHiiw 


Average hourly earnings, private non-farm.* 
Employment COst index. Benefits, Private tton-Farm.* 


Employment Cost Index, Wages af>d Salaries, 
Weighted for Occupational Mm of Non-physician 
Employees.* 

Employment Cost Index. Beoetits, White Collar.* 

CPI-U housing. 

PPI ethical dhjgs, PPI surgicaf appliances antf sup¬ 
plies. and CPkU medical equipment and suppHes 
(equatfy weighted). 

Same. 


PPI Medical Instruments and Equipnoeni 

CPI-U privale transportation. 

CPI-U all items less food and energy. 


x t^nge in annual output per hour to exclude changes In economy-wide labor producthiity. 

met of change m ten-year moving average of output per man-hour to exclude chenges io economy- 


labor productivity. 


Table 5.—Annual Percent Change in the Current Medicare Economic Index 

(Years Ending June 30 (not fee Screen Years). 1984-1995] 


Total MB »_ 

General earnings *__ 

Non-physician employment .. 

Office space .. 

Automobile ....____ 


Drugs and supplies_ 

Liability msurance_..... 

Other__ 


Productivity. 

General earnings (Productivity 
adjusted)..............._ _ , 


Weight 

(per¬ 

cent) 


60.0 

las 

9.2 

2.9 

3.6 

4i> 

V6 


60.0 


Historical 


1964 


X2 

5.t 

5.5 

L5 

4.2 

6L7 

99 

99 

3.0 

2.0 


1985 


94 

2.9 
4.3 
35 
3.t 

6.9 
16.9 

97 

O.S 

2.0 


1989 


2:7 

93 

4.8 

3.7 

- 8.6 

7.0 

96 

1.6 

0.6 


1987 


97 

97 

4.9 

2.4 

-96 

66 

497 

L9 

07 

t.t 


1988 


92 

99 

96 

94 

5,2 

65 

366 

Alt 

23 

0.6 


1969 


4.0 

35 

StO 

3.7 

4.4 
7.9 

200 

46 

1.1 

2.5 


1990 


4.6 
92 

4.8 
4.0 
96 
79 
0.3 

4.7 
- 1.0 

4.9 


Forecasted* 


I99t 


4t 

3.5 
5.0 
4.8 

7.6 
65 
94 
6.1 
OT 

94 


1992 


94 

41 

59 

94 

4.3 

7.9 

3.6 

4.0 

T.5 

2.5 


Average 

T984- 

1990 


95 


Average 

199T- 

1992 


99 


* forecasted by ORl/McGraw-HiiL November. 1990. 

TO lotaf MEr is computed ustng general earntngs adjusted for productfvity. 
General Earnm^i is presm^ted prior to the adjustment for productivity. 
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Table 6 shows annual percent changes 
in the proposed MEI. The average trends 
in the current and proposed MEI are 
very close in both the historical and the 
forecasted period (within 0.1 percent) 


(tables 5 and 6). The volatile annual 
productivity adjustment in the current 
MEI results in armual values of the 
current and proposed MEI that vary as 
much as a percentage point in any one 


year. For example, in 1990 the proposed 
MEI increased 3.6 percent, a full 
percentage point below the current MEI 
increase of 4.6 percent. 


Table 6.— Annual Percent Change in the Proposed Medicare Economic Index and by Expenditure Category 

[Years Ending June 30 (not fee Screen Years). 1984-1995] 


1989 


Historical 



weigni - 
(per¬ 
cent) 

1984 

1985 

1986 

1987 

1988 

1989 

1990 

1991 

1992 

1984- 

1990 

1991- 

1992 

Proposed expenditure category: 













Total MEI *. 

100.00 

4.2 

3.5 

2.9 

3.0 

4.1 

4.2 

3.6 

4.0 

3.7 

3.6 

3.9 

1. Physician's Own Time ♦..j 

54.2 

4.5 

3.6 

2.9 

2.2 

3.2 

4.2 

4.4 

4.5 

4.4 



a. Wages and Salaries. 

45.3 

4.0 

3.3 

2.8 

2.1 

3.0 

3.8 

4.0 

4.1 

4.1 



b. Fringe Benefits... 

8.8 

7.4 

5.6 

3.7 

3.2 

4.7 

6.1 

6.1 

6.5 

6.0 



2. Practice Expenses... 

45.9 

4.9 

4.9 

4.5 

5.4 

6.4 

5.7 

4.2 

5.0 

4.7 



a. Employee Compensa* 













tion ♦. 

16.3 

6,1 

4.9 

4.1 

3.5 

4.0 

4.5 

4.8 

4.9 

5.2 



(1) Wages and Salaries. 

13.8 

5.8 

4.7 

4.1 

3.5 

3.9 

4.3 

4.3 

4.7 

5.0 



(2) Fringe Benefits... 

2.5 

7.9 

6.1 

4.3 

3.4 

4.5 

6.1 

7.1 

6.3 

5.8 



b. Office Expense ... 

10.3 

3.0 

4.2 

3.7 

2.5 

3.5 

3.8 

4.1 

5.6 

3.9 



c. Medical Materials. Supplies. 

5.3 

5.5 

5.3 

5.2 

6.5 

6.2 

4.4 

6.8 

6.0 

7.4 



d. Professional Liability Insur¬ 













ance... 

4.8 

8.9 

16.3 

21.1 

42.7 

36.6 

20.0 

0.3 

3.4 

3.6 



e. Medical Equipment ... 

2.3 

3.3 

1.2 

-0.9 

1.9 

-1.3 

3.4 

3.2 

2.1 

2.9 



f. Other Professional Expense_ 

6.9 

4.3 

4.3 

3.2 

2.4 

4.4 

4.5 

4.4 

5.5 

4.1 



Productivity. 


0.6 

0.9 

0.9 

0.8 

0,8 

0.9 

1.0 

1.0 

1.1 



Productivity Adjusted Compensa¬ 













tion 













(1) Physician's Own Time_ 

54.2 

3.9 

2.7 

2.0 

1.4 

2.4 

3.3 

3.3 

3.4 

3.3 



Wages and Salaries. 

45.3 

3.4 

2.3 

1.9 

1.3 

2.2 

2.9 

2.9 

3.0 

3.0 



Fringe Benefits... 

6.8 

6.6 

4.6 

2.8 

2.4 

3.9 

5.2 

5.5 

5.5 

4.8 



(2) Employee Compensation.. 

16.3 

5.5 

3.9 

3.2 

2.7 

3.2 

3.6 

3.7 

3.8 

4.0 



Wages and Sala^. 

13.8 

5.2 

3.7 

3.2 

2.7 

3.1 

3.3 

3.3 

3.6 

3.9 



Fringe Benefits... 

2.5 

7.2 

5.2 

3.4 

2.6 

3.7 

5.2 

6.0 

5.2 

4.6 




Forecasted * 


Average 


Average 


» Price proxies forecasted by DRI/McGraw-Hill. November. 1990. 

* Duo to rounding, weights may not sum to 100%, 

• Total MEI is computed using productivity adjusted wages and salaries and fringe benefits 
compensation. 

« Wages and salaries and fringe benefits are presented unadjusted for productivity. 


series for both physicians own time and nor>physictan employee 


E. Expense Categories 
1. General Earnings 

Because the physician’s lime is the 
single largest cost component in the 
proposed MEI (54.2 percent), the 
selection of the price proxy for the 
wages and salary cost category is a 
major determinant of the rate of change 
in the MEI. For that reason we are 
providing an extended discussion of the 
selection of the price proxy for the 
wages and salary component. 

The legislative history of the MEI 
reveals Congressional concern that 
increases in physicians* charges were a 
cause, rather than a result, of inflation. 
The following language from the Senate 
Finance Committee report 
accompanying the 1972 Social Security 
Amendments makes that point clearly: 

The committee * * * believes that it is 
necessary to move in the direction of an 
approach to reasonable charge 
reimbursement that ties recognition of fee 
increases to appropriate economic indexes so 
that the program will not merely recognize 
whatever increases in charges are 


established in a locality but would limit 
recognition of charge increases to rates that 
economic data indicate would be fair to all 
concerned (emphasis added] and follow 
rather than lead inflationary trends. * * * 
Initially, the Secretary would be expected to 
base the proposed economic indexes on 
presently available information on changes in 
expenses of practice and general earnings 
levels • * *. 

(S. Rep. No. 1230. 92d Cong.. 2d Sess. 190-191 
(1972)). 

There is obvious circularity if 
increases in prevailing charges are 
linked to increases in physicians' 
charges which are then tied to increases 
in physicians' income. The committee's 
expectation that the rate of price 
inflation assigned to the physicians* 
time portion of the MEI be permitted to 
increase by an amount consistent with 
increases in general earnings levels 
seems to reflect Congress' preference for 
an equitable external price proxy; that 
is. a compensation proxy based on 
compensation outside or external to the 
physicians’ service industry. We 
examined six principal alternatives for 


the wages and salary component of the 
physicians* time cost category: 

• The Use of Weekly Earnings for 
Production and Nonsupervisory 
Workers in the Private Nonfarm 
Economy. 

This option is used in the current MEI 
and is consistent with the Senate 
Finance Committee expectation that the 
price proxy reflect changes in general 
earnings levels. 

As mentioned previously, AWEs are 
actual payment rates reflecting 
underlying changes in employment 
patterns within and across industries. 
Since the length of the average work 
week changes over time, the measure is 
not as stable as average hourly earnings. 
If the average hours worked per week 
changes over time, this variation in the 
amount of actual labor input per week 
worked influences average weekly 
earnings. 

• The Use of Average Hourly 
Earnings for Production and 
Nonsupervisory Workers in the Total 
Private Nonfarm Economy. 
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This option suggests a standard of 
payment which implies that price 
increases for the physicians' labor 
component should be the same as for 
workers in the overall economy, that is, 
general earnings. This option presumes 
that the price increase for the 
physicians' time category (excluding 
fringe benefits) should be comparable to 
that of employees in the general 
economy, and reflecting the changing 
mix of industry output and employment. 
This alternative appears to most closely 
approximate the Senate Finance 
Committee's reference to general 
earnings levels. This alternative takes 
into account both society's ability to pay 
and the criterion outlined by the 
Committee. Since earnings are per hour, 
a constant quantity of labor input per 
unit of time is reflected, as compared to 
the potentially variable quantity of labor 
input w'hen average weekly earnings is 
the measure used. In addition, the use of 
average hourly earnings data is 
consistent with the BLS labor 
productivity measures. The proposed 
MEI as well as the current MEI 
incorporates an adjustment for labor 
productivity, so this consistently is 
noteworthy. 

• The Use of the ECI for Wages and 
Salaries for the Total Private Nonfarm 
Economy. 

This option suggests a standard of 
payment which implies that price 
increases for the physicians' labor 
component should be the same as that 
for workers in a hypothetical overall 
economy in which there are no shifts in 
the employment patterns of workers. 

The overall ECI weights nine broad 
occupational categories, and permits 
measurement of the change in the hourly 
straight time wage rate for private 
industry workers (Nathan, 1987 and 


Schwenk, 1985). ECIs are unaffected by 
changes in occupational employment 
shifts or industry output shifts. 
Therefore, this alternative would not 
recognize changes in the composition of 
the work force over time. 

• The Use of an ECI for Wages and 
Salaries for Private Professional and 
Technical Workers. 

This proxy implies that price changes 
in the physicians' time component, 
excluding fringes, should correspond to 
those for private sector professional/ 
technical workers. Professional/ 
technical workers is one of the nine 
occupational categories which comprise 
the overall ECI. Physicians are a tiny 
subset of this occupational group. The 
supply/demand characteristics of this 
broad category may be different from 
the supply and demand characteristics 
of an efficient market for physicians' 
services. Most professional/technical 
workers are in labor markets where 
firms compete for employees. Most 
office-based physicians are self- 
employed. Use of this price series would 
take the MEI away from the general 
earnings concept specified in the 
original legislation. 

• The Use of the Rate of Increase in 
the CPI for All Items. 

This alternative suggests that the rate 
of increase in the physician time 
category, excluding fringes, should be 
closely related to an economy-wide cost 
of living index. Because labor contracts, 
cost of living allowances, numerous 
health insurance contracts, and 
preferred provider organization 
physician agreements are widely linked 
to this measure, use of this option has 
substantial precedence. Unfortunately, 
an index tied to the CPI can result in 
financing problems in periods in which 
consumer prices are rising substantially 


faster than rates. This disparity occurs 
because tax revenues which fund 
Medicare's payments to physicians 
largely depend on wage rate increases, 
while outlays would be a function of the 
rise in prices as measured by the CPI. 
(Congressional Budget Office, 1981). 

• The Use of a Price Proxy for 
Salaried Physicians. 

This option relies on an "opportunity 
cost" approach in that it suggests price 
increases in the physicians' time 
category (excluding fringes) should be 
neither greater nor less than what would 
be obtained among salaried physicians 
(for example, those working in Federal 
institutions or employed in Health 
Maintenance Organizations (HMOs)). 
The use of HMO wages would require 
the use of a proprietary data source for 
development of the price proxy. In 
addition, these data may not reflect the 
market forces we are trying to 
approximate. Salaried physicians are 
disproportionately represented by 
younger physicians and females (Cotter, 
1986). Therefore, the levels and rates of 
change of wages and salaries may be 
substantially distorted, compared to 
rates appropriate for physicians as a 
whole in an efficient market. In addition, 
wage and salary levels and rates of 
increase for employed physicians may 
be influenced by trends in the incomes 
of fee-for-service physicians. Therefore, 
we excluded from further consideration 
use of this price proxy. 

Each of the above options implies a 
different standard of equity. In table 7. 
we have presented the fiscal year rates 
of change for five of the six price 
variables suggested as options. We were 
not able to obtain data on HMO wage 
rates that are comparable to the other 
five possible wage and salary proxies. 


Table 7.—Annual Percent Change in Alternative Price Proxies for the Wages and Salaries Component of Physician’s 


Own I ime: Years Ending June 30 (Not Fee Screen Years). 1982-1995. 



Current MEI 

Proposed MEI 





Fiscal year 

Average 
weekly 
earnings— 
private 
nonfarm 

Average 
hourly 
earnings*— 
private 
rwnfarm 

ECI. private 
nonfarm 

ECI 

professional/ 

technical 

CPI-U. all 
items 

Historical: 

1982......... 

6.6 

4.5 

7 A 

Q 9 

10.2 

A A 

6.7 

1983 ...... 

f .O 

A Q 

0.4 

A n 

1984 ..... 


•l.v# 

A n 

o.u 

A Q 

O.t# 

6.8 

A A 

4.3 

3.7 

3.9 

1985... 

O* 1 

2.9 

2.3 

i 7 


4.9 

A 9 

1986..... 


^.4 

A 1 

4.0 

A n 

1987... 

£.0 

9 1 

4.1 

3.1 

9 A 

4.0 

3.8 

2.9 

2.2 

4.2 

4.6 

1988 ..... 

1 .f 

2.9 

3.6 

3.7 

4.1 

9 n 

1989 ___ 

o.u 

0.4 

A n 

4.4 

1990 ... 

J.O 

A n 

4.0 

A 9 

4.6 

Avefage: 

1982-90 ..... 

3.7 

2.9 

3.5 

9 Q 

4.0 

A 7 

4.7 

5.6 

4.4 

5.0 

4.7 

4.4 

3.8 

6.2 

1985-90... 

0.9 

3.2 

4.1 

4./ 

3.9 

4.7 

Forecast ( 11/90): * 

1991 ...... 
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Table 7. Annual Percent Change in Alternative Price Proxies for the Wages and Salaries Component of Physician’s 
Own Time: Years Ending June 30 (Not Fee Screen Years), 1982-1995.— Continued 


Fiscal year 


1992 ......... . 

Awefage ........ 

' Forecasted by ORl/McGtaiV'Hill. November. 1990. 



Current MEI 

Proposed MEI 

ECt. privalo 
nonfarm 

ECl 

professional/ 

technicai 

CPI-U. alt 
items 

Averaw 

weekly 

earnings— 

private 

nonfarm 

Aven^ 

hourly 

earnings*— 

private 

nonfarm 


4.1 

3.6 

4.1 

4.1 

4.7 

4.7 

5.5 

5.3 

4.1 

5.2 

— 


We propose using average hourly 
earnings for fhe total private nonfarm 
economy as the proxy of choice for (he 
physicians* wages and salaries 
component of the revised input price 
index. In our judgment, this alternative 
most closely comports with 
Congressional intent, as expressed in 
the Senate Finance‘Commitlee-s 1972 
report referenced above. Average hourly 
earnings incorporates a standard which 
presumes that increases In the 
physicians* wages and salaries 
component should be neither greater nor 
less than the rate of increase in general 
earnings levels. To the-extent that a 
different price proxy would result in a 
greater increase than that for the 
average worker, physicians would 
benefit from an implicit income transfer. 
Conversely, use of a proxy which would 
result in less of an increase in this 
component than that nf general earnings 


levels would reverse that transfer in 
favor of workers. Average hourly 
earnings change in accordance with 
market forces associated with changes 
in the type and mix of workers. This not 
the case with ECIs, since ECIs reflect a 
fixed composition of the work force at a 
given point in time. Therefore, the rate 
of change in an ECl may differ 
substantially from an actual average 
hourly earnings measure. Input price 
indexes used for inflation adjustment 
and payment often incorporate average 
hourly earnings variables. For example, 
the current MB! and HCFA hospital, 
skilled nursing facility, and home health 
agency input price indexes all combine 
average hourly earnings variables with 
various other price indexes. 

The average rate of increase in 
average hourly earnings for the private 
nonfarm economy for the period 1982 to 
1990 was 3:9 percent (table 7). *rhis 


compares to the 37 percent average 
increase for average weekly earnings 
incorporated in the current MEI (table 
7). 

Table 8 shows the annual percent 
change in the proposed MEI using 
alternative price proxies for the wages 
and salary component of physicians’ 
time. The table also shows in 
parentheses the numeric difference 
between the current MEI and proposed 
MEI using these alternative proxy 
variables. The proposed MEI, using 
average houriy earnings as the price 
proxy for the wages and salaries 
component of physicians* time, 
increased at an average rate of 4.3 
percent for the period 1982 to 1990 (see 
table 8). The current MEI increased at 
an average rate of 4.2 percent during this 
same period ftable 6]. 


Table 8. Annual Percent Change in the Proposed Medicare Economic Index Using Alternative Proxies for the Wages 
AND Salaries Component of Physician’s Own Time, and Difference From the Current MEI: Years Ending June 30 
(Not Fee Screen Years). 1982-1992 


UnpeirenU 


Current 

MEI 


Proposed MEI 


Proposed MEI structure with alternative price proxies lor physician's omi lime • 



Average 

weekly 

Average hourly 
earnings—Private 

nnnfflrm 

Average weekly 
earnings—Private 

Employmeni 
compensation index— 

Employment 
compensation index— 
Professional and 

Consumer price 
index—All Items 

Fiscal year 






D iiviiiaiiii 



ings— 
Private j 
nonfarm 







technical 




Change 

Difference 

Change 

Difference 

Change 

OtfloFenoe 

Change 

Difference 

Change 

Difference 


Change 









Historical* 

1982....V 

8.4 

8.1 

(-0.3) 

7.6 

(-0.8) 

8.4 

(0.0) 

9.4 

(10) 

6.6 

(0.2) 

1983... 

5-0 

5.3 

(0.3) 

5.1 

(0.1) 

5.8 

(0.8) 

6.2 

(1.2) 

5.0 

(00) 

1984 ...«... 

1985 .... 

3.2 

4.2 

(LO) 

4.8 

(1.6) 

4.7 


5.6 

(2.4) 

4.1 

(0.9) 

3.4 

3.5 

(0.1) 

3.3 

(-0.1) 

3.9 

(0.5) 

4.1 

(0.7) 

3.8 

(0.4) 

1986... 

2.7 

29 

(0.2) 

2.7 

(0.0) 

3.6 

(0.9) 

3.5 

(0.8) 

3.0 

(03) 

1987..... 

3.7 

3.0 

(-0.7) 

2.8 

(-0.9) 

3.5 

(-0.2) 

3.8 

(0.1) 

3.1 

it-0 6) 

1988... 

3.2 

4.1 

(0.9) 

4.1 

(0.9) 

4.3 

(1.1) 

4.7 

(1.5) 

48 

(1.4) 

1989....,..... 

4.0 

42 

(0.2) 

4.2 

(0.2) 

4.3 

(0.3) 

4.6 

(0.6) 

48 

(0.6) 

1990. 

4:6 

3.6 

(-1.0) 

3.4 

(-1.2) 

3.7 

(-0.9) 

3.9 

(—0.7) 

38 

4—0.7) 

Average... 

Forecasted (11/90)* 

4.2 

4.3 

(0.1) 

4.2 

(0.0) 

4.7 

(0.5) 

5.1 

(08) 

4.5 

(0.3) 

1991... 

4.1 

4.0 

(-0.1) 

3.8 

(-0.3) 

4.2 

(0.1) 

4.4 

(08) 

4.0 

(0.8) 

1992. 

34 

3.7 

(0.3) 

3.7 

(0.3) 

4.0 

(0.6). 

4.4 

(18) 

3.8 

(0.4) 

Average... 

3.6 

4.0 

(0.2) 

38 

(o.oy 

4.2 

(0.4) 

4.4 

(0.6) 

4.4 

(0.6) 


senJtMly salaries component of the proposed MEI (Average Houriy Earnings) was replaced with alternative proxies to lest the MEI lor 

• Price proxies forecasted by ORI/McGraw-Hill. November, 1990 
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The current MEI does not include 
fringe benefit price proxies for either the 
physicians* time or for nonphysician 
employees. We propose using the ECI 
for fringe benefits for total private 
industry as the price proxy for fringe 
benefits. This means that both the wage 
and fringe benefit proxies for 
physicians* time are derived from the 
nonfarm private sector and are both 
computed on a per hour basis. The 
Commerce Department has an aggregate 
employer benefits series (employer 
contributions for social insurance plus 
employer contributions to private 
pension and welfare funds), but we do 
not think this aggregate expenditure 
series is as appropriate for use in an 
input price index as the ECI because it is 
not a per hour computation. 

2. Nonphysician Employee 
Compensation 

The current MEI uses average hourly 
earnings of nonsupervisory workers in 
finance, insurance, and real estate as 
the wage proxy for nonphysician 
employees. The occupational structure 
of this group may differ significantly 
from that of nonphysician employees. 
Consequently, we propose using 1989 
Current Population Survey data on 


earnings and employment by occupation 
for shares for five occupational groups 
shown in table 3. BLS maintains an 
Employment Cost Index (ECI) for each 
of these occupational groups. 

Administrative support, including 
clerical, was the major occupational 
group (37 percent). I^ofessional and 
technical occupations were 28 percent of 
the total. 

These labor cost shares were used as 
weights for the development of a 
nonphysician employee wage index. We 
multiplied each of the occupational cost 
shares by the changes in the 
occupational ECI for that category. 

These values were summed to yield an 
overall rate of price change. The 
historical (1984 through 1990) and 
forecasted (1991 through 1992) annual 
percent changes for the occupationally 
blended ECIs are shown in the last line 
of table 10. Historical and forecasted 
values of the current MEI proxy and 
average hourly earnings in physicians* 
offices are included in table 10 for 
comparison. The percent changes in 
average hourly earnings in physicians* 
offices include the effect of skill mix 
shifts. These shifts may have been 
substantial in the last few years as work 
formerly done in the hospital 


increasingly is done in mix shifts. These 
shifts may have been substantial in the 
last few years as work formerly done in 
the hospital increasingly is done in 
ambulatory settings. These skill mix 
shifts appropriately are held constant in 
this Laspeyres index of nonphysician 
employees* wages and salaries. Skill 
mix shifts that reflect rising intensity of 
outputs in physicians* offices are 
automatically paid for by higher charge 
structures for the more complex mix of 
service inputs. Physicians performing 
more complex services hire more skilled 
employees, and thus tend to charge 
more for their services. 


Table 9.— Percent Distribution of 
Non-Physician Payroll Expense, by 
Occupational Group: 1989 * 


Employment cost index occupational 
group 

Expenditure 

share 

Professional and technical workers . 

27.5 

Managers and administrators .. 

19.0 

Clerical workers ... 

36.8 

Craft and kindred workers... . 

0.5 

S«HvirA vMvkAnt . 

16.2 

Total ... 

100.0 


• These weights were derived from the 1989 Cur¬ 
rent Population Survey, United States Bureau of the 
Census. 


Table 10.—Annual Percent Change in Alternative Proxies of Non-Physician Payroll Expense: Years Ending June 30 

(Not Fee Screen Years). 1984-1992 



Historical 

Forecasted* 

Average 

Average 

1984 

1985 

1986 

1987 

1988 

1989 

1990 

1991 » 

1992 

1984-1990 

1991-1992 

Average hourly earnings, offices of Physicians.... ..... 

4.6 

4.5 

4.3 

3.2 

4.3 

6.5 

8.3 

7.2 

5.4 

5.1 

63 

Current MEI proxy—average hourly earnings, finance, insurance and 












real estate... 

5.5 

4.3 

4.8 

4.9 

3.6 

5.0 

4.8 

5.1 

5.2 

4.7 

5.1 

Proposed MEI proxy—employment cost indexes, wages and salaries. 

weighted for non-physician occupation mix ... 

5.8 

4.7 

4.1 

3.5 

4.0 

4.5 

4.3 

4.7 

5.0 

4.4 

4.9 


» Price proxies forecasted by DRI/McGraw-Hill, November. 1990. 


As previously noted, the current MEI 
does not include price proxies for fringe 
benefits. We propose using the ECI for 
fringe benefits for white collar 
employees in the private sector. Most 
nonphysician employees in physicians’ 
offices are white collar employees. We 
think the ECI for white collar workers is 
a better price proxy than the U.S. 
Department of Commerce aggregate 
expenditure series on employer benefits 
for purposes of this index because it is 
computed on a per hour basis. 

3. Office Expenses 

The CPI-W, which is the price proxy 
in the current MEI, represents urban 
wage earners in the economy. This 
index covers about 32 percent of the 
total population. The CPI-U, which is a 
newer index, represents wage earners. 


professional, managerial, technical 
workers, and others in the population. 
The CPI-U covers about 80 percent of 
the total population. We believe that the 
CPI-U is a broader, more comprehensive 
index and therefore is more appropriate 
as a price proxy than the CPI-W. We 
use the CPI-W in the current MEI for 
office expenses and for other 
professional expenses. We propose to 
replace the CPI-W with the CPI-U as 
the price proxy for office expenses and 
other professional expenses (automobile 
and other). 

Office expenses include rent or 
mortgage for office space, furnishings, 
insurance, utilities, and telephone. We 
propose using the CPI-U for housing as 
the most appropriate price proxy for 
office expenses. The CPI for housing is a 
comprehensive measure of the cost of 


housing including rent, owner's 
equivalent rent, insurance, maintenance 
and repair services, fuels, utilities, 
telephones, furnishings, and 
housekeeping services. 

4. Medical Materials and Supplies 

This cost category includes drugs, 
outside laboratory work, x-ray films, 
and other related services. There is no 
price proxy that includes this mix of 
materials and supplies. In the absence of 
one index, we equally weighted three 
priced proxies associated with the 
medical materials and supplies listed 
above. We propose using a blend of 
three price proxies: 

• The producer index for prescription 
drugs. 

• The producer price index for 
surgical appliances and supplies. 


































45936 


Federal Register / Vol, 56, No. 174 / Monday, September 9. 1991 / Proposed Rules 


• The CPI ior jnedical equipment and 
supplies. 

5. Professional liability Insurance 

This cost category includes costs for 
professional mescal liability or 
malpractice insurance premiums, 
including costs associated with self- 
insurance. Professional medical liability 
insurance premiums were the fastest 
growing expense category in Ihe 
proposed physician MEI (see tables 5 
and 6). thou^ the rate of increase lias 
decreased in the past few years. 
Changes in the cost of medical liability 
insurance premiums currently are 
measured based on a HCFA survey of 
the rate of change in average liability 
premiums for $100.00a/$30Q.OOO 
coverage (or the minimum provided] 
among nine major insurers The causes 
for these large increases are complex 
and vary by specialty and geographic 
location. We propose to continue using 
the price proxy for professional liability 
insurance that we use in the current 
MEI. 

6. Medical Equipment 

The current ME! does nat have a 
separate cost category for medical 
equipment Medical equipment includes 
depreciation, leases, and rent on 
medical equipment. We propose using 
the producer price index for medical 
instruments and equipment as the price 
proxy for this category. 

7. Other Professional Expenses 

This category has two 
subcomponents: automobile and 
"other.*’ The automobile category 
includes depreciation and uji^eepfor 
professional cars. We currently use the 
CPI-W for private transportation for this 
cost category. This excludes airline 
fares, inter-city bus and train 
transportation, and intra-city bus and 
train transportation. 

This cat^ory also includes the 
residual subcategory ctf other expenses. 
This residual category includiis such 
professional expenses as accounting 
services, legal services, office 
management services, continuing 
education, i^x^fessicmal association 
memberships, journals, and other 
professional expenses. In the absence of 
one price proxy or even a group of price 
proxies that might reflect this 
heterogeneous mix of goods and 
services, we propose using theCPl-U for 
all items less fo^ and *energy. 

F. MEI Productivity Adjustments 

The general earnings portion (that is, 
the net income portion) of the current 
MEI is adjusted to exclude annual 
changes in econonay-wlde productivity 


This is accomplished by dividing the 
rate of increase in general earnings 
(average weekly earnings in the private 
non-farm economy) by an index of the 
change in output per man-hour of 
nonfarm business workers. The 
ratiemale for this adjustment is that, 
while increases in general earnings are 
used to set increases in the physicians* 
income in the MEI. those increases in 
general earnings are partly due to 
changes in workers* productivity. 
Furtlir, if the portion of the increase in 
eamiEigs due to productivity increases 
were not adjusted for productivity, 
physicians would coUeot the benefits of 
productivity increases twice. They 
would benefit from their own 
productivity increases plus those 
generated in the generd economy. This 
double counting for productivity would 
occur as follows. As noted, economy- 
wide wage increases reflect an part 
economy-wide productivity changes 
since productivity increases permit 
increases in wage rates that are higher 
than they otherwise would have beoi. 
Thus, the use of economy-wide wages as 
a price proxy without adjustment 
implicitly would result in payments to 
physicians that incorporate the value of 
general economy productivity increases 
independent of the physicians* own 
productivity increases. At the same 
time, under Medicare fee-for-servioe 
reimbursement, physicians directly 
benefit from their own increases in 
practice productivity. Physicians can 
increase their income by increasing the 
number of [M*ocedures and services for a 
given set of inputs or by more efficiently 
producing the same number of 
procedures and services by reducing the 
quantity of inputs. Thus, if the price 
proxy for physicians* time is not 
adjusted for productivity, physicians* 
revenue would be allowed to increase 
from physicians* productivity gains in 
addition to'economy-wide productivity 
increases. To avoid this double counting 
of productivity gains, economy-wide 
productivity changes are deducted from 
the rate of increase in .general earnings 
in the current MEII. 

The productiyrty adjustment 
employed in the current Kffil is unstable, 
since it reflects annual economy-wide 
fluctuations in produertrvity. In addition, 
for years in which productivity in the 
general economy has declined, the 
present MEI productivity adjustment has 
perv’erse effects. For example, in 1979 
earnings increased 69 percent, while 
productivity declined 19 ipercent. 
Therefore, actual inflation in general 
earnings was approximately 9.6 percent 
(1.08/.985= 1.096), an amount reflected 
in the calculation of the MEI. 


A revised MEI should incorporate a 
productivity adjustment that balances 
the interests of physicians and 
taxpayers and sends an appropriate 
signal to encourage productivity 
increases. We point out that individual 
ph 3 «icians* practices that achieve gains 
in productivity benefit financially, 
compared to those which do not. 
regardless of any overall productivity 
adjustmmit in the MEI. 

Two problematic areas with the 
current MEI economy-wide adjustment 
for productivity were discussed above: 
Instability in the annual percent changes 
in productivity and the related effect of 
negative productivity changes resulting 
in increases in the MEL Both of these 
issues can be addressed by using an 
average rate of productivity change, 
rather than an annual change. 

Given the high instability in annual 
rates of change in productivity, a more 
stable measure is needed that— 

• Keeps the integrity of the official 
BLS productivity series: 

• Automatically is updated fcjr 
historical revisions and new experience; 
and 

• Mathematically "averages out*' over 
selected periods of time. 

One approach is to use an historical 
moving average of productivity changes. 
We experimented with various periods 
of time to calculate the moving average. 
We propose using ten years as a 
balance between being short enough to 
reflect relatively recent secular trends in 
productivity while not being overly 
influenced in any one year be trends in 
the business cyde. Since labor 
productivity is calculated by BLS using 
all direct labor inputs, we propose to 
apply the productivity adjustment to all 
direct labor inputs in the MEI. including 
general earnings (net income) and 
nonphysician compensation. Each of the 
four price proxies (average hourly 
earnings in the private nonfarm 
economy, ECI for benefits of private 
nonfarm economy, ECI for wages and 
salaries of nonpbysician employees, EC! 
for benefils of white collar workers) are 
divided by a ten-year moving average 
index of labor productivity in the 
nonfarm business sector. 

IV. Conclusions 

In this proposed rule, we have 
presented options and recommendations 
for a revised MEI. Comparable to other 
input price indexes (market baskets] 
which HOFA uses in connection with 
provider payment systems, the proposed 
MEI is a fixed weight Laspe 3 n*e 8 
measure. The revised index was 
constructed using expenditure 
categories developed from 1989 data, the 
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latest available at the time of this 
proposal, and has an increased number 
of cost categories and price proxies. 
Changes in average hourly earnings for 
the total private nonfarm economy is 
employed as a proxy for the wages and 
salaries component of the physicians* 
time category. In addition, we developed 
an occupationally-based wage index as 
the price proxy for nonphysician 
employees. We also added separate cost 
categories for fringe benefits for both 
physicians and nonphysician 
employees. For the productivity 
adjustment, an integral component of 
the M£I designed to avoid duplicate 
payment, a more stable ten-year moving 
average of output per hour in the 
nonfarm business economy is being 
used. The labor productivity adjustment 
is applied to the direct labor 
components of the MEI, that is, general 
earnings (net income) and nonphysician 
employee compensation. We believe the 
proposed M£1 is technically improved 
and equitably measures price changes 
for physicians* office practices. 

V. Proposed Revisions to the 
Regulations 

We are proposing to amend existing 
regulations related to the MEI effective 
for services furnished on or after 
January 1,1992. The final determination 
of methodology, adjustments, and 
resulting MEI will be published before it 
takes effect. 

We are not proposing to delete from 
the regulations the language at § 405.502 
and § 405.504 that describe the current 
MEI and its main components, including 
the example. We would retain these 
sections and references to the current 
MEI in the CFR since claims for 
payment of physicians’ services 
performed in 1991 may be paid during 
FSY 1992. The references to the current 
MEI would apply to physicians' services 
provided before January 1.1992. 

We propose to establish a new 
§ 405.504(d) governing the issuance of 
the MEI for FSYs after 1991. This section 
would state that— 

• For fee screen years after 1991, the 
MEI is a physician input price index, 
which is adjusted by a 10-year moving 
average index of labor productivity in 
the nonfarm business sector; 

• The MEI is constructed using base 
year 1989 weights and annual changes in 
the economic price proxies as shown in 
table 2. which will appear in the CFR; 

• When there is no methodological 
change. HCFA publishes in the Federal 
Register, as a final notice not subject to 
public comment, the annual increase in 
the MEI before the beginning of the fee 


screen year to which it applies. 

1 lowever. any proposed changes in the 
base year weights or in the price proxies 
used to calculate the MEI are published 
in the Federal Register with opportunity 
for public comment. 

VI. Information Collection Requirements 

These proposed changes would not 
impose information collection 
reqirements; consequently, they need 
not be reviewed by the Executive Office 
of Management and Budget under the 
authority of the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501 et se^.). 

VII. Response to Comments 

Because of the large number of items 
of correspondence we normally receive 
on a proposed rule, we are not able to 
acknowledge or respond to them 
individually. However, we will consider 
all comments that we receive by the 
date and time specified in the “Dates’* 
section of this preamble and, if we 
proceed with a final rule, we will 
respond to the comments in the 
preamble of that rule. 

VIII. Regulatory Impact Statement 

Executive Oder 12291 (E.0.12291) 
requires us to prepare and publish a 
regulatory impact analysis for any 
proposed rule that meets one of the E.O. 
12291 criteria for a “major rule*’; that is, 
a rule that would be likely to result in— 

• An annual effect on the economy of 
$100 million or more; 

• A major increase in costs or prices 
for consumers, individual industries, 
Federal. State, or local government 
agencies, or georgraphic regions; or 

• Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with Foreign- 
based enterprises in domestic or export 
markets. 

In addition, we generally prepare a 
regulatory flexibility analysis that is 
consistent with the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 
through 612) unless the Secretary 
certifies that a proposed rule would not 
have a significant economic impact on a 
substantial number of small entities. For 
purposes of the RFA, we consider all 
physicians to be small entities. 

Also, section 1102(b) of the Act 
requires the Secretary to prepare a 
regulatory impact analysis if a proposed 
rule may have a significant impact on 
the operations of a substantial number 
of small rural hospitals. This analysis 
must conform to the provisions of 
section 603 of the RFA. For purposes of 


section 1102(b) of the Act. we define a 
small rural hospital as a hospital that is 
located outside of a Metropolitan 
Statistical Area and has fewer than 50 
beds. 

This proposed rule would revise the 
procedure used to calculate the MEI in 
order to more accurately reflect year-to- 
year economic changes affecting the 
cost of providing physicians* services. 
The methodology used to determine the 
MEI has not undergone a major revision 
since its adoption in 1975. Our analysis 
indicates that the revised methodologj' 
is very close to being budget neutral and 
any costs or savings associated with 
this proposed rule from FY 1992 through 
FY 1996 would be minimal 

Therefore, this final rule does not 
meet the $100 million criterion nor does 
it meet the other E.0.12291 criteria. 
Since this final rule is not a major rule 
under E.0.12291, a regulatory impact 
analysis is not required. 

Section 6102 of Public Law 101-239 
amended the Act by adding a new 
section 1848, which sets forth 
regulations governing Medicare 
payment for physicians’ services 
provided after December 31,1991. 
Section 1848(d)(3)(A)(ii) defines the 
appropriate update index that was in 
effect in 1989 for a category of service. 

In 1989, physicians’ services were 
subject to the MEI. The allowed 
percentage increases in the MEI were 
prescribed by Congress from April 1988 
through December 1991. 

We believe the revised methodology 
would have only minimal effects. 
Therefore, we are not preparing 
analyses for either the RFA or section 
1102 (b) of the Act since we have 
determined and the Secretary certifies 
that this proposed rule would not result 
in a significant economic impact on a 
substantial number of small entities and 
would not have a significant economic 
impact on the operations of a 
substantial number of small lural 
hospitals. 

List of Subjects in 42 CFR Part 405 

Administrative practice and 
procedure, Health facilities. Health 
professions. Kidney diseases. 
Laboratories. Medicare. Nursing homes. 
Reporting and recordkeeping 
requirements. Rural areas. X-rays. 

For the reasons set forth in the 
preamble, we propose to amend 42 CFR 
part 405. subpart E as follows; 
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PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 

Subpart E—Criteria for Determination 
of Reasonable Charges; 
Reimbursement for Services of 
Hospital Interns, Residents, and 
Supervising Physicians 

1 . The authorty citation for subpart E 
continues to read as follows: 

Authority: Secs, 1102,1814(b), 1832,1833(a), 
1834(b), 1842 (b) and (h), 1881 (b) and (v). 
1862(a)(14), 1866(a), 1871,1881.1888.1887, 
and 1889 of the Social Security Act as 
amended (42 U.S.C. 1302,1395f(b). 1395k, 
13951(a), 1395ra(b). 1395u (b) and (h). 1395x (b) 
and (v). 1395y(a)(14), 1395cc(a). 1395hh. 

1395IT, 1395WW. 1395xx. and 1395zz). 

2 . Section 405.502(a)(3) is revised as 
follows: 

§ 405.502 Criteria for determining 
reasonable charges. 

(a) * * * 

(3) In the case of physicians* serv'ices, 
the prevailing charges adjusted to reflect 
economic changes as provided under 
§ 405.504 of this subpart. 


3. Section 405.504 is amended by 
revising paragraphs (a)(3)(i) introductory 
text and (iii) and adding a new 
paragraph (d) to read as follows: 

§ 405.504 Determining prevailing charges. 

(a) Ranges of charges. 

* * ♦ « * 

(3)(i) In the case of physicians* 
services furnished before January 1. 

1992, each prevailing charge in each 
locality may not exceed the prevailing 
charge determined for the fiscal year 
ending June 30,1973 (without reference 
to the adjustments made pursuant to the 
economic stabilization program then in 
effect), except on the basis of 
appropriate economic index data which 
demonstrate that such higher prevailing 
charge level is justified by: 

« * * * « 

(iii) When, for any reason, a 
prevailing charge for a service in a 
locality has no precise counterpart in 
the carrier’s charge data for calendar 
year 1971 (the data on which the 
prevailing charge calculations for fiscal 
year 1973 were based), the limit on the 
prevailing charge shall be estimated, on 
the basis of data and methodology 


acceptable to the Secretary, to seek to 
produce the effect intended by the 
economic tax criterion. The allowance 
or reduction of an increase in a 
prevailing charge for any individual 
medical item or service may affect the 
allowance or reduction of an increase in 
the prevailing charges for other items or 
services where, for example, the limit on 
the prevailing charge is estimated as 
explained in the preceding sentence of 
this section, or where the prevailing 
charge for more than one item or service 
are established through the use of a 
relative value schedule and of dollar 
conversion factors. 

* « • * • 

(d) Computation and issuance of the 
MEI after 1991. 

(1) For fee screen years after 1991, the 
MEI is a physician input price index, 
which is adjusted by a 10-year moving 
average index of labor productivity in 
the nonfarm business sector. 

(2) The MEI is constructed using base 
year 1989 weights and annual changes in 
the economic price proxies as shown on 
the chart below: 


Proposed Medicare Economic Index Expenditure Categories, Weights and Price Proxies 


Expense category 


Weights 
(1989)» * 
(percent) 


Price proxy 


Total...... 

1. Physician’s Own Time (r>et income, general earnings) 

a. Wages and salaries. 

b. Fringe Beriefits... 

2. Practice expenses..... 

a. Nonphysician Employee Compensation... 

1. Wages and Salaries... 

2. Fringe Benefits.... 

b. Office Expenses... 

c. Medical Materials and Supplies.... 

d. Professional Liability Insurance............... 

e. Medical Equipment....... 

f. Other Professional Expenses.......... 

1. Automobile... 

2. Other.... 


100.0 

54.2 

45.3 
8.8 

45.9 

16.3 
13.8 

2.5 

10.3 

5.3 

4.8 

2.3 
69 

1.4 

5.5 


Average hourly earnings, total private nonfarm.* 
Employment Cost Irtdex, benefits, private r)onfarm,* 


Employment Cost Index, wages and salaries weighted for occupational 
mix of rK>r>physician employees.* 

Employment Cost Index. ber>eflts. white collar.* 

CPI-U Housing. 

PPI Ethical drugs. PPI Surgical appliances and supplies, and CPI-U 
Medical equipment and supplies (equally weighted). 

HCFA survey, change in average premiums for $100,000/$300.000 pro¬ 
fessional liability coverage amor>g 9 major insurers. 

PPI Medical instruments arxi equipment. 

CPI-U, Private transportation. 

CPI-U All items less food and energy. 


* purees: Martin L Gonzalez, ed.: Physician Marketplace Statistics. Fall. 1990. Center for Health Policy Research. Chicago. 

1 Practice Expenses Take the Leap of the Decade," Medical Economics, November 12, 1990; and HCFA. 

* Due to rounding, weights may rK>t sum to 100.0%. 

* Net of change in tervyear moving average of output per man-hour to exclude changes in economy-wide labor productivity. 


(3) When there is no methodological 
change, HCFA publishes in the Federal 
Register, as a final notice not subject to 
public comment, the annual increase in 
the MEI before the beginning of the fee 
screen year to which it applies. 
However, any proposed changes in the 
base year weights or in the price proxies 
used to calculate the MEI are published 
in the Federal Register with opportunity 
for public comment. 


Catalog of Federal Domestic Assistance 
Program No. 93.774, Supplementary Medical 
Insurance. 


Dated: April 18.1991. 

Gail R. Wilensky, 

Administrator, Health Care Financing 
Administration. 

Approved: May 31,1991. 

Louis W. Sullivan, 

Secretary. 

(FR Doc. 91-21506 Filed 9-6-91; 8:45 amj 
BILLING CODE 412(M>1-M 
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DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

43 CFR Parts 3400, 3410, 3420, 3440, 
3450, 3460, 3470, 3480 

PIN 1004-AB44 

[WO-660-4120-02-241A] 

Coal Management—General; 
Exploration Licenses; Competitive 
Leasing; Licenses to Mine; 
Environment, Coal Management 
Provisions and Limitations; 
Management of Leases, Licenses, and 
Logical Mining Units; and Coal 
Exploration and Mining Operations 

agency; Bureau of Land Management 
Interior. 


ACTION: Proposed rule; notice of 
extension of comment period. 

SUMMARY: The proposed rule that would 
revise provisions of the operations- 
related portions of the existing Federal 
Coal Management Program regulations, 
specifically those regulations relating to 
exploration licenses, logical mining 
units, suspensions, lease management, 
diligence, and exploration and mining 
operations on leased Federal coal, was 
published in the Federal Register on July 
12,1991 (56 FR 32002), allowing 60 days 
for public comment. In response to 
public request, the comment period is 
being extended 30 days to October 10, 
1991. 

DATES: Comments should be submitted 
by October 10.1991. Comments received 


-sP 

or postmarked after the above date may * 
not be considered in the decisionmaking 
process on the final rulemaking. 
addresses: Comments should be sent 
to Director (140). Bureau of Land 
Management room 5555, Main Interior 
Building, 1849 C Street NW.. 

Washington, DC 20240. Comments will 
be available for public review at the 
above address during regular business 
hours (7:45 aon. to 4:15 pjn.), Monday 
through Friday. 

FOR FURTHER INFORMATION CONTACT: 

Paul Pc^itzer, (202) 208-7722, or Harold 
W. Moritz, (202) 206-7722. 

Richard Roldan, 

Acting Assistant Secretary' of the Interior. 

(FR Doc. 91-21499 Filed 9-6-91; 6*45 am| 

BILLING CODE 4310-a4-M 
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Federal Register 

Vol. 56. No. 174 

Monday, September 9. 1991 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 
Forest Service 

Expansion of the Breckenridge Ski 
Area, Arapaho National Forest, Summit 
County, CO 

AGENCY: Forest Service, USDA. 
action: Cancellation of notice of intent. 

Breckenridge Ski Corporation has 
requested the USDA Forest Service to 
indefinitely postpone its request for a 
2,635 acre expansion of its ski area 
permit boundary. The Forest Service 
considers the request for expansion to 
be withdrawn. The Notice of Intent, 
published in Vol. 55, No. 208 of the 
Federal Register October 26,1990 p. 

43151 is hereby rescinded. 

FOR FURTHER INFORMATION CONTACT: 
Greg Davis. Project Manager. Box 620, 
Siverthorne. Colorado 80498. 303-498- 
5400. 

Dated: August 28,1991. 

Gerald P. Hart, 

Acting Forest Supervisor. 

|FR Doc. 91-21454 Filed 9-6-91; 8:45 am] 
BILLING CODE S410-11-M 


Soil Conservation Service 

Ecleto Creek Watershed Project; 
Finding of No Significant Impact 

AGENCY: Soil Conservation Service, 
USDA. 

action: Notice of a finding of no 
significant impact. 

summary: Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
part 650); the Soil Conservation Service. 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 


Ecleto Creek Watershed; DeWitt, 
Guadalupe, Karnes, and Wilson 
Counties, Texas. 

FOR FURTHER INFORMATION CONTACT: 

Harry W. Onelh, State Conservationist. 
Soil Conservation Service. 101 South 
Main, Temple. Texas 76501-7682, 
telephone (817) 774-1214. 
SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Harry W. Oneth, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The project concerns a plan for flood 
control and watershed protection. The 
planned works of improvement include 
11 floodwater retarding structures and 
technical assistance for land treatment. 

The Notice of a Finding of a No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
federal, state, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
Harry W. Oneth. 

No administrative action on 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. 

Dated: August 26.1991. 

Charles W. Conklin, 

Assistant State Conservationist. 

[FR Doc. 91-21410 Filed 9-6-91; 8:45 am] 
BILLING CODE 3416-16-M 


Elm Creek (Cen-Tex) Watershed, TX 

agency: Soil Conservation Service, 
USDA. 

ACTION: Notice of intent to prepare an 
environmental impact statement. 

summary: Pursuant to section 102(2)(c) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 


notice that a supplement to the 
environmental impact statement is being 
prepared for the Elm Creek (Cen-Tex) 
Watershed, Bell, Falls, McLennan, and 
Milam Counties, Texas. 

FOR FURTHER INFORMATION CONTACT: 

Harry W. Oneth, State Conservationist. 
Soil Conservation Service. 101 South 
Main. Temple, Texas 76501-7682. 
telephone (817) 774-1214. 

SUPPLEMENTARY INFORMATION: The 

work plan was approved and an 
environmental impact statement 
prepared in 1975. Twenty-nine 
floodwater retarding structures have 
been installed and 16 remain to be 
installed. As a result of deleting Site 42 
and adding Sites 42A and 42B, which are 
smaller structures, the project may 
cause significant local, regional, or 
national impacts on the environment. 
Therefore, Harry W. Oneth. State 
Conservationist, has determined that the 
preparation and review of a supplement 
to the environmental impact statement 
is needed for this project. 

The project concerns a plan for 
watershed protection and flood 
prevention. Alternatives under 
consideration to reach these objectives 
include proceeding with the project as 
originally planned, stop all future action, 
and replace Site 42 with Sites 42A and 
42B. 

A draft supplement to the 
environmental impact statement will be 
prepared and circulated for review by 
agencies and the public. The Soil 
Conservation Service invites 
participation and consultation of 
agencies and individuals that have 
special expertise, legal jurisdiction, or 
interest in the preparation of the draft 
environmental impact statement. 

A meeting will be held at 8 p.m., 
Thursday, November 14,1991, at 602 
South 1st Street. Temple, Texas, to 
determine the scope of the evaluation ot 
the proposed action. Further information 
on the proposed action, or the meeting 
may be obtained from Harry W. Oneth, 
State Conservationist, at the above 
address or telephone (817) 774-1214. 

Dated: August 26.1991. 

Charles W. Conklin, 

Assistant State Conservationist 
(Administration). 

|FR Doc. 91-21491 Filed 9-6-91; 8:45 am) 

BILLING CODE 3410-1S-M 
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Pine Creek Watershed, Lamar County, 
TX; Intent To Prepare a Supplemental 
Environmental Impact Statement 

agency: Soil Conservation Service, 
USDA. 

action: Notice of intent to prepare a 
supplemental environmental impact 
statement. 

SUMMARY: Pursuant to section 102(2)(C] 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that a supplemental 
environmental impact statement is being 
prepared for the Fhne Creek Watershed, 
Lamar County. Texas. 

FOR FURTHER INFORMATION CONTACT. 
Harry W. Oneth, State Conservationist. 
Soil Conservation Service, 101 South 
Main, Temple, Texas 76501, telephone 
(817) 774-1214. 

SUPPLEMENTARY INFORMATION: The 

environmental assessment of this 
federally assisted action indicates that 
the project may cause significant local, 
regional, or national impacts on the 
environment. As a result of these 
findings, Harry W. Oneth, State 
Conservationist, has determined that the 
preparation and review of a 
supplemental environmental impact 
statement are needed for this project. 

The project concerns the completion 
of an authorized flood prevention and 
watershed protection project with the 
addition of a municipal and industrial 
water supply. Alternatives under 
consideration to reach these objectives 
include proceeding with the project as 
originally planned or redesigning one 
floodwater retarding structure to include 
industrial and municipal water supply. 

A draft supplemental environmental 
impact statement will be prepared and 
circulated for review by agencies and 
the public. The Soil Conservation 
Service invites participation and 
consultation of agencies and individuals 
that have special expertise, legal 
jurisdiction, or interest in the 
preparation of the draft supplemental 
environmental impact statement. A 
public meeting will be held October 1. 
1991 from 10 a.m. to 12 noon in the 
Lamar County Courthouse in Paris, 
Texas to determine the scope of the 
evaluation of the proposed action. 
Further information on the proposed 
action or the meeting may be obtained 
from Harry W. Oneth, State 
Conservationist, at the above address or 
telephone (817) 774-1214. 


Dated: August 26.1991. 

Charles W. Conklin, 

Assistant State Conservationist 

[FR Doc. 91-21409 Filed 9-6-91; 8:45 am) 

BILUNQ CODE 3410-ie-M 


COMMISSION ON CIVIL RIGHTS 
Minnesota Advisory Committee 

Notice is hereby given, pursuant to the 
provisions of the rules and regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Minnesota 
Advisory Committee to the Commission 
will be held from 6 p.m. until 9 p.m. on 
Thursday. September 26,1991, at the 
Omni Northstar Hotel. 618 2nd Avenue, 
So., Minneapolis St. Paul, Minnesota. 
The purpose of this meeting is to discuss 
press and media stereotyping of 
minorities. 

Persons desiring additional 
information should contact Mary E. 
Ryland, Committee Chairperson at (218) 
727-3673 or Constance M. Davis, 
Regional Director of the Midwestern 
Regional Office, U.S. Commission on 
Civil Rights, at (312) 353-6311. Hearing- 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter should contact 
the Regional Division at least five (5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington, DC. September 3. 
1991. 

Carol Lee Hurley, 

Chief» Regional Programs Coordination Unit 
[FR Doc, 91-21438 Filed 9-6-91; 8:45 am) 
BILUNG CODE 633S>01-M 


DEPARTMENT OF COMMERCE 

Agency Form Under Review by the 
Office of Management and Budget 
(0MB) 

DOC has submitted to 0MB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: Bureau of the Census. 

Title: Manufacturers* Shipments, 
Inventories, and Orders (M3). 

Form Numberfs): M-3 (SD). 

Agency Approval Number: 0607-0008. 

Type of Request: Revision of a 
currently approved collection. 

Burden: 20,000 hours. 

Number of Respondents: 5,000. 

Avg Hours Per Response: 20 minutes. 


Needs and Uses: The Census Bureau 
conducts the M3 survey, one of the 
principal Federal economic indicators, 
to collect monthly manufacturing data 
from a sample of firms in the 
manufacturing sector of the economy. 
The data are used to analyze short- and 
long-term trends in the manufacturing 
sector and as related to other sectors of 
the economy. The shipments and 
inventory data are essential inputs into 
the gross national product accounts, 
while the orders data are direct inputs 
into the leading economic indicator 
series. The survey also provides 
valuable and timely data for economic 
planning and analysis to business firms, 
trade associations, research and 
consulting agencies, and the academia 
on the domestic manufacturing sector. 

Affected Public: Businesses or other 
for-profit organizations. Small 
businesses or organizations. 

Frequency: Monthly. 

Respondent's Obligation: Voluntary. 

OMB Desk Officer Marshall Mills, 
395-7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing Edward Michals, DOC 
Forms Clearance Officer, (202) 377-3271, 
Department of Commerce, room 5312, 
14th and Constitution Avenue, NW., 
Washington. DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Marshall Mills, OMB Desk Officer, room 
3208, New Executive Office Building, 
Washington, DC 20503. 

Dated: September 3,1991. 

Edward Michals, 

Departmental Forms Clearance Officer, 

Office of Management and Organization. 

[FR Doc. 91-21539 Filed 9-6-91; 8:45 am) 

BILUNQ CODE 351(M)7-F 


Bureau of Export Administration 

Action Affecting Export Privileges; 
Dominion Oilfields Supply Company, 
Ltd. 

Order 

Whereas, the Office of Export 
Enforcement. Bureau of Export 
Administration, United States 
Department of Commerce (Department), 
has notified Dominion Oilfields Supply 
Company. Limited (hereinafter referred 
to as Dominion) of its intention to 
initiate an administrative proceeding 
against it alleging that Dominion 
violated the provisions of § 787.3(b) of 
the Regulations in that, between March 
1986 and continuing through about 
March 1989, Dominion conspired with 
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Alvin C. Schreiner, Phillip B. Wicker, 
and others to bring about acts that 
constituted violations of the Act and the 
Regulations and that the objective of the 
alleged conspiracy was to effectuate the 
export of U.S.'Origin industrial, including 
oil drilling equipment from the United 
States to Libya, through the United 
Kingdom, without obtaining from the 
Department the validated export 
licenses or reexport authorizations 
required by § 772.1(b). 774.1, 785.7 and 
790.7 of the Regulations; 

Whereas, the Department and 
Dominion have entered into a Consent 
Agreement whereby they have agreed to 
settle all matters between them by 
Dominion's paying to the Department a 
civil penalty of $10,000 and by the 
Department's denying Dominion's 
export privileges for five years (a 
portion of which is suspended as set 
forth below); 

The terms of the Consent Agreement 
having been approved by me; 

Therefore, it is ordered: 

First, a civil penalty in the amount of 
$10,000 is assessed against Dominion 
which Dominion shall pay to the 
Department within 30 days of the date of 
the entry of this Order. Payment shall be 
made in the manner specified in the 
attached instructions. 

Second, Dominion Oilfields Supply 
Company. Limited (hereinafter referred 
to as Dominion) 7100 North Loop East, 
suite 7, Houston, Texas 77028. and all Its 
successors, assigns, officers, partners, 
and any representatives, agents or 
employees acting on its behalf shall, for 
a period of five years from the date of 
entry of this Order, be denied all 
privileges of participating, directly or 
indirectly, in any manner or capacity, in 
any transaction involving the export of 
U.S.-origin commodities or technical 
data from the United States or abroad. 

A. Without limiting the generality of 
the foregoing, participation prohibited in 
any such transaction, either in the 
United States or abroad, shall include, 
but not be limited to, participation: (i) 

As a party or as a representative of a 
party to any export license application 
submitted to the Department; (ii) in 
preparing for filing with the Department 
any export license application or 
request for reexport authorization, or 
any document to be submitted 
therewith; (iii) in obtaining from the 
Department or using any validated or 
general export license or other export 
control document; (iv) in carrying on 
negotiations with respect to, or in 
receiving, ordering, buying, selling, 
delivering, storing, using, or disposing of 
any commodities or technical data, in 
whole or in part, exported or to be 
exported from the United States and 


subject to the Regulations: and (v) in 
financing, forwarding, transporting, or 
other servicing of such commodities or 
technical data. Such denial of export 
privileges shall extend only to those 
commodities and technical data which 
are subject to the Act and the 
Regulations. 

B. After notice and opportunity for 
comment pursuant to 15 CFR 788.3(c). 
such denial may be made applicable to 
any person, firm, corporation, or 
business organization with which 
Dominion is now or hereafter may be 
related by affiliation, ownership, 
control, position of responsibility, or 
other connection in the conduct of trade 
or related services. 

C. No person, firm, corporation, 
partnership or other business 
organization, whether in the United 
States or elsewhere, without prior 
disclosure to and specific authorization 
from the Office of Import Licensing 
shall, with respect to U.S.-origin 
commodities and technical data subject 
to the Act and the Regulations, do any 
of the following acts, directly or 
indirectly, or carry on negotiations with 
respect thereto, in any manner or 
capacity, on behalf of or in any 
association with Dominion or any 
related person, or whereby Dominion or 
any related person may obtain any 
benefit therefrom or have any interest or 
participation therein, directly or 
indirectly: (a) Apply for. obtain, transfer, 
or use any license. Shipper's Export 
Declaration, bill of lading, or other 
export control document relating to any 
export, reexport, transshipment, or 
diversion of any U.S.-origin commodity 
or technical data exported in whole or in 
part, or to be exported by. to, or for 
Dominion or any related person denied 
export privileges; or (b) order, buy. 
receive, use. sell, deliver, store, dispose 
of, forward, transport, finance, or 
otherwise service or participate in any 
export, reexport, transshipment or 
diversion of any commodity or technical 
data exported or to be exported from the 
United States. 

D. As authorized by § 788.16(c) of the 
Regulations, the denial period herein 
provided for against Dominion shall be 
suspended for a period of four years and 
10 months beginning two months from 
the date of entry of this Order and shall 
thereafter be waived, provided that: (1) 
Dominion fully cooperates with the 
reasonable requests of the Department, 
either on the Department's own behalf 
or on the behalf of other appropriate 
agencies of the United States 
Government in investigating all facts 
and circumstances arising from the 
allegations contained in the proposed 
Charging Letter, provided that no 


testimony, statements, documents, or 
other information provided by Dominion 
or by any of its present or past officers, 
directors, employees, agents, or 
representatives (or any information 
directly or indirectly derived from such 
testimony, statements, documents or 
other information) may be used against 
Dominion, its affiliates, successors, 
parents, assigns, and also its past or 
present agents, representatives, officers, 
directors, or employees, with the 
exception of A1 Schreiner, Phillip 
Wicker, and Ted Datchko, in any 
criminal, civil, or administrative 
proceeding, except a prosecution for 
perjury or giving a false statement 
occurring from such cooperation. The 
continued suspension of the period of 
denial is expressly made contingent 
upon Dominion's ongoing cooperation 
with such investigations, and with any 
criminal, judicial or administrative 
litigation arising therefrom, as the 
United States Government may choose 
to pursue. Dominion's failure or refusal 
to cooperate may result in the 
revocation of the suspension: and (2) 
during the period of applicable 
suspension. Dominion has not 
committed any violation of the Act or 
any regulation, order or license issued 
under the Act. 

Third, that the proposed Charging 
Letter, the Consent Agreement and this 
Order shall be made available to the 
public. A copy of this Order shall be 
served on Dominion and published in 
the Federal Register. 

This constitutes the final agency 
action in this matter. 

Dated: August 26.1991. 

Kenneth A. Cutshaw, 

Acting Assistant Secretary for Export 
Enforcement 

|FR Doc. 91-21413 Filed 9-6-91; 8:45 am| 

BILLING CODE 3510-OT-M 


Electronic Instrumentation Technical 
Advisory Committee; Partially Closed 
Meeting 

A meeting of the Electronic 
Instrumentation Technical Advisory 
Committee will be held October 1,1991. 
in the Herbert C. Hoover Building, room 
1617F, 14th 8t Pennsylvania Avenue. 
NW., Washington, DC. The Committee 
will meet in closed session from 8 a.m. 
to 10 a.m. The Committee will meet in 
open session from 10 a.m. to 12 p.m. The 
Committee will meet again in closed 
session from 12 p.m. to 5 p.m. The 
Committee advises the office of 
Technology and Policy Analysis with 
respect to technical questions that affect 
the level of export controls applicable to 
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electronics and related equipment and 
technology. 

Agenda: 

Executive Session 8 a.m.-lO a.m. 

1 . Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto. 

General Session 10 a.m.-12 p.m 

2 . Opening remarks by the Chairman. 

3. Presentation of papers or comments 
by the public. 

4. Discussion of COCOM Core List 
export controls. 

Executive Session 12 p.m.-5 p.m. 

5. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S, and COCOM 
control program and strategic criteria 
related thereto. 

The General Session of the meeting 
with be open to the public and a limited 
number of seats will be available. To the 
extent that time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. However, to facilitate 
distribution of public presentation 
materials to the Committee members, 
the Committee suggests that presenters 
forward the public presentation 
materials two weeks prior to the 
meeting date to the following address: 
Lee Ann Carpenter, TAC Staff/BXA/ 

Rm. 1621, U.S. Department of 
Commerce, 14th & Pennsylvania Ave. 
NW., Washington, DC 20230. 

The Assistant Secretary for 
Administration, with the concurrence of 
the General Counsel, formally 
determined on January 5,1990, pursuant 
to section 10(d) of the Federal Advisory 
Committee Act, as amended, that the 
series of meetings of the Committee and 
of any Subcommittee thereof, dealing 
with the classified materials listed in 5 
U.S.C., 552(c)(1) shall be exempt from 
the provisions relating to public 
meetings found in section 10(a)(1) and 
(a)(3), of the Federal Advisory 
Committee Act. The remaining series of 
meetings or portions thereof will be 
open to the public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, room 6628, U.S. Department of 
Commerce, Washington, D.C. 20230. For 
further information or copies of the 
minutes, contract Lee Ann Carpenter on 
(202) 377-2583. 


Dated: September 3,1991. 

Betty Anne Ferrell, 

Director Technical Advisory Committee 
Staff. 

[FR Doc. 91-21538 Filed 9-6-91; 8:45 am) 

BILLING CODE 3510-OT-M 


International Trade Administration 

President’s Export Council: Meeting of 
the President’s Export Council 

agency: International Trade 
Administration, Commerce. 

ACTION: Notice of an open meeting. 

summary: The President’s Export 
Council is holding a meeting to discuss 
Council committee work plans and 
issues relating to foreign market 
development, U.S. trade 
competitiveness, export promotion, 
export financing, and export controls. 
The President’s Export Council was 
established on December 20,1973, and 
reconstituted May 4,1979, to advise the 
President on matters relating to U.S, 
export trade. 

DATES: September 24.1991, from 10 a.m. 
to 11:45 a.m. and 1:30 p.m. to 3 p.m. 
ADDRESSES: Willard Hotel, Ballroom, 
1401 Pennsylvania Avenue, NW., 
Washington, DC 20004. Seating is 
limited and will be on a first come, first 
serve basis. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Sylvia Lino Prosak, President’s 
Export Council, room 3215, Washington, 
DC 20230. 

Dated: September 3,1991. 

Wendy H. Smith, 

Staff Director and Executive Secretary, 
President’s Export Council. 

[FR Doc. 91-21479 Filed 9-6-91; 8:45 am) 
BILLING CODE 3510-DR-M 


University of California, Los Alamos, et 
al.; Consolidated Decision on 
Applications for Duty-Free Entry of 
Scientific Articles 

This is a decision consolidated 
pursuant to section 6(c) of the 
Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR Part 301). 
Related records can be viewed between 
8:30 a.m. and 5 p.m. in room 4204, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 

Decision: Denied. Applicants have 
failed to establish that domestic 
instruments of equivalent scientific 
value to the foreign instruments for the 
intended purposes are not available. 


Reasons: Section 301.5(e)(4) of the 
regulations requires the denial of 
applications that have been denied 
without prejudice to resubmission if 
they are not resubmitted within the 
specified time period. This is the case 
for each of the listed dockets. 

Docket Number. 90-095. Applicant: 
University of California, Los Alamos 
National Laboratory, P.O. Box 990, Los 
Alamos, NM 87545. Instrument: Low 
Energy Pion Momentum Compactor. 
Manufacturer: Interatom GmbH, West 
Germany. Date of Denial Without 
Prejudice to Resubmission: February 26, 
1991. 

Docket Number: 90-195. Applicant: 
University of Georgia, Athens, GA 
30602. Instrument: Mass Spectrometer. 
Model Tracermass. Manufacturer: 
Europa Scientific. United Kingdom. Dote 
of Denial Without Prejudice to 
Resubmission: May 29,1991. 

Frank W. Creel, 

Director, Statutory Import Programs Staff 
[FR Doc. 91-21540 Filed 9-6-91; 8:45 am) 

BILLING CODE 3510-OS-M 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

USAF Scientific Advisory Board 
Meeting 

August 29,1991. 

The USAF Scientific Advisory Board 
Ad Hoc Committee on Science and 
Technology (S&T) Broad Program 
Appraisal (BPA) will meet on October 
10.1991, from 8 a.m. to 5 p.m. at The 
Pentagon, Washington. DC 20330. 

The purpose of the meeting is to 
present the Committee’s observations 
and comments on the Air Force S&T 
programs to the Air Force Acquisition 
Executive (AFAE) to assist him in his 
decisions to approve/disapprove the 
Technology Area Plans (TAPs) and the 
Technology Investment Plans (TIPs) 
submitted for the management of these 
programs. This meeting will involve 
discussions of (1) classified defense and 
(2) contractor proprietary matters listed 
in section 552b(c) of title 5, United 
States Code, specifically subparagraphs 
(1) and (4) thereof, and accordingly will 
be closed to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 
(703) 697-8404. 

Patsy). Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 91-21414 Filed 9-6-91; 8:45 am] 
BILLING CODE 391(M>1-M 
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Department of the Army 

Patent Licenses, ExcHisfve and 
Partially Exclusive; Gutleber, F.S. 

agency: U.S. Army Communications- 
Electronics Command. 

ACTION: Notice of prospective exclusive 
and partially exclusive licenses. 

summary: In accordance with 37 CFR 
404.7(a)(l)(i). announcement is made of 
prospective partially exclusive licenses 
of the following United States Patent 
Nos.. 4.460,992 and 4.457.007. 

FOR FURTHER INFORMATION CONTACT: 

Mr. William H. Anderson, U.S. Army 
Communications-Electronics Command, 
ATTN: AMSEL-LG-L, Fort Monmouth, 
New Jersey 07703-5000. Telephone (908) 
532-4112. 

SUPPLEMENTARY INFORMATION: The 

above mentioned United States Patents 
involve the generation and compression 
(detection) of spread spectrum 
multiplexed noise codes and 
applications of these codes in 
communications, switching and control 
systems. Rights to these patents are 
owned by the United Stales 
Government, as represented by the 
Secretary of the Army. Under the 
authority of section ll(a)(2J of the 
Federal Technology Transfer Act of 1986 
(Pub. L 99-502) and section 207 of Title 
35, United States Code, the Department 
of the Army, as represented by the 
Communications-^ectronics Command, 
intends grant exclusive or partially 
exclusive licenses for the above 
mentioned United States Patents to the 
following entities: 

Hillier Technologies, a Limited 
Partnership, 500 Alexander Park, 

CN23, Princeton, New Jersey 08543- 
0023; and 

Thomas R Barheim Co., Inc., 4239 
Highway No. 33. Tinton Falls. New 
Jersey 07753. 

Pursuant to 37 CFR 404.7(aKl){i) any 
interested party may file written 
objections to these prospective 
exclusive or partially exclusive license 
arrangements. Written objections should 
be directed to: Mr. William H. 

Anderson, Intellectual Property Law 
Division. U.S. Army Communications- 
Electronics Command, ATTN: AMSEL- 
LG-L, Fort Monmouth, New Jersey 
07703-5000. 

Written objections must be filed 
within 60 days from the date of the 


publication of this notice in the Federal 
Register. 

John O. Roach, 11. 

Army Liaison Officer with the Federal 
Register. 

(FR Doc. 91-21567 Filed 9-6-91; 8:45 am] 
BtLUNO CODE 371(>-Ot-M 


Patent Licenses, Exclusive and 
Partially Exclusive: Spread Spectrum 
Multiplex Noise Codes 

AGENCY: U.S. Army Laboratory 
Command. 

ACTION: Notice of availability for non¬ 
exclusive, or partially exclusive 
licensing of U.S. Patents concerning 
Spread Spectrum Multiplexed Noise 
Codes. 

SUMMARY: In accordance with 37 CFR 
404.6 announcement is made of the 
availability of U.S. Patent Nos. 4,460,992 
and 4,457,007 for licensing. These 
patents have been assigned to the 
United States of America as represented 
by the Secretary of the Army, 
Washington. DC. 

These patents concern spread 
sjiectrum multiplexed noise codes and 
methods to eliminate interference of the 
same. These codes are formed with 
mate code pairs which when 
orthogonally multiplexed, transmitted 
and detected in a matched filter possess 
an impulse autocorrelation function, 
meaning they compress to a single 
impulse containing no sidelobes. 
Generally, the noise codes are 
comprised of binary digital noise codes 
which compress to a code bit width of 
tau. 

By utilizing these multiplexed noise 
codes, simplex and duplex wireless data 
transmission may be accomplished with 
no interference. Further, these codes 
may be used in multiple access 
communication systems wherein each 
user may be assigned a different unique 
noise code pair consisting of code mate 
pairs that are selected from a subset of 
multiplexed noise codes whose cross- 
correlation function value is equal to 
zero at a time when all the code mate 
pairs compress to a single impulse with 
no sidelobes. Therefore, several million 
users may exist in any one local 
transmission area. 

Under the authority of section 11(a)(2) 
of the Federal Technology Transfer Act 
of 1986 (Pub. L. 99-502) and section 207 
of Title 35, United States Code, the 
Department of the Army as represented 
by the United States Army. 
Communications Electronics Command 
wishes to license the above-mentioned 
United States Patents in a non¬ 
exclusive, exclusive or partially 


exclusive manner to any party 
interested in manufacturing and selling 
devices covered by the above mentioned 
patents. 

FOR FURTHER INFORMATION CONTACT: 

Mr. William R Anderson. United States 
Communications-Electronics Command, 
ATTN: AMSEL-LG-L, Fort Monmouth, 
New Jersey 07703-5000. (908) 532-^1126. 
John O. Roach, U, 

Army Liaison Officer with the Federal 
Register. 

|FR Doc. 91-21566 Filed 9-6-91; 8:45 am) 
BILUNQ CODE 3710-0t-M 


Corps of Engineers, Department of 
the Army 

Availability of the Draft Environmental 
Impact Statement (DEIS) of the Los 
Angeles County, Drainage Area 
(LACDA) Review Study, CA 

AGENCY: Army Corps of Engineers, Los 
Angeles District. 

ACTION: Notice of availability. 

SUMMARY: This Draft EIS has been 
prepared as part of the LACDA Review 
Study which is designed to develop a 
system-wide approach to identifying 
means for improving the capabilities of 
the LACDA flood control system. During 
the 40 years since its construction, the 
ability of the system to provide a high 
level of protection has diminished due to 
an increase in surface runoff, loss of 
groimdwater percolation and associated 
increases in contributory flow from 
additional storm drains. 

The tentatively selected plan for 
improving flood protection in the 
LACDA system, consists of the 
following: (1) Levee armoring and 
raising channel walls along the Rio 
Hondo, the Los Angeles River (LAR) 
from Atlantic Boulevard to the Ocean, 
and Compton Creek; and (2) armoring 
the backside (outside) of the LAR from 
Atlantic Boulevard to the Pacific Ocean. 
Rio Hondo (entire) and Compton Creek 
from Willowbrook to the LAR. These 
sections would prevent predicted 
overtopping of the levees that would be 
expected in the event of catastrophic 
flooding. The linear distance of the 
armoring would be about 28 miles. 
Accessibility to the channel would not 
be impacted. Raising the channel walls 
would also include channel transitions 
to trapezoidal where necessary and 
extensions of bridge piers where 
possible. Environmental enhancement, 
habitat improvement, and mitigation 
have been considered but will not be 
included in project features because the 
project would not modify any habitats. 












Federal Register / Vol. 56, No. 174 / Monday, September 9. 1991 / Ncftices 


43945 


A range oT alternative solutions 1o 
reduce the flood threat along the Los 
Angeles River and the Rio'Hondo has 
been considered by the Corps of 
Engineers during the initial plan 
formulation j)ha8e of (he study. 
Alternatives considered during the 
plannii^ process include 2 plans with 
detention or spreading ground 
possibilities .(that of deepening Tujunga 
and Pacoima Sjp^’eading.grounds:-and 
that of using Santa Fe gravel,pi I as a 
detention basin). Public scoping 
meetings were held lo obtain agency 
and community input to assure that all 
concerns are identified and 'addressed in 
the Draft EIS/PIR. The Corps has 
initiated coordination efforts with 
appropriate Federal, state and local 
agencies to resolve potential problems 
concerning involved biological 
resources. A public meeting will be held 
to receive comments regarding the Draft 
EIS. It will be in the Carson Community 
Center, Carson, California, on October 1, 
1991, at 7 p.m. Comments received 
during the DEIS public review period 
will be considered and addressed in the 
Final EIS. Another public review period 
will follow distribution of the Final EIS. 
FOR FURTHER INFORMATION CONTACT: 

Concems.about the Draft EIS can be 
answered by Mr. Ron Ganzfried 
(CESPL-PD-RN), D.S. Army Corps of 
Engineers, Los Angeles District, P.Q. 

Box 2711, Los Angeles. California 90053- 
2325. (213) 894-2314. Comments must be 
received by October 14.1991. 

John O. Roach, in. 

Army Liaison Officer with the Federal 
Register. 

[FR Doc. 91-21494 Filed 9-6-91; 8:45 am] 

BILLING CODE 3710.KF-M 


Intent To Prepare a Draft 
Supplemental Environmental Impact 
Statement (D-SEIS) for a Proposed 
Dam andDeservoir on the Rio 
Portuiju6s In the MunicIpio of Ponce, 
Puerto Rico 

AGENCY: U.‘S. Army Coips of Engineers. 
Department of Defense. 

ACTION: Notice of intent. 

summary: The ]acksGnvf]le District, U S. 
Army Corps of Engineers, has prepared 
a Feature Design Memorandum for the 
construction dflhePortugues Dam and 
Reservoir. A draft Supplement will be 
prepared for the project to update the 
Final EIS (circulated in 1973), 
for FURTHER INFORMATION CONTACT: 
Questions about thejiroposed action 
and Draft SEIS can be answered by: 
Barbara Cintron, U.S. Army Engineer 
District. P.O. Box 4970, Jacksonville, 


Florida 32232-0019: Telephone X904) 791- 
1692. 

SUPPLEMENTARY INFORMATION: The 

projects for flood control and other 
puiposes on^ePortugu^s and Bucan4 
Rivers in Ponce, Puerto Rico, ivere 
authorizedby section 201 bf the Flood 
Control Act of 1970, Publicbaw 91-011. 

A Final Environmental Impact 
Statement Tor the 'entire Portugues- 
Bucan6 project ^as circulated in 1974. 
The dam and reservoir on Rio Portugu^s 
constitute theilast phase of this project, 
and. in conjunction with the dam and 
reservoir on the Rio Cerrillos and 
channel improvements to the Portugues 
and Bucana Rivers;in-Ponce, will 
provide flood control and water supply 
to the city of Ponce. The dam will be 
located about 3 miles northwest of 
Ponce, and will be built in two phases. 
The first phase, an irtterim dam to a 
height of 219:6*feet, will provide the 
flood control features nf the project. At 
this stage maximum pool elevation will 
be 530.9 ft msl, with a maximum surface 
area of 215 acres. During the second 
phase the dam will be completed to its 
designed height of 270.6 feet Tor water 
supply purposes. Maximum pool 
elevation will then be 585.6 feet msl. 
with a -maximum surface area of 320 
acres. Four sites will be developed 
under both options for recreational 
purposes by the general public. 

1. Construction of the dam .and 
reservoir will require some relocations 
of roads and buildings. Other*effects 
include impacts on Imowxi.cultural sites, 
on vegetative cover and wildlife 
habitats in the dam and pool area, and 
on fish resources of thel^io Portugues 
and its upstream tributaries. 

2 . An extensive public involvement 
program accompanied the formulation of 
original project plans and circulation of 
the Draft and Final Environmental 
Impact Statements for the overall 
project (during 1973-74). Because of the 
time elapsed since circidation of the 
FEIS and subsequent changes in 
environmental laws and regulations, it is 
appropriate to review the.environmental 
consequences of (he project and update 
existing information. A letter requesting 
views and comments was circulated to 
Commonwealth and Federal agencies 
and interested parties in August, 1990, 
announcing the Corps’intent to prepare 
and circulate a comprehensive 
environmental document for the dam 
and reservoir and.requesting assistance 
in identifying significant issues to be 
addressed. 

3. Significant issues identified to date 
which will be addressed in the SEIS 
include effects on federally listed 
threatened and endangered species, if 


present: effects'on upland and instream 
habitats: effects on forest resources: 
effects on freewater fish resources: and 
effects on cultural and aesthetic 
resources Of the site. 

4. Coordination with the U.S. Fish and 
Wildlife-Service will be accomplished in 
accompliance with action 7 of the U.S. 
Endangered Species Act. Coordination 
required by appilicable Federal and 
Commonwealth laws and policies will 
be conducted. 

5. A scoping meeting is not scheduled. 
The Draft Supplement will be availabh* 
to the public in October 1991. 

Dated: August'21.1991. 

A.J. Salem. 

Chief Planning Division. 

[FR Doc. 91-21568 Filed 9-6-91; 8:45 am) 

BILLING CODE 37tO-AJ-ll 


Department of the Navy 

Planning and Steering Advisory 
Committee; Closed Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. app. 2). notice is hereby given 
that the Planning and Steering Advisory 
Committee will meet October 7.1991. 
from 0900 to 1530, at the Center Tor 
Naval Analyses, 4401 Ford Avenue. 
Alexandria, Virginia. This session will 
be closed to the public. 

The purpose of this meeting is to 
discuss topics relevant to SSBN'security. 
The entire agenda will consist of 
classified information that isspecifiGally 
authorized by Executive order to be kept 
secret in the interest of national defense 
and is properly classified pursuant to 
such Executive order. Accordingly, the 
Secretary erf the Navy has determined in 
writing that all sessions of the meeting 
shall be closed to the public.because 
they concern matters listed in 552b(c}(l) 
of title S.TJniled States Code. 

For further information concerning 
this meeting contact: LT 7 . E. Williams 
(OP-213E), Pentagon, room 4D534. 
Washington, DC 20350. telephone 
number (703-697-8887). 

Dated: August 28.1991. 

Wayne T. Baucino, 

Lieutenant. ]ACC, U.S. Naval Reserve, 
Alternate FederalJiegisteriLiaison Officer. 

|FR Doc. 91-21415Fi!ed 9-*8-91: 8:45 am] 

BILLING CODE SSIO-AE-f 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

(Docket Nos. QF88-296-002, et al ] 

Project Orange Associates, L.P., et al.; 
Electric Rate, Small Power Production, 
and Interlocking Directorate Filings 

Take notice that the following filings 
have been made with the Commission: 

1. Project Orange Associates, L.P. 

(Docket No. QF8a-296-002l 

August 26.1991. 

On August 21.1991, Project Orange 
Associates, L.P. (Applicant), of 6780 
Northern Boulevard, Suite 501, East 
Syracuse. New York, 13507, submitted 
for filing an application for 
recertification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission’s 
Regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located at Syracuse, New 
York, and will consist of two 
combustion turbine generators and two 
supplementary fired heat recovery 
boilers. 

The original certification was issued 
to G.A.S. Orange Development, Inc., on 
June 29,1988, (43 FERC H 62,370). The 
instant recertification is requested due 
to a change in the configuration, from 
one to two combustion turbine 
generators/heat recovery boiler units 
and a change in the ownership structure. 

Comment date: October 9,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Dravo Energy Resources of 
Montgomery County, Inc. 

(Docket No. QF86-142-0021 
August 28.1991. 

On August 23.1991, as supplemented 
on August 27,1991, Dravo Energy 
Resources of Montgomery County, Inc., 
tendered for filing an amendment to its 
filing in this docket. 

The amendment supplements certain 
aspects of facility’s ownership structure. 

Comment date: September 30.1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Wisconsin Public Power Incorporated 
System V. Mid-Continent Area Power 
Pool 

(Docket No. EL91-51-000] 

August 29,1991. 

Take notice that on August 23,1991, 
The Wisconsin Public Power 
Incorporated System (WPPI) tendered 


for filing a Complaint, Request for 
Summary Disposition and Alternative 
Request for Investigation and Hearing 
against the Mid-Continent Area Power 
Pool (MAPP). In its Complaint, WPPI 
asks the Commission to find that WPPI 
has been improperly denied Participant 
membership in MAPP and access to 
MAPP service schedules. 

Comment date: September 30,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Answers to the complaint shall be due 
on or before September 30,1991. 

4. Town of Norwood. Massachusetts v. 
New England Power Company 

(Docket No. EL91-53-000 

August 29,1991. 

Take notice that on August 23.1991, 
the Town of Norwood. Massachusetts 
(Norwood) tendered for filing a 
complaint against the New England 
Power Company (NEPCO). Norwood 
alleges that NEPCO’s existing 
wholesale-for-resale rates and charges 
are excessive, unjust, unreasonable, and 
unlawful and should be reduced by at 
least $44.9 million. 

Comment date: September 30,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Answers to complaint shall be due on 
or before September 30,1991. 

5. Holyoke Water Power Company 
(Docket No. ER91-601-^1 

August 29.1991. 

Take notice that on August 26.1991, 
Holyoke Water Power Company (HWP), 
tendered for filing a proposed 
amendment to a service agreement 
between HWP and Holyoke Power and 
Electric Company (HP&E), dated 
October 14.1957. 

HWP states that this amendment 
eliminates from the contract the buy 
back from HP&E of output from the Mt. 
Tom Power Plant in Holyoke. 
Massachusetts. The amendment does 
not change any other rates or terms of 
service. 

HWP requests that the Commission 
waiver its filing requirements to the 
extent necessary to permit the proposed 
amendment to become effective as of 
midnight on June 30,1991. 

HWP slates that copies of the 
appropriate proposed amendment have 
been served on HP&E. 

Comment date: September 12.1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Central Vermont Public Service 
Corporation 

(Docket No. ER91-592-000. 

August 29,1991. 

Take notice that on August 16,1991, 
Central Vermont Public Service 
Corporation (CVPS), in accordance with 
the agreement between itself and the 
Vermont Electric Generation and 
Transmission Cooperative, Inc. (VG&T), 
tendered for filing a revenue comparison 
of forecast and actual revenue for 1990, 
a report of forecast costs for 1990 and a 
report for actual costs for 1990 for 
transmission service provided by CVPS 
to VG&T for the output of VG&Ts 4.0 
MW hydroelectric plant at North 
Hartland. Vermont. 

Comment date: September 12,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. Southern Company Services. Inc. 
(Docket No. ER91-593-000 

August 29,1991. 

Take notice that on August 19,1991, 
Southern Company Services, Inc. acting 
as agent for Alabama Power Company, 
Georgia Power Company, Gulf Power 
Company. Mississippi Power Company, 
and Savannah Electric and Power 
Company (collectively referred to as 
“Southern Companies”), tendered for 
filing a Notice of Termination of the 
Short-Term Unit Power Sales Agreement 
between Florida Power & Light 
Company and Southern Companies. 

Southern Companies state that the 
termination is effective as of July 11. 
1991. 

Comment date: September 13,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. EUA Power Corporation 
(Docket No. ER90-330-000. 

August 29,1991. 

Take notice that on August 12,1991 
EUA Power Corporation (EUA Power) 
tendered in settlement of all issues in 
this docket a rate schedule for the sale 
of short-term post-commercial energy to 
Montaup Electric Company (Montaup). 
The rate schedule is the result of 
settlement discussions with the 
Attorney General of Massachusetts (the 
MASS AG) and the FERC Staff in this 
docket which began in mid-1990. The 
price for transactions will be the lower 
of (1) EUA Power’s incremental cost 
plus a contribution to fixed costs not to 
exceed the fixed-cost “cap” ($.05 per 
kilowatt-hour) in EUA Power’s contracts 
for sales to non-affiliates. This will 
always be higher than Option B or C; (2) 
EUA Power's incremental cost plus 50% 
of the difference between incremental 
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cost and’Montaup's decremental cost 
(cost of generation only), or (3) 90% of 
Montaup’s avoided cost (including 
purchase opticnis). 

EUA Power requests that the rate 
schedule be made effective 60 days from 
filing, on October 12,1991, and that this 
docket be terminated. 

Comment Jo/e;.September 12,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. Central Vermont Public .Servioe 
CoiporatioD 

I Docket tilo. £2191^584-^000 
August 29.1991. 

Take notice thart ‘Ceittral Vermont 
Public Service‘Corporation on August 
23,1991, tendered for filing amendments 
and supplemental information relating 
to agreements with Vermont Electric 
Cooperative, Inc. and Barton Village. 

Inc. for the sale of Central Vermont 
system ^capacity, and a notice of 
termination for the transactions. Central 
Vermont states that the agreements 
were entered into pursuant to 
negotiations that were completed after 
service began and requests lhat the 
CommisBtan waive its notice 
requirements to allow the agreements to 
take effect in accordance with their 
terms. 

Co/77/ne/?/ Jo/e; September 12,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Gulf Power Company 
(Docket No. EL90-4(M)03] 

August 30.1991. 

Take notice that on )uly 29.1991, Gulf 
Power Company lendered for filing a 
revised calculation of additional 
amounts refunded to Gulf Power 
Company’s wholesale customers on July 
25, 1991 related to the fuel buyout costs 
recovered prior to |ulyl9,1990. 

Comment idate: September 11.1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. Arizona Public Service Company 
(Docket No. ER91-607-000] 

August 30.1991. 

Take notice that on August 23.1991, 
Arizona Public Service Company 
tendered for filing a name change to the 
Tohono O’odham Utility Authority 
(TOUA) (formerly the Papago Tribal 
Utility Airthority) Wholesale Power 
Supply Agreement (FPC Rate Schedule 
No. 52) and the TOUA Transmission 
Service Agreement (FERC Rate 
Schedule No. 161.) as well as a revised 
Exhibit B to the Transmission 
Agreement (Agreement). Exhibit B lists 
the contract demands applicable under 
the Agreement. 


No change from the currently effective 
rate or revenue levels is proposed 
herein. No new facilities are Tequired to 
provide this service. 

A copy of this bling has been served 
on TOUA and the Arizona Corporation 
Commission. 

Comment Jo/e;'September 13.1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

12. Carolina Power & Light Company 
(Docket No. ER91-56m)00] 

August 30.1991. 

Take notice that on August 26,1991, 
Carolina Power & Light Company 
(CP&L) tendered for filing cost support 
for monthly facilities charges resulting 
from changes in its agreements with 
Carteret-Craven Electric Membership 
Corporation (EMC), French (Broad EMC, 
Jones-Gnslow EMC. Lumbee River EMC, 
Randolph EMC, South River rEMC. Wake 
EMC, and Tideland EMC. This 
information was requested by the 
Commission Staff. 

Comment date: September 13,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. Commonwealth Edison Company 
[Docket No. ER91-606-000] 

August 30,1991. 

Take notice that on August 27,1991. 
Commonwealth Edison Company (CE) 
lendered for filing a new 
Interconnection Agreement, dated 
August 1,1991, between CE and Indiana 
Michigan Power Company (I&M). I&M is 
an operating subsidiary of American 
Electric Power, Inc. (AEP) and is a part 
of the AEP integrated utility system. The 
new Interconnection Agreement 
replaces an existing Interconnection 
Agreement, dated July 20,1956, between 
the parties and prxyvides service 
schedules.for the provision of 
Emergency Service, Economy Energy, 
AEP System Power and Energy. AEP 
Delivery df Third Party Purchases. CE 
General Purpose Energy, CE Short Term 
Power, and CE Firm Power. 

CE requests expedited consideration 
of the filing and an effective date of 
August 30,1991. Accordingly, CE 
requests waiver of the Commission'^ 
notice requirements to the extent 
necessary. 

Copies of this filing were served upon 
AEP, l&M, (he Illinois Commerce 
Commission, the Indiana Utility 
Regulatory Commission, and the 
Michigan Public Service Commission. 

Comment date: September 13,1991. in 
accordance with Standard Paragraph E 
at the end of this notice. 


14. Southwestern Electric Power 
Company 

(Docket No. ER91-604-^| 

August 30.1991. 

Take notice that Southwestern 
Electric Power Company (SWEPCQ), on 
August 26,1991, tendered for filing a 
Restated and Amended Power Supply 
Agreement ((Agreement), dated March 1. 
1991, between SWEPCO andRajxbum 
Country Electric Cooperative. Inc. 
(Rayburn Country). 

This Agreement supersedes and 
replaces the Power Supply Agreement 
between SWEPCO and Rayburn 
Co unity, dated January 12.1987, earlier 
accepted for filing by Ihe Commission. 

SWEPCO requests the Agreement be 
permitted :to become effective as of 
January 1,1963, and therefore has 
requested waiver of the Commission's 
notice requirements. 

Copies of the filing were servod upon 
Rayburn Country and the Public Utility 
Commission of Texas. 

Comment date: September 13,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. Arkansas Power & Light Con\pany 
(Docket No. ER91-608-eOO| 

August 30.1991. 

Take notice that Arkansas Power & 
Light Company (AP&L) on August 28, 
1991 lendered for filing a proposed new 
Article 4—Rale Formulas and Billing 
Determinants of the Hydroelectric 
Power Transmission and Distribution 
Service Agreement dated March 31, 

1988. This new Article conforms the 
formulas in this agreement to the 
formulas in the existing agreements with 
the Cities of Conway, Osceola and West 
Memphis. Arkansas. The revision to the 
(formulas will become effective with the 
inext formula .rate updated filing in 
March, 1992. 

The proposed formulas in the revised 
Article 4 will effect a savings for the 
Customer. 

Comment dote: September 13,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

16. Union Electric Company 
{Docket No. ER91^97-000| 

August 30,1991. 

Take notice that on August 9,1991, 
Union Electric Company (UE) tendered 
for filing a Letter Agreement between 
UE and Arkansas Power and Light 
Company (AP&L) extending their 
Wholesale Electric Service Agreement 
until May 31,1992 or until the closing of 
the purchase by UE of AP&L*s Missouri 
facilities. 
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Comment date: September 13,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

17. Pacific Gas and Electric Company 
(Docket No. ER91-e05-000l 

August 30,1991. 

Take notice that on August 27,1991, 
Pacific Gas and Electric Company 
(PG&E) tendered for filing, revised Rate 
Appendices to the Southern California 
Cities of Anaheim, Azusa, Banning, and 
Colton (Cities), Rate Schedule FERC 
Nos. 102,103,104, and 105, respectively. 
The revisions are for gas rates used as 
factors in calculating formula energy 
rates to be effective on August 1,1991. 
Additionally, PG&E and the City of 
Anaheim request termination of Rate 
Schedule FERC No. 102, effective 
December 1,1991. PG&E and the City of 
Riverside request termination of Rate 
Schedule FERC No. 106, effective August 
1,1991. PG&E and the Cities of Azusa. 
Banning, and Colton request termination 
of Rate Schedule FERC Nos. 103,104, 
and 105, effective June 1.1992. 

Copies of this filing have been served 
upon the Cities and the California Public 
Utilities Commission. 

Comment date: September 13,1991, in 
accordance with Standard Paragraph E 
end of this notice. 

18. The Washington W’ater Power 
Company 

(Docket No. ER91-534^^1 
August 30,1991. 

Take notice that on August 28,1991, 
The Washington Water Power 
Company, tendered for filing with the 
Federal Energy Regulatory Commission 


pursuant to 18 CFR 35.11 an Amendment 
1 to its original filing of a Firm Capacity 
and Energy Sales Agreement between 
The Washington Water Power Company 
and Sierra Pacific Power Company. This 
Amendment 1 revises contract pricing 
language and provides additional 
information requested by Commission 
staff. 

A copy of the filing was served upon 
Sierra Pacific Power Company. 

Comment date: September 13.1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

(FR Doc. 91-21458 Filed 9-5-91; 8:45 am) 

BILLING CODE e717-01-M 


(Docket Nos. CP91-2887-000. et al.] 

Florida Gas Transmission Co., et al.; 
Natural Gas Certificate Filings 

Take notice that the following filings 
have been made with the Commission: 

1. Florida Gas Transmission Companv 
[Docket No. CP91-2887-0001 
August 29,1991 

Take notice that Florida Gas 
Transmission Company, 1400 Smith 
Street. P.O. Box 1188, Houston, Texas 
77251-1188. (Applicant) filed in the 
above-referenced dockets prior notice 
requests pursuant to §§ 157.205 and 
284.223 of the Commission’s Regulations 
under the Natural Gas Act for 
authorization to transport natural gas on 
behalf of shippers under its blanket 
certificate issued in Docket No. CP89- 
555-000, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.* 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix. 

Comment date: October 15,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


• These prior notice requests are not 
< consolidated. 


Docket No. (date filed) 

Shipper name 

Peak day 
average day 
annual 
MMBtu 

Receipt ' points 

Delivery points 

Contract date rate 
schedule service 
type 

Related docket, 
start up date 

CP91-2887-000 

City of Vero Beach.... 

(«) 

(*) 

OTX. OLA. TX. LA. MS. 
AL. FL 

TX .. 

FL . 

7-1-91, PTS-I, 
Interruptible. 

7-1-91. FTS-1. 

ST91-9513. 

(8-26-91) 

CPS1-2888-000 

City of Vero Beach. 

FI.... 

7- 1-91. 
ST91-9894, 

8- 1-91. 
ST91-9514, 

(8-26-91) 




Fwm. 

7- 1-91. 
ST91-9893. 

8- 1-91. 


* Offshore Louisiana and offshore Texas are ehown as OLA and OTX. 



First conversioo year (etfective 
7/1/91) 

Second conversion year 
(effective 8/1/91) 

Phase 1 

Phase It 

Phase 1 

Phase II 

Peak Day .-.... 

786 

590 

286.734 

466 

350 

170.255 

1,178 

884 

430.101 

700 

525 

255.383 

Annual Basis ......... 
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First conversion year (effective 
7/1/91) 

Seco'vj conversion year 
(oTtecbve 6/1/91) 

Phase 1 

Phase It 

Phase 1 

Phase II 

Peak Day .. . 

2.103 

1.269 

463.112 

2.103 

1,269 

463,112 

2.835 

1,054 

684.763 

3,113 

2.355 

859,512 

Average Day ... 

Annual Basis .. . .... 



2. Trunkline Gas Company 
August 29,1991 

(Docket Nos. CP91-2893-000. CP91-2894-000. 
CP91-2895-000. CP91-2896-000. CP91-2897- 
000 ) 

Take notice that on August 26,1991, 
Trunkline Gas Company (Trunkline), 
P.O. Box 1642, Houston, Texas 77251- 
1642, filed in the above-referenced 
dockets prior notice requests pursuant 
to §§ 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 


transport natural gas on behalf of 
shippers under its blanket certificate 
issued in Docket No. CP86-586-000, 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
requests that are on file with the 
Commission and open to public 
inspection.* 

Information applicable to each 
transaction, including the identity of the 


^ These prior notice requests are not 
consolidated. 


shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dales and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Trunkline and is summarized in the 
attached appendix. 

Comment date: October 15.1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Docket No. (date filed) 

Shipper name (type) 

Peak day, 
average day. 
annual Mcf 

Receipt points 

Delivery points 

Contract date, rate 
schedule, service 
type 

Related docket, 
start up date. 

CP91-2893-000 

(8-26-91) 

Reliance Gas Marketing 
Company (Marketer). 

30,000 

30,000 

10.950,000 

Offshore: LA. TX, IL. TN.. 

LA .1. 

PT, Interruptible. 

ST91-9772-000 

6-30-91. 

CP91-2894-000 
(8-26-91) 

Phillips Petroleum 
Company (Producer). 

15,000 

15,000 

5,475,000 

Offshore: LA. TX. ILTN.. 

LA ... 

PT. Interruptible. 

ST91-9665-000 
6-29-91. 

CP91-2895-000 
(8-26-91) 

Anchor Glass Container 
Corporation (End- 
user). 

4,500 

4,500 

1,642,500 

Offshore: LA, TX. TN. IL.. 

--- 

PT, Interruptible. 

ST91-9663-000 
6-29-91. 

CP91-2896-000 
(8-26-91) 

Reliance Gas Marketing 
Company (Marketer). 

30,000 

30,000 

10,950,000 

Offshore: LA. TX. IL, TN „ 

LA. 

PT, Interruptible . 

ST91-9653-000 
6-30-91. 

CP91-2897-000 
(8-26-91) 

PSI. Ir>c. (Marketer) _ 

20,000 

20,000 

7,300,000 

Offshore: LA. TX. IL. 

IN .... 

Interruptible....... 

ST91-9651-000 
6-29-91. 


3. ANR Pipeline Company 
(Docket No. CP91-2892-0001 
August 29,1991. 

Take notice that on August 26.1991, 
ANR Pipeline Company (ANR). 500 
Renaissance Center, Detroit, Michigan 
48243, filed in Docket No. CP91-2892-000 
an application pursuant to section 7(b) 
of the Natural Gas Act for permission 
and approval to abandon a 
transportation service for El Paso 
Natural Gas Company (El Paso) 
performed pursuant to certificate 
authorization issued by the Commission 
on December 9,1981. in Docket No. 
CP82-2(>-000, all as more fully set forth 
in the application on file with the 
Commission and open to public 
inspection. 

ANR proposes to abandon a firm 
transportation service rendered for El 
Paso under a transportation agreement 
dated August 21,1981, designated as 
Rate Schedule X-126 under Original 


Volume No. 2 of ANR’s FERC Gas Tariff. 
ANR states that the agreement provides 
for ANR to take receipt of up to 13,600 
Mcf of natural gas per day in High 
Island Area Block A-341, offshore 
Texas, and redeliver equivalent volumes 
at an interconnection with the facilities 
of the High Island Offshore System in 
High island Area Block A-340, offshore 
Texas. ANR advises that service under 
Rate Schedule X-126 was to extend for 
an initial term of ten years and year to 
year thereafter unless canceled by either 
ANR or El Paso by at least one year’s 
written notice which may be made at 
the end of the initial ten-year term, or 
any subsequent year thereafter. It is 
stated that on November 9,1990, El Paso 
notified ANR that it no longer required 
the service and that it wished to 
terminate the agreement. 

ANR requests that the abandonment 
authorization become effective on 
December 10,1991, the end of the initial 


ten-year term. ANR states that no 
facilities are proposed to be abandoned. 

Comment date: September 19,1991, in 
accordance with Standard Paragraph F 
at the end of the notice. 

4. Florida Gas Transmission Company 
[Docket No. CP91-2837-000) 

August 29.1991. 

Take notice that on August 21,1991, 
Florida Gas Transmission Company 
(FGT), 1400 Smith Street. Houston, 
Texas 77002, filed in Docket No. CP91- 
2837-000, a request under the prior 
notice procedures of §§ 157.205,157.212, 
and 284.223 of the Commission’s 
Regulations under the Natural Gas Act 
for authorization to add a delivery point 
to an existing preferred transportation 
service pursuant to which FGT is 
transporting natural gas for The City of 
Lakeland (Lakeland) under FGT’s 
blanket certificate in Docket No. CP89- 
555-000 issued by the Commission on 
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June 15,1990, in Docket Nos. RP89-50. et 
al, all as more fully described in the 
request which is on file with the 
Commission and open to public 
inspection. 

FGT proposes to add the new 
McIntosh Power Plant delivery point in 
Polk County, Florida, to its existing 
preferred transportation service for 
Lakeland under FGTs FERC Rale 
Schedule PTS-1. FGT states that natural 
gas deliveries at the new McIntosh 
Power Plant delivery point would be 
within the currently authorized 
maximum annual transportation 
quantity. FGT also states that the 
Commission Order issued February 6, 
1991, in Docket No. RP91-^-000. granted 
it a limit waiver of the Commission’s 
first-come, first-served policy and FGTs 
tariff, as necessary, to permit Lakeland 
to retain its existing place in FGTs first- 
come, first-served queue while adding 
the McIntosh Power Plant delivery point 
to the preferred transportation service. 

Comment date: October 15,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

5. Arkla Energy Resources, a division of 
Arkla, Inc. 

[Docket No. CP91-2883-000] 

August 29,1991. 

Take notice that on August 23,1991, 
Arkla Energy Resources, a division of 
Arkla, Inc. (Arkla) 525 Milam Street, 


Shreveport, Louisiana 71151, filed in 
Docket No. CP91-2833-000 a request 
pursuant to §§ 157.205,157.211.157.212 
and 157.216 of the Commission’s 
Regulations under the Natural Gas Act 
for authorization to construct and 
operate certain facilities in Arkansas 
and Texas under its blanket certificate 
issued in Docket Nos. CP82-384-000 and 
CP82-384-001 pursuant to Section 7 of 
the Natural Gas Act all as more fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

Arkla slates that it proposes to 
operate three existing taps for delivery 
of gas for resale to consumers other than 
the right-of-way grantors for whom the 
taps were originally installed, to 
upgrade one exiting meter station for 
increased deliveries to Georgia Pacific, 
an end-user, and to abandon and 
transfer to Arkansas Louisiana Gas 
Company (ALG) certain facilities within 
the city of Ruston, Louisiana for the 
delivery of gas to ALG for resale to 
domestic, commercial and industrial 
consumers in Arkansas, Louisiana and 
Texas. Arkla further states that the gas 
will be delivered from its general system 
supply, which it states is adequate to 
provide the service. 

Comment date: October 15,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


6. Panhandle Eastern Pipe Line 
Company 

[Docket Nos. CP91-290a-000, CP91-2909-€00. 

CP91-291(M)00l 

August 30,1991. 

Take notice that on August 2a 1991, 
Panhandle Eastern Pipe Line Company 
(Panhandle). P.O. Box 1642, Houston, 
Texas 77251-1642, filed in the above- 
referenced dockets prior notice requests 
pursuant to § § 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
shippers under its blanket certificate 
issued in Docket No. CP86-585-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fuUy set forth in the 
requests that are on file with the 
Commission and open to public 
inspection.® 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day. average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Panhandle and is summarized in the 
attached appendix. 

Comment date: October 15,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

• These prior notice requests are not 
consolidated. 


Docket No. (date fHed) 

Shipper name (type) 

Peak day, 
average day, 
anmial Dth 

Receipt points 

Delivery points 

Contract date, rate 
schedule, service type 

Related docket, 
start up date 

CP91-2908-000 

(8-28-91) 

Oty ol Shelbina. Missouri 
(tOC). 

1.000 

1,000 

365,000 

Various *. 

MO . 

4-1-89. SCT, Rrm_ 

ST91-9752-000, 

7-1-91. 

CP91-2909-000 
(8-28-91) 

American Central Gas Mar¬ 
keting Company (Market¬ 
er). 

50,000 

50,000 

18,250.000 

Various-....... 

IL__ 

6-21-91, PT, Intemiptibie— 

ST91-9843-000. 
7-1-91. 

CP91-2910-000 

(8-28-91) 

Bishop Pipeline Corpora¬ 
tion (Intrastate Pipelir)e). 

20,000 

20,000 

7,300,000 

Various__ 

Ml . .. 

6-21-91, PT, Interruptible.... 

ST91-9838-000, 

7-1-91. 


»The firm point of receipt is Panhandie's Haven Pool. Reno County. Kansas. AdditionaMy. gas wouid be received on an interruptible basis from the interruptibiG 
points of receipt as listed in exhibit A of the transportation agreement 


7. Florida Gas Transmission Company 
(Docket No. CP91-2839-000] 

August 30.1991. 

Take notice that on August 21,1991, 
Florida Gas Transmission Company 
(FGT), 1400 Smith Street, Houston, 
Texas 77002, filed in docket No. CP91- 
2839-000, a request under the prior 
notice procedures of SS 157.205, 57.212, 
and 284.223 of the Commisison's 
Regulations under the Natural Gas Act 
for authorization to add a delivery point 


to an existing firm transportation service 
pursuant to which FGT is transporting 
natural gas for The City of Lakeland 
(Lakeland) under FGT’s blanket 
certificate in Docket No. CP89-555-000 
is issued by the Commission on June 15, 
1990, in Docket Nos. RP89-50, et ah all 
as more fully described in the request 
which is on file with the Commission 
and open to public inspection. 

FGT proposes to add the new 
McIntosh Power Plant delivery point in 
Polk County. Florida, to its existing firm 


transportation service for Lakeland 
under FGTs FERC Rate Schedule FTS- 
1. FGT states that natural gas deliveries 
at the new McIntosh Power Plant 
delivery point would be within the 
currently authorized maximum annual 
and daily transportation quantities. FGT 
also states that the Commission Order 
issued February 6,1991, in Docket No. 
RP91-9-000, granted it a limit waiver of 
the Commission’s first-come, first-served 
policy and FGTs tariff, as necessary, to 
























Federal Register / Vol. 56. No. 174 / Monday, September 9. 1991 / Notices 


45951 


permit Lakeland to retain its existing 
place in FGT’s first-come, first-served 
firm service queue while adding the 
McIntosh Power Plant delivery point to 
the firm transportation service. 

Comment date: October 15,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

8. Transcontinental Gas Pipe Line 
Corporation and Trans western Pipeline 
Company 

(Docket Nos. CP91-2903-000 and CP91-2905- 
000 ] 

August 30,1991. 

Take notice that Transcontinental Gas 
Pipe Line Corporation. P.O. Box 1396, 
Houston, Texas 77251, and 
Transwestern Pipeline Company. 1400 


Smith Street. P.O. Box 1188, Houston, 
Texas 77251-1188, (Applicants) filed in 
the above-referenced dockets prior 
notice requests pursuant to Sections 
157.205 and 284.223 of the Commission’s 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of shippers under the 
blanket certificates issued in Docket No. 
CP88-328-000 and Docket No. CP8a- 
133-000, respectively, pursuant to 
Section 7 of the Natural Gas Act, ail as 
more fully set forth in the requests that 
are on file with the Commission and 
open to public inspection.^ 


* These prior notice requests are not 
consolidated. 


Information applicable to each 
transaction, including the identity of the 
shipper, the type of tmasportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix. 

Comment date: October 15,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Docket No. (date filed) 

Shipper nanw (type) 

Peak day. 
average day, 
annual MMBtu 

Receipt points 

Delivery points 

Contract date, rate 
schedule, service 
type 

Related docket, 
start up date 

CP91-2903-000 
(8-27-91) 

CP91-2905-000 

(8-28-91) 

Superior Natural Gas 
Corp. (Marketer). 

Maxus Exploration 
Company (Producer). 

50,000 
50.000 
‘ 18.250,000 
100,000 
75,000 
36.500,000 

Various. 

TX... 

4-22-91, IT. 
Interruptible. 

7-31-91, ITS-1, 
Interruptible. 

ST91-973e-000. 

7- 10-91. 

ST91-10073-000. 

8- 1-91. 

A2.NM. OK, TX. 

A7 NM, TX 




> Transco's quantities are in dekatherms. 


9. Panhandle Eastern Pipe Line 
Company 

[Docket Nos. CP91-2911-000 and CP91-2912- 
000 ] 

August 30.1991. 

Take notice that Panhandle Eastern 
Pipe Line Company, P.O. Box 1642, 
Houston, Texas 77251-1642. (Applicant) 
filed in the above-referenced dockets 
prior notice requests pursuant to 
§§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 


transport natural gas on behalf of 
various shippers under its blanket 
certificate issued in Docket No. CP86- 
585-000, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection. * 

Information applicable to each 
transaction, including the identity of the 


* These prior notice requests are not 
consolidated. 


shipper, the type of transportation, 
service, the appropriate transportation, 
rate schedule, the peak day. average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix. 

Comment date: October 15,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Docket No. (date filed) 

Shipper name (type) 

Peak day. 
average day, 
annual Dt 

Receipt points * 

Delivery points 

Contract date, rate 
schedule, service 
type 

Related docket, 
start up date 

CP91-2911-000 
(8-28-91) 

CP91-2912-000 

(8-28-91) 

Texaco Gas Marketing 
(Marketer). 

Stellar Gas Comparry 
(Marketer). 

100,000 

100,000 

36,500.000 

50,000 

50,000 

18,250,000 

Various..... 

IN ... 

PT 1 ntf>m iptihl A 

ST91-9667. 

7-1-91. 

ST91-9669, 

7-1-91. 

Various... 

KS... 

PT. Interruptible . 



* Offshore Louisiana and offshore Texas are shown as OLA and OTX. 





10. Trunkline Gas Company 

(Docket Nos. CP91-2898-000. CP91-2899-000. 
CP91-290(M)001 

Take notice that on August 26.1991, 
Trunkline Gas Company (Trunkline), 
P.O. Box 1642, Houston, Texas 77251- 
1642, filed in the above-referenced 
dockets prior notice requests pursuant 


to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
shippers under its blanket certificate 
issued in Docket No. CP86-586-000. 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 


requests that are on file with the 
Commission and open to public 
inspection. ® 

Information applicable to each 
transaction, including the identity of the 


® These prior notice requests are not 
consolidated. 
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shipper, the type of transportation, 
service, the appropriate transportation 
rate schedule, the peak day. average day 
and annual volumes, and Uie initiation 
service dates and related ST docket 


numbers of the 120-day transactions 
under § 204.223 of the Commission’s 
Regulations, has been provided by 
Trunkline and is summarized in the 
attached appendix. 


Comment date: October 15.1991. in 
accordance with Standard Paragraph G 
at the end of this notice 


Docket No. (date filed) 

Shipper name (typo) 

Peak day. 
average day. 
anruial Mcf 

Receipt points 

DeUvery points 

Contract dale, rate 
schedule, service 
type 

Related docket, 
start up date 

CP91-2898-0(X) 

(8-26-91) 

CP91-2899-000 

(8-26-91) 

CP91-2900-000 
(8-26-911 

Phillips Petroleum 
Company (Producer). 

Reliance Gas Marketing 
Company (Marketer). 

PSl. kic. (Marketer)- 

15,000 

15,000 

5,475.000 

30,000 

30.000 

10.950.000 

50.000 

25,000 

9.125.000 

Off. LA. TX. It. LA. TN. 
0«TX 

LA, IL, TN, TX. Off LA. 
Off TX. 

OH LA. Off TX. TN. TX, 
IL, LA. 

LA .. 

12-26-89. PT. 
Interruptible. 

7-26-89, PT, 
Interruptible. 

11-3-89, PT. 
Interruptible. 

ST91-9650-000. 

6-29-91 

ST91-9654-OOa 

6-30-91. 

ST91-9658-000. 
6-29-91, 

LA . 

IN . 



11. Tennessee Gas Pipeline Company 
IDocket No. CP91-29(n-OOOl 
August 30.1991. 

Take notice that on August 27.1991, 
Tennessee Gas Pipeline Company 
(Tennessee), P.O. Box 2511, Houston, 
Texas 77252. filed in Docket No. CP91- 
2901-000 a request pursuant to § 157.205 
of the Commission’s Regulations under 
the Natural Gas Act (18 CFR 157.205) for 
authorization to provide an interruptible 
transportation service for M & B 
Industrial Gas Development Corporation 
(M & B). a marketer of natural gas, and 
for authorization, prior to 
commencement of the transportation 
service, to operate a jurisdictional 
delivery point installed under Natural 
Gas Policy Act section 311 
authorization, and to expand the 
capacity of this facility in order to 
effectuate the deliveries of natural gas, 
under the blanket certificates issued in 
Docket Nos. CP82-413-000 and CP87- 
115-€(X), both pursuant to Section 7 of 
the Natural Gas act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection. 

Tennessee states that, pursuant to an 
agreement dated August 20.1991, under 
its Rate Schedule IT, it proposes to 
transport up to 40,000 dt equivalent of 
natural gas on a peak day. Tennessee 
indicates that it would transport 40,000 


dt equivalent on an average day and 
14,6t0,000 dt equivalent annually. 
Tennessee further indicates that the gas 
would be transported from Alabama 
and Mississippi, and would be 
redelivered in Ohio. 

It is stated that the delivery point was 
installed for a previous transportation 
service for Southeastern Natural Gas 
Company (Southeastern), an affiliate of 
M & B, which commenced in December 
1988. It is explained that Southeastern 
owns the meter station and 
interconnecting pipeline and that 
Tennessee proposes herein to install a 
hot tap to increase the capacity of the 
meter station to accommodate deliveries 
to M & B. Tennessee also proposes to 
operate the meter station as a 
jurisdictional facility. It is estimated that 
the proposed modifications would cost 
$33,000, and it is slated that Tennessee 
will be reimbursed for this cost by 
Southeastern. 

Comment date: October 15.1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

12. United Gas Pipe Line Company 

Docket Nos. CP91-2878-000, CP91-2879-000. 
CP91-2800-000. CP91-2881-000. CP91-2882- 
000 

August 30,1991. 

Take notice that on August 23,1991, 
United Gas Pipe Line Company (United). 


P.O. Box 1478. Houston, Texas 77251- 
1478, filed in the above-referenced 
dockets prior notice requests pursuant 
to § 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
shippers under its blanket certificate 
issued in Docket No. CP88-6-000, 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
requests that are on file with the 
Commission and open to public 
inspection.^ 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 12a-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by 
United and is summarized in the 
attached appendix. 

Comment date: October 15.1991. in 
accordance with Standard Paragraph G 
at the end of this notice. 


^ These prior notice requests are not 
consolidated. 


Docket No. (date filed) 

Shipper name (type) 

Peak day. 
average day, 
anrujal MMBtu 

Receipt * points 

Delivery points 

Contrect date, rate 
schedule, service 
type 

Related docket, 
start up date 

CP91-2878-000 
(8-23-91) 

CP91-2879-000 
(8-23-91) 

Seagull Marketing 
Services. Inc. 
(marketer)* 

Orieok Products Co. 
(marketer). 

515.000 

515,000 

187.975.000 

46.350 

46.350 
16,917,750 

MS. LA.OLA.TX, AL — 

■nr 

LA, TX, MS, FL. AL . 

TX ... 

10-1-88 * ITS. 
interruptible, 

6 - 16 - 91 , nrs 

intemiptible. 

ST91-9952-000. 

7-31-91. 

ST91-9810-000. 

7-11-91 
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Docket No. (date filed) 

Shipper name (type) 

Peak day. 
averager day. 
annual MMBtu 

Receipt y points 

Delivery points 

Contrect date, rate 
.schedule, service 
type 

Related docket, 
start up date 

CP91-2880-000 

(8-23-91) 

CP91-2801.6OO 
(8-23-01 )•• 

CP91-2882-0(X) 

(8-23^1) 

Shell Gas Trading 
Company (marketer). 

Vesta Energy Company 
(marketer) 

Laser Marketing 

Company (marketer). 

30.900 

30.900 
1t.278.500 

103.000 

103,000 

37,595,000 

618,000 

618.000 

225.570.000 

LA. OLA. . 

MS. _ 

3-14-91. ITS. 
interruptible. 

9- 22^.> ITS 
tntefrupbble. 

10- 1-88.* ITS 
intemjptible. 

ST91-9884-000. 

7- 20-91. 

8T91-9953-000. 

8- 1^91. 

6T91-9960-000. 

T.-23^91. 

LA. TX.... _ 

LA, MS, FL 

Various..... 

Various.... 




‘ Offshore Louisiana is shown as OLA 


• As'amended. 

* As amended 

♦ As supplemented on August 29, 1991. 
•‘As amended 


13. Panhandle Eastern Pipe Line 
Company 

[Docket No. CP91-2813-000) 

August 30,1991. 

Take notice that on April 19,1991, 
Panhandle Eastern Pipe Line Conjpany 
(Panhandle), jointly referred to as 
Applicants and Trunkline Gas Company 
(Trunkline) both of P.O. Box 1642, 
Houston, Texas 77251-1642 Salt Lake 
City, filed in Docket No. CP91-2813-000 
an application pursuant to section 7(b) 
of the Natural Gas Act for permission 
and approval to abandon a 
Transportation service for 
transcontinental Gas Pipe Line 
Corporation (Transco), all as more fully 
set forth in the application on file with 
the Commission and open to public 
inspection. 

Applicants states that they, it propose 
to abandon the transportation service 
performed for Transco xmder 
Panhandle’s Hate Schedule T-51, and 
Trunkline’s Rate Schedule T-75 to be 
effective July 6,1991. On April 3.1991 
Applicants give written notice of their 
intent to terminate the Agreement. 

No facilities are proposed to be 
abandoned herein. 

Comment date:'September 20,1991, in 
accordance with Standard Paragraph F 
at the end of this notice. 

14. Florida Gas Transmission Company 
(Docket No. CP91-2875-OOOJ 

August 30,. 1991. 

Take notice that on August 23.1991, 
Florida Gas Transmission Company 
(FGT), 1400 Smith'Streel, Houston, 

Texas 77002. filed in Docket No..CP91- 
2875-000. a request under the prior 
notice procedures of Sections 157.205, 
157.212, and. 284.223 of the Commission's 
Regulations under the Natural Gas Act 
for authorization to add a delivery point 
to an existing interruptible 
transportation service pursuant to which 
FGT is transporting natural gas for The 
City of Lakeland (Lakeland) under 
FGT’s blanket certificate in Docket No. 


CP89-^5-000 issued by the Commission 
on June* 15,1990, in Docket Nos. RP89- 
50, et qL all as more fully described in 
the request which is on file with the 
Commission and open to public 
inspection. 

FGT proposes to add the new 
McIntosh Power Plant delivery point in 
Polk County. Florida, to its existing 
interruptible transportation service for 
Lakeland under FGT’s FERC Rate 
Schedule ITS^l^FGT states that natural 
gas deliveries at the new McIntosh 
Power Plant delivery point would be 
within the currently authorized 
maximum daily transportation quantity. 
FGT also states that the Commission 
Order issued February 6,1991, in Docket 
No. RP91-9-W0. granted it a limit waiver 
of the Commission's first-come, first- 
served policy and FGTs tariff, as 
necessary, to permit Lakeland to retain 
its existing place in-FGT’s first-come, 
first-served queue while adding the 
McIntosh Power Plant delivery point to 
the interruptible transportation service 
agreement. 

Comment date: October 15.1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Standard Paragraphs 

F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with' the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. NE.,‘Washington, DC 
20426, a motion to intervene or a protest 
in accordance with Ihe requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157;10). All protests 
filed with Ihe Commission will be 
considered by it in determining the 
appropriate ^action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
w'ishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 


intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to ^ 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a.hearing will be held 
without further notice before the 
Commission or its designee on this filing 
i£ no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience andnecessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearixig is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

C. Any person or the Commission's 
staff may. within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission’s Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as a application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

(FR Doc. 91-21459 Filed 9-6-91: 8:45 am) 

BILUNQ CODE 67ir-01-M 
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(Docket No. TM92-1-21-000] 

Columbia Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

September 3.1991. 

Take notice that Columbia Gas 
Transmission Corporation (Columbia) 
on August 30,1991, tendered for filing 
the following proposed changes to its 
P'ERC Gas Tariff, First Revised Volume 
No. 1, to be effective October 1,1991: 

Second Revised Sheet No. 26.1 
Second Revised Sheet No. 26A.1 
Third Revised Tenth Revised Sheet No. 26C 
Third Revised First Revised Sheet No. 26D 
Third Revised Sheet No. 171 

Columbia states that the listed tariff 
sheets set forth the adjustment to its 
.sales and transportation rates 
applicable to the Annual Charge 
Adjustment, pursuant to the 
Commission’s Regulations as set forth in 
Order No. 472, et seq. 

Columbia Gas states that copies of the 
filing were served on Columbia Gas’ 
jurisdictional customers and interested 
state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE.. Washington. 
DC 20426. in accordance with 18 CFR 
385.214 and 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests should be filed on or before 
September 10.1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Linwood A. Watson. )r.. 

Acting Secretary. 

|FR Doc. 91-21460 Filed 9-6-91; 8:45 am] 
BIUJNQ CODE e717-01-« 


[Docket No. TM92-1-70-0001 

Columbia Gulf Transmission Co.; 
Proposed Changes in FERC Gas Tariff 

September 3,1991. 

Take notice that Columbia Gulf 
Transmission Company (Columbia Gulf) 
on August 30,1991, tendered for filing 
the following proposed changes to its 
FERC Gas Tariff. First Revised Volume 
No. 1, to be effective October 1.1991: 

First Revised Fourth Revised Sheet No. 021 
First Revised Substitute Second Revised 
Sheet No. 022 

Second Revised Sheet No. 046 


Columbia Gulf states that the listed 
tariff sheets set forth the adjustment to 
its sales and transportation rates 
applicable to the Annual Charge 
Adjustment, pursuant to the 
Commission’s regulations as set forth in 
Order No. 472, et seq. 

Columbia Gulf states that copies of 
the filing were served on Columbia 
Gulfs jurisdictional customers and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 
DC 20426, in accordance with 18 CFR 
385.214 and 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests should be filed on or before 
September 10.1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will to serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Linwood A. Watson, )r.. 

Acting Secretary. 

[FR Doc. 91-21461 Filed 9-6-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM92-1-23-000] 

Eastern Shore Natural Gas Co.; 
Proposed Changes In FERC Gas Tariff 

August 30,1991. 

Take notice that Eastern Shore 
Natural Gas Company (ESNG) tendered 
for filing on August 28.1991 certain 
revised tariff to First Revised Volume 
No. 1 of its FERC Gas Tariff. The 
proposed effective date of the tariff 
sheets is October 1,1991. 

ESNG states that the purpose of the 
instant filing is to reflect an increase of 
$0.0005 per dt in the Annual Charge 
Adjustment (ACA) Charge in the 
commodity portion of ESNG’s sales and 
transportation rates. Pursuant to Order 
472, the Commission has assessed ESNG 
its annual ACA charge based on 
$0.0024/Mcf for the annual period 
commencing October 1,1991. In 
accordance with Section 25 of the 
General Terms and Conditions of 
ESNG’s First Revised Volume No. 1 
Tariff, ESNG’s proposed tariff sheets 
track the Commission approved ACA 
unit rate of $0.0024/Mcf ($0.0023/dt on 
ESNG’s system) commencing October 1. 
1991. 

ESNG states that copies of the filing 
have been served upon its jurisdictional 


customers and interested State 
Commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Washington, 
DC 20426, in accordance with Rule 211 
and Rule 214 of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211 and 385.214). All such motions or 
protests should be filed on or before 
September 9,1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Linwood A. Watson, Jr., 

Acting Secretary. 

(FR Doc. 91-21462 Filed 9-6-91; 8:45 am] 

BILLING CODE 6717-01>M 


[Docket No. TW92-1-24-000] 

Equitrans, Inc.; Proposed Change In 
FERC Gas Tariff 

August 30,1991. 

Take notice that Equitrans. Inc. 
(Equitrans). on August 29,1991, tendered 
for filing with the Federal Energy 
Regulatory Commission (Commission) 
the following tariff sheets to its FERC 
Gas Tariff, Original Volume Nos. 1 and 
3, to become effective October 1,1991. 

Original Volume No. 1 
Twenty-Ninth Revised Sheet No. 10 
Ninth Revised Sheet No. 23 

Original Volume No. 3 

Ninth Revised Sheet No. 4 
Ninth Revised Sheet No. 8 

As alternative tariff sheet, Equitrans 
submits the following to be effective 
October 1.1991: 

Alternate Twenty-Ninth Revised Sheet No. 10 

Pursuant to Order No. 472, the 
Commission has authorized pipeline 
companies to track and pass through to 
their customers their annual charges 
under an Annual Charge Adjustment 
(ACA) clause. The 1991 ACA unit 
surcharge approved by the Commission 
is $.0024 per Mcf. Equitrans has 
converted this Mcf rate to a dekatherm 
(Dth) rale of $.0023 per Dth. 

Equitrans states that the rales in this 
filing are based on Equitran’s Annual 
Purchased Gas Adjustment (PGA) filing 
in Docket Nos. TA91-1-24-002 and 
TA91-1-24-003 where Equitrans filed 
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primary sheets to reflect “as-billed” 
recovery o£ projducer purchased gas 
costs, and alternative sheets to reflect 
reclassification of producer demand 
payments back to the commodity 
component of the sales rate. 

Pursuant* to § 154.51 of the 
Commission's Regulation, Equitrans 
requests that the Commission grant any 
waivers necessary to permit the tariff 
sheets contained herein to become 
effective October 1.1991. 

Equitrans states' that a copy of its 
filing has been served upon its 
purchasers and interested state 
commissions. 

Any person desiring to.be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE., Washington, 
DC 20426,1 in accordance with §§ 385.211 
and 385.214 of the Commission's Rules 
of Practice and Procedures (18 CFR 
385.211 and 385.214). All such motions or 
protests should be filed on or before 
September 9,1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any persons wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Linwood A, Watson, Jr., 

AcUng Secretary. 

(FR Doc. 91-21463 Filed 9-6-91; 8:45 am] 
BILLING CODE t717-01-M 


[Docket No.Tiyr 91 - 12 - 4 - 000 ) 

Granite State Gas Transmission, Inc.; 
Proposed Changes in Rates 

Septembers, 1991. 

Take notice that on August 27,1991. 
Granite State Gas Transmission, Inc. 
(Granite State). 300 Friberg Parkway, 
Westborough. Massachusetts 01581 filed 
the tariff sheets listed below in its’ FERC 
Gas Tariff, Second Revised Volume No. 
1, proposing changes in rates: 

Third Revised Sheet No. 24A 
Second Revised Sheet No. 149 
Granite State proposes an effective 
date of September 27,1991 for the above 
listed tariff sheets. 

Granite State states that its filing 
flows through to its customers revised 
take-or-pay buydown and buyout costs 
that will be directly billed to Granite 
State by Algonquin Gas Transmission 
Company (Algonquin). According to 
Granite State, Algonquin filed revised 
tariff sheets on July 31,1991, in Docket 
No. TM91-12-2(M)00 to passthrough to 


Granite State itS'share of take-or-pay 
costs allocated to Algonquin by its 
upstream^uppliers,.CNG Transmission 
Corporation and National Fuel Gas 
Corporation. Granite State further states 
that it has previously established in 
Docket No. RP91-122-000 the tariff 
procedures for flowing through the 
Algonquin take-or-pay costs in 
compliance with'Order No. 52S-A and 
the procedure for allocating the 
Algonquin directly billed costs are 
consistent with its approved tariff 
procedures. 

According to Granite State, the take- 
or-pay costs in its filing will be billed to 
its jurisdictional customers. Bay State 
Gas Company and Northern Utilities, 
Inc., and to a direct sales customer. 
Pease Air Force Base. Granite State 
further states that copies of its filing 
were served on its customers and the 
regulatory commissions of the states of 
Maine. Massachusetts and New 
Hampshire. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene.or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington. 
DC 20426. in accordance with sections 
211 and 214 of the Commission’s Rules 
of Practice and Procedure (18 CFR 
365.211 and 385.214). All such motions or 
protests should be filed on or before 
September 10,1991. Protests will be 
considered by the Commission in 
determining Ae appropriate action to be 
taken, but will not serve to make 
protestants, parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Linwood A. Watson, |r., 

Acting Secretary. 

[FR Doc.91-21464 Filed9-6-91^8:45 am] 
BILUNG CODE 6717^1-M 


[Docket No. TM92-1-65-000] 

Jupiter Energy Corp.; Notice of 
Proposed Changes in FERC Gas Tariff 

September 3.1991. 

Take notice that Jupiter Energy 
Corporation (“Jupiter Energy” or the 
“Company”) on August 30,1990 
tendered for filing the following sheets 
of its FERC Gas Tariff, Original Volume 
No. 1: 

Fifth Revised Sheet No. 4A 
Fifth Revised Sheet No. 5A 
Fifth Revised Sheet No. SA 

Jupiter Energy states that the filed 
tariff sheets reflect revision, pursuant to 
§ 154.38(d)(6) of the Commission's 


regulations, of Jupiter Energy’s Annual 
Charge Adjustment surcharge to recover 
during the Commission’s upcoming 
fiscal year the $19,738 Jupiter Energy 
payment of the Commission’s annual 
charges billing. The new ACA surcharge 
rate is 0:24C per Mcf. 

Jupiter Energy proposes an effective 
date of October 1,1991. 

Jupiter Energy States that copies of 
the filing have been served on the 
Company’s jurisdictional customers. 

Any person desiring to be heard or to 
protest said filing shouldTile a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before September 10,1991. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of Jupiter Energy's filing are on file with 
the Commisison and are available for 
public inspection. 

Linwood A. Watson. Jr., 

Acting Secretary. 

[FR Doc. Olr^UeS Filed 9-6-01: &45 am] 

BILLING CODE €717-0101 


[Docket No. TM92-1-53M)00] 

K H Energy, Inc.; Tariff Filing 

Septembera, 1991. 

On August 30,1991, K N Energy. Inc. 
(“K N’’) tendered for filing the following 
revised tariff sheets: 

Fourth Revised Volume No^ 1 

Fourth'Revised Sheet No. 4 
Fourth Revised Sheet No. 4B 

First Revised Volume No. 1-A 
First Revised Sheet No. 4 

K N states that these tariff sheets 
reflect the Commission’s revised Annual 
Charge Adjustment (ACA) unit charge 
and requests that the tariff sheets be 
made effective on October 1,1991. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 
DC. 20426. in accordance with Rules 214 
and 211 of the Commission’s Rules of 
Practice and Procedure 18 CFR 385.214 
and 385.211. All such motions or protests 
should be filed on or before September 
10,1991. Protests will be considered by 
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the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lin wood A. Watson, |r., 

Acting Secretary. 

[FR Doc. 91-21467 Filed 9-5-91; 8:45 am| 

BILLING CODE 6717-01-M 


IDocket No. TM92-1-45-000] 

Kentucky West Virginia Gas Co.; 
Proposed Change in FERC Gas Tariff 

September 3.1991. 

Take notice that Kentucky West 
Virginia Gas Company (Kentucky West) 
on August 29,1991, tendered for filing 
with the Federal Energy Regulatory 
Commission (Commission) Fifth Revised 
Sheet No. 45 to its FERC Gas Tariff, 
Second Revised Volume No. 1, to 
become effective October 1,1991. 

Kentucky West states the revised 
tariff sheet amends its Annual Charge 
Adjustment (ACA) charge to place in 
effect the new ACA funding unit of 
$.0024 per MCF which represents an 
increase of $.0005 per MCF. 

Kentucky West states that a copy of 
its filing has been served upon each of 
its jurisdictional customers and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with §§ 385.211 
and 385.214 of the Commission’s Rules 
of Practice and Procedure. All such 
motions or protests should be fled on or 
before September 10,1991. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with tne 
Commission and are available for public 
inspection. 

Linwood A. Watson, Jr., 

Acting Secretary. 

|FR Doc. 91-21466 Filed 9-6-91; 8:45 ami 
BILUNQ CODE C717-01-M 


IDocket No. TM92-1-100-000] 

Nora Transmission Co.; Proposed 
Change in FERC Gas Tariff 

September 3.1991. 

Take notice that Nora Transmission 
Company (Nora) on August 29,1991, 
tendered for filing with the Federal 
Energy Regulatory Commission 
(Commission) First Revised Sheet No. 5 
to its FERC Gas Tariff, Original Volume 
No. 2, to become effective October 1. 
1991. 

Nora states the revised tariff sheet 
amends its Annual Charge Adjustment 
(ACA) charge to place in effect the new 
ACA funding unit of $.0024 per MCF 
which represents an increase of $.0005 
per MCF. 

Nora states that a copy of its filing has 
been served upon each of its 
jurisdictional customers and interested 
State commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington. 
DC 20426, in accordance with § § 385.211 
and 385.214 of the Commission's Rules 
of Practice and Procedure. All such 
motions or protests should be filed on or 
before September 10,1991. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Linwood A. Watson, Jr^ 

Acting Secretary. 

[FR Doc. 91-21468 Filed 9-6-91; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. TM92-1-27-000] 

North Penn Gas Co.; Proposed 
Changes in FERC Gas Tariff 

September 3,1991. 

Take notice that North Penn Gas 
Company (North Penn) on August 30. 
1991 tendered for filing Eighth Revised 
Sheet No. 3A to its FERC Gas Tariff 
First Revised Volume No. 1. 

North Penn states that the filed tariff 
sheet reflects revision pursuant to 
§ 154.38(d)(6) of the Commission’s 
regulations, of North Penn’s Annual 
Charge Adjustment (ACA) surcharge to 
recover the Commission’s annual 
charges billing. The new ACA surcharge 
rate is $0.0024 per Mcf. 

North Penn proposes an effective date 
of October 1.1991. 


North Penn states that copies of the 
filing have been served on the 
Company’s jurisdictional customers and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before September 10,1991. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Linwood A. Watson, Jr.. 

Acting Secretary. 

[FR Doc. 91 [21469 Filed 9-6-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM92-1-86-000] 

Pacific Gas Transmission Co.; Annual 
Charge Adjustment 

August 30.1991. 

Take notice that on August 29,1991, 
Pacific Gas Transmission Company 
(PGT) tendered for filing and acceptance 
certain tariff sheets to be included in its 
Second Revised Volume No. 1 and 
Original Volume No. 1-A of its FERC 
Gas Tariff. 

PGT states that the above tariff sheets 
have been revised to reflect a 
modification to the Annual Charge 
Adjustment fee, in accordance with the 
Commission’s most recent Annual 
Charge billing to PGT. 

Any person desiring to be heard or 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE„ Washington, 
DC 20426, in accordance with §§ 385.214 
and 385.211 of the Commission’s Rules 
of Practice and Procedure. All such 
motions or protests should be filed on or 
before September 9,1991. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
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inspection in the Public Reference 
Room. 

Unwood A. Watson, |r.. 

Acting Secretary. 

[FR Doc. 91-21470 Filed 9-6-91; 6:45 am) 
BILUNO CODE 6717-01-M 


[Docket No. TM91-1-41-0001 

Paiute Pipeline Co.; Change In Annual 
Charge Adjustment 

August 30.1991. 

Take notice that on August 29,1991, 
Paiute Pipeline Company (Paiute) 
tendered for filing and acceptance the 
following tariff sheet to be a part of its 
FERC Gas Tariff: 

First Revised Volume No. 1-A 
Ist Revised Original Sheet No. 10. 

Paiute states that the purpose of said 
filing is to revise its annul charge 
adjustment surcharge in order to recover 
the Commission's annual charges for the 
1991 fiscal year. 

Paiute has requested that the 
Commission accept its tariff sheet to 
become effective on October 1,1991. 

Paiute states that copies of this filing 
have been mailed to all jurisdictional 
sales customers and affected state 
regulatory commissions. 

Any persons desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before September 
9,1991. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for inspection. 

Linwood A. Watson, Jr., 

Acting Secretary. 

IFR Doc. 91-21471 Filed 9-^1; 8:45 am] 
billing code 6717-01-M 


[Docket No. TM92-1-18-000] 

Texas Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

September 3,1991. 

Take notice that on August 30,1991, 
Texas Gas Transmission Corporation 
(Texas Gas) tendered for filing the 


following revised tariff sheets to its 
FERC Gas Tariff. Original Volume No. 1. 
and FERC Gas Tariff. First Revised 
Volume No. 2-A: 

FERC Gas Tariff, Original Volume No. 1 

Forty-second Revised Sheet No. 10 
Forty-second Revised Sheet No. lOA 
Twenty-third Revised Sheet No. 11 
Thirteenth Revised Sheet No. llA 
Thirteenth Revised Sheet No. IIB 

FERC Gas Tariff, First Revised Volume No. 
2-A 

Second Revised Sheet No. lOA 
First Revised Sheet No. IOC 
Second Revised Sheet No. 11 

The revised tariff sheets are being 
filed pursuant to Section 25 of the 
General Terms and Conditions of Texas 
Gas’s FERC Gas Tariff, Original Volume 
No. 1. and Section 21 of the General 
Terms and Conditions of Texas Gas’s 
FERC Gas Tariff, First Revised Volume 
No. 2-A, which affords Texas Gas the 
right to recover the costs billed to Texas 
Gas by the Federal Energy Regulatory 
Commission via the FERC ACA Unit 
Charge method. That unit charge, as 
determined by the Commission, is 
$.0024/Mcf ($.0023/MMBtu converted), 
as set forth on Texas Gas’s Annual 
Charges Bill for fiscal year 1991, to be 
effective October 1,1991. 

Texas Gas states that copies of the 
revised tariff sheets are being mailed to 
Texas Gas’s jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 
DC 20426, in accordance with §§ 385.214 
and 385.211 of the Commission’s Rules 
and Regulations. All such motions or 
protests should be filed on or before 
September 10.1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and arc available for public 
inspection in the Public Reference 
Room. 

Linwood A. Watson, |r.. 

Acting Secretary. 

[FR Doc. 91-21472 Filed 9-6-91; 8:45 am] 
BILLING code 6717-01-11 


[Docket Nos. CP88-194-013, CP89-7-016 
and RP87-7-074] 

Transcontinental Gas Pipe Line 
Corporation; Proposed Changes in 
FERC Gas Tariff 

September 3.1991. 

Take notice that Transcontinental Gas 
Pipe Line Corporation (Transco) 
tendered for filing on August 26.1991, 
certain revised tariff sheets to Second 
Revised Volume No. 1 and Third 
Revised Volume No. 1 of its FERC Gas 
Tariff included in Appendix A attached 
to the filing. 

Transco slates that the purpose of the 
instant filing is to (1) revise the rates 
under Transco’s Rate Schedule SS-2 to 
reflect a change in the Transco and 
National Fuel Gas Supply Corporation 
(National Fuel) components of the rate 
pursuant to the Commission’s June 21. 
1991 Order on Rehearing in Docket Nos. 
CP88-194-003 and CP89-7-003 and (2) 
revise the rates under Transco’s Rale 
Schedule SS-1 pursuant to the 
provisions of Article X of the Stipulation 
and Agreement in Transco’s Docket No. 
RP87-7-000 et al. which was approved 
by the Commission on June 19,1991. 

Included in the Transmittal Letter and 
Appendices B and C attached to the 
filing are explanations of the rate 
changes, the effective dates of such 
changes and computations of the revised 
SS-1 and SS-2 rates. 

Also included therein for filing are 
revised tariff sheets which incorporate 
the Rate Schedule SS-1 and SS-2 rate 
changes proposed therein into 
subsequent intervening rate filings 
which have been accepted or are 
currently pending Commission 
acceptance on the effective dates 
reflected thereon. 

Transco states that copies of the filing 
are being mailed to each of its 
customers and interested State 
Commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street. NE.. 
Washington, DC 20426, in accordance 
with rule 211 of the Commission’s Rules 
of Practice and Procedure 18 CFR 
385.211. All such protests should be filec 
on or before September 10.1991. 

Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
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on 61e with the Cammisaion and are 
available for public inspection. 
Linwood A. Watson, Jr., 

Acting Secretary, 

[FR Doc. 9T-21473 Filed 8;45 amf 

B4LUNQ CODE 6717-01-U 


Office of Civilian Radiooctive Waste 
Management 

Availability of Draft Mission Plan 
Amendment for the Office of Civilian 
Radioactive Waste Management for 
Review and Comment 

agency: Department of Energy. 

ACTION: Notice of document availability 
and public comment peciod. 

summary: The Draff Mission Plan 
Amendment of the Office of Civilian 
Radioactive Waste Management has 
been published and is available for 
comment. 

OATES: Comments from all interested 
parties on the Draft Mission Plan must 
be received on or before November 8, 
1991, to assure consideration. 

ADDRESSES: Persons wishing to review 
the Draft Mission Plan Amendment may 
obtain a copy by contacting the Director 
of the Office of Strategic Planning and 
International Programs. Office of 
Civilian Radioactive Waste Managment, 
U.S. Department of Energy, RW-4,1000 
Independence Avenue. SW., 

Washington DC 20585. Written 
comments and materials should be 
addressed to Mr. Isaacs at the above 
mentioned address. Comments and 
materials received are available for 
public inspection in the Department of 
Energy’s fading Room at the above 
mentioned address. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Thomas H. Isaacs at the above 
address (telephone 202-586^722 or FTS 
896-^722). 

SUPPLEMENTARY INFORMATION: The 

Nuclear Waste Policy Act of 01/07/83 
(Pub. L. 97-425), section 301(a) & fb) ffor 
the Mission Plan only), requires the 
Secretary to prepare a comprehensive 
report which provides a suiBcient basis 
to permit infonned decisions to be made 
in carrying out a waste-management 
program based principally on the 
development of repositories for the 
disposal of high-level radioactive waste 
and spent nuclear fuel. While there is no 
statutory requirement for amendments, 
the originaf Mission Plan and its first 
amendment should be updated to reflect 
Department plans to implement the 
Nucleac Waste Policy Amendments Act 
of 1987. The original Mission Plan was 


issued on 06/15/85. The first amendment 
was issued on 06/09/87. 

John W. Bartlett. 

Director, Office of Civilian Radioactive 
Management 

[FR Doc. 91-21531 Filed 9-6-^l; 8:45 am] 
BILUNQ CODE e45e-01-M 


Office of Conservation and 
Renewable Energy 

Energy Conservation Program for 
Consumer Products; Application for 
Interim Waiver and Petition for Waiver 
of Furnace Test Procedures From The 
Ducane Company, Inc. (Case No. F- 
036) 

agency: Office of Conservation and 
Renewable Energy, Department of 
Energy. 

summary: Today’s notice publishes a 
letter granting an Interim Waiver to The 
Ducane Company, Inc. (Ducane) from 
the existing Department of Energy 
(DOE) test procedures for furnaces 
regarding blower time delay for the 
company’s FPAA series of gas furnaces. 

Today’s notice also publi^es a 
’’Petition, for Waiver*' from Ducane. 
Ducane's Petitioa for Waiver requests 
DOE to grant relief from the DOE test 
procedures relating to the blower time 
delay specification. Ducane seeks to test 
using a blower delay time of 30 seconds 
for its FPAA series of gas furnaces 
instead of the specified 1.5-minute delay 
between burner on-time and blower on- 
time. DOE is soliciting comments, data, 
and information respecting the Petition 
for Waiver. 

dates: doe will accept comments, data, 
and information not later than October 
9.1991. 

addresses: Written comments and 
statements shall be sent to: Department 
of Energy, Office of Conservation and 
Renewable Energy, Case No; F-036. Mail 
Stop CE-90, Room 6B-025, Forrestal- 
Building. 1000 Independence Avenue. 
SW.. Washington, DC 20585. (202) 586- 
3012. 

FOR FURTHER INFORMATION CONTACT: 

Cyrus H. Nasseri. U.S. Department of 
Energy, Office of Conservation and 
Renewable Energy, Mail Station CE- 
43, Forrestal Building. 1000 
Independence Avenue, SW.,. 
Washington, DC 20585, (202) 586-9127. 
Eugene Margolis, Esq.. Department 
of Energy, Office of General Counsel, 
Mail Station GC-41, Forrestal 
Building, 1000 Independence Avenue. 
SW.. Washington, DC 20585. (202J 
586-9507. 

SUPPLEMENTARY INFORMATION: The 

Fjiergy Conservation Program for 


Consumer Products (other than 
automobiles) was established pursuant 
to the Energy Policy and Conservation 
Act (EPCA), Public Law 94-163, 89 Slat. 
917, as amended by the National Energy 
Conservation Policy Act (NECPA), 

Public Law 95-619, 92 Slat. 3266. the 
National Appliance Energy 
Conservation Act of 1987 (NAECA), 
Public Law 100-12, and the National 
Appliance Biergy Conservation 
Amendments of 1988 (NAECA 1988), 
Public Law 100-357, which requires DOE 
to prescribe standardized test 
procedures to measure the energy 
consumption of certain consumer 
products, including furnaces. The intent 
of the test procedures is to provide a 
comparable measure of energy 
consumption that will assist consumers 
in making purchasing decisions. Thesa 
test procedures appear at 10 CFR part 
430, Subpact B. 

DOE amended the prescribed test 
procedures by adding 10 CFR 430.27 on 
September 26.1980, creating the waiver 
process. 45 FR 64108. Thereafter DOE 
further amended the appliance lest 
procedure waiver process to allow the 
Assistant Secretary for Conservation 
and Renewable Energy (Assistant 
Secretary) to grant an Interim Waiver 
from test procedure requirements to 
manufacturers that have petitioned DOE 
for a waives of such prescribed test 
procedures. 51 FR 42823, November 26. 
1986. 

The waiver process allows the 
Assistant Secretary to waive 
temporarily test procedures for a 
particular basic model when a petitioner 
shows that the basic model contains one 
or more design characteristics which 
prevent testing according: to the 
prescribed test procedures or when the 
prescribed test procedures may evaluate 
the basic model in a manner so 
unrepresentative of its true energy 
consumption as to provide materially 
inaccurate comparative data. Waivers 
generally remain in effect until final test 
procedure amendments become 
effective, resolving the problem that is 
the subject of the waiver. 

The interim waiver provisions, added 
by the 1986 amendment, allow the 
Assistant Secretary to grant an Interim 
Waiver when it is determined that the 
applicant will experience economic 
hardship if the Application for Interim 
Waiver is denied, if it appears likely 
that the Petition for Waiver will be 
granted, and/or the Assistant Secretary 
determines that it would be desirable for 
public policy reasons to grant immediate 
relief pending a detennmation on the 
Petition for Waiver. An Interim Waiver 
remains in effect for a period of 180 days 
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or until DOE issues its determination on 
the Petition for Waiver, whichever is 
sooner, and may be extended for an 
additional 180 days, if necessary'. 

On July 1,1991. Ducane filed an 
Application for an Interim Waiver 
regarding blower time delay. Ducane's 
Application seeks an Interim Waiver 
from the DOE test provisions that 
require a 1.5-minute time delay between 
the ignition of the burner and starting of 
the circulating air blower. Instead. 
Ducane requests the allowance to test 
using a 30-second blower time delay 
when testing its FPAA series of gas 
furnaces. Ducane states that the 30- 
second delay is indicative of how these 
furnaces actually operate. Such a delay 
results in an energy savings of 
approximately 1.0 percent. Since current 
DOE test procedures do not address this 
variable blower time delay. Ducane asks 
that the interim waiver be granted. 

Previous waivers for this type of 
timed blower delay control have been 
granted by DOE to Coleman Company, 

50 FR 2710, January 18.1985; Magic Chef 
Company. 50 FR 41553. October 11.1985; 
Rheem Manufacturing Company, 53 FR 
48574, December 1,1988. 55 FR 3253. 
January 31.1990. and 55 FR 37521. 
September 12.1990; Trane Company. 54 
FR 19226. May 4.1989. and 55 FR 41589, 
October 12.1990; Lennox Industries. 54 
FR 50525, December 7.1989; DMO 
Industries. 55 FR 4004, February 6.1990; 
Heil-Quaker Corporation, 55 FR 13184, 
April 9,1990; Carrier Corporation, 55 FR 
13182. April 9,1990; Inter-City Products 
Corporation, 55 FR 31099, July 31.1990, 
and 56 FR 27959, June 18.1991; Amana 
Refrigeration Inc., 56 FR 853. January 9. 
1991, and 56 FR 29957. July 1.1991; 
Armstrong Air Conditioning, Inc.. 56 FR 
10553, March 13,1991. and 56 FR 34200, 
July 26,1991; Snyder General 
Corporation. 56 FR 14511, April 10.1991; 
Goodman Manufacturing Corporation, 

56 FR 20421, May 3,1991; and Thermo 
Products. Inc., 56 FR 32205. July 15.1991. 
Thus, it appears likely that the Petition 
for Waiver will be granted for blower 
time delay. 

In those instances where the likely 
success of the Petition for Waiver has 
been demonstrated based upon DOE 
having granted a waiver for a similar 
product design, it is in the public interest 
to have similar products tested and 
rated for energy consumption on a 
comparable basis. 

Therefore, based on the above, DOE is 
granting Ducane an Interim Waiver for 
its FPAA series of gas furnaces. 

Pursuant to paragraph (e) of § 430.27 of 
the Code of Federal Regulations, the 
following letter granting the Application 
for Interim Waiver to the Ducane 
Company. Inc. was issued. 


Pursuant to paragraph (b) of 10 CFR 
430.27, DOE is hereby publishing the 
“Petition for Waiver” in its entirety. The 
petition contains no confidential 
information. DOE solicits comments, 
data, and information respecting the 
petition. 

Issued in Washington. DC, August 28.1991. 
Michael Davis. 

Assistant Secretary, Conservation and 
Renewable Energy. 

Department of Energy 
Washington, DC 20585 
August 28.1991. 

Mr. Charles W. Adams. 

V. P. Research and Development 
The Ducane Company. Inc., 118 West Main 
Street, Black ville. South Carolina 29817- 
1199 

Dear Mr. Adams: This is in response to 
your July 1,1991, Application for Interim 
Waiver and Petition for Waiver from the 
Department of Energy (DOE) test procedures 
for furnaces regarding blower time delay for 
The Ducane Company. Inc. (Ducane) FPAA 
series of gas furnaces. 

Previous waivers for this type of timed 
blower delay control have been granted by 
DOE to Coleman Company. 50 FR 2710, 
January 18,1985; Magic Chef Company, 50 FR 
41553, October 11.1985; Rheem 
Manufacturing Company. 53 FR 48574. 
December 1.1988, 55 FR 3253, January 31. 
1990, and 55 FR 37521, September 12,1990; 
Trane Company. 54 FR 19226. May 4.1989, 
and 55 FR 41589. October 12.1990; Lennox 
Industries, 54 FR 50525. December 7,1989; 
DMO Industries. 55 FR 4004, February 6.1990; 
Heil-Quaker Corporation, 55 FR 13184, April 
9.1990; Carrier Corporation. 55 FR 13182, 

April 9,1990; Inter-City Products Corporation. 
55 FR 31099. July 31,1990. and 56 FR 27959. 
June 18,1991: Amana Refrigeration Inc., 56 FR 
853. January 9.1991, and 56 FR 29957. July 1. 
1991; Armstrong Air Conditioning. Inc., 56 FR 
10553, March 13,1991, and 56 FR 34200. July 
26,1991; Snyder General Corporation. 56 FR 
14511, April 10.1991; Goodman 
Manufacturing Corporation. 56 FR 20421, May 
3,1991; and Thermo Products, Inc., 56 FR 
32205, July 15.1991. 

Ducane's Application for Interim Waiver 
does not provide sufficient information to 
evaluate what, if any, economic impact or 
competitive disadvantage Ducane will likely 
experience absent a favorable determination 
on its application. However, in those 
instances where the likely success of the 
Petition for Waiver has been demonstrated, 
based upon DOE having granted a waiver for 
a similar product design, it is in the public 
interest to have similar products tested and 
rated for energy consumption on a 
comparable basis. 

Therefore, Ducane's Application for an 
Interim Waiver from the DOE test procedures 
for its FPAA series of gas furnaces regarding 
blower time delay is granted. 

Ducane shall be permitted to test its line of 
FPAA series of gas furnaces on the basis of 
the test procedures specified in 10 CFR part 
430. subpart B. Appendix N. with the 
modification set forth below. 


(i) Section 3.0 in Appendix N is deleted and 
replaced with the following paragraph: 

3.0 Test Procedure. Testing and 
measurements shall be as specified in section 
9 in ANSI/ASHRAE 103-82 with the 
exception of sections 9.2.2, 9.3.1, and 9.3.2. 
and the inclusion of the following additional 
procedures: 

(ii) Add a new paragraph 3.10 in Appendix 
N as follows: 

3.10 Gas- and Oil-Fueled Central 
Furnaces. After equilibrium conditions are 
achieved following the cool-down test and 
the required measurements performed, turn 
on the furnace and measure the Rue gas 
temperature, using the thermocouple grid 
described above, at 0.5 and 2.5 minutes after 
the main bumer(8) comes on. After the burner 
start-up, delay the blower start-up by 1.5 
minutes (t-), unless: (1) the furnace employs a 
single motor to drive the power burner and 
the indoor air circulation blower, in which 
case the burner and blower shall be started 
together or (2) the furnace is designed to 
operate using an unvarying delay time that is 
other than 1.5 minutes, in which case the fan 
control shall be permitted to start the blower 
or (3) the delay time results in the activation 
of a temperature safety device which shuts off 
the burner, in which case the fan control shall 
be permitted to start the blower. In the latter 
case, if the fan control is adjustable, set it to 
start the blower at the highest temperature. If 
the fan control is permitted to start the 
blower, measure time delay, (t-), using a stop 
watch. Record the measured temperatures. 
During the heat-up test for oil-fueled furnaces, 
maintan the draft in the Rue pipe within 0.01 
inch of water column of the manufacturer's 
recommended on-period draft. 

This Interim Waiver is based upon the 
presumed validity of statements and all 
allegations submitted by the company. This 
Interim Waiver may be revoked or modified 
at any lime upon a determination that the 
factual basis underlying the application is 
incorrect. 

The Interim Waiver shall remain in effect 
for a period of 180 days or until DOE acts on 
the Petition for Waiver, whichever is sooner, 
and may be extended for an additional 180 
day period, if necessary. 

Sincerely, 

J. Michael Davis. P.E.. 

Assistant Secretary. Conservation and 
Renewable Energy. 

Ducane 

DUCANE HEATING DIVISION 
July 1,1991. 

Assistant Secretary, Conservation and 
Renewable Energy. 

United States Department of Energy, 1000 
Independence A ve., Washington, DC 
20585. 

Gentlemen: Please consider this Petition for 
Waiver and Application for Interim Waiver 
pursuant to Title 10 CFR 430.27. 

Waiver is requested from the test 
procedures covering gas furnaces found at 
appendix N to subpart B of 10 CFR Part 430. 
The current Heat-Up Test procedure requires 
a 1.5 minute time delay between burner and 
blower startup. The Ducane Company is 
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requesting to use 30 seconds instead of 1.5 
minutes for Series “FPAA** Gas Furnaces. 

These models will employ an electronic 
blower time control that starts the blower in 
approximately 30 seconds. Our testing^ 
indicates an inecease of one percent in AFUE 
using the 30 second time delay;. 

The Ducane Company seeks an interim 
waiver because it ia likely that our waiver 
will be granted. Similar waivers have beea 
granted to other manufacturers in the past.. 

A copy of this Petition for Waiver and 
Application for Interim Waiver will be sent to 
other manufacturers of similar type products;. 

Respectfully yours, 

THE DUCANE COMPANY. INC. 

Charles W. Adams. 

V.P. Research and Development, 

Ducane heating Division, 

|FR Doc. 91-21527 Filed 9-&-91; 8:45 am] 
BILLING COOC a450-et-M 


ICaee No. F-029! 

Energy Conservation Program for 
Consumer Protfucts; Decision and 
Order Granting Waiver From Furnace 
Test Procedures to Snyder General 
Corporation 

agency: Office of Conservation and 
Renewable Energy, DepartmenI of 
Energy. 

action: Elecisioa and order. 


summary: Notice is given of the 
Decision and Order (Case No. F-029) 
granting Snyder General Corporation 
(Snyder); a waiver for its GUI, GNI, 

GUa GUAc, GDA, and PGMA central 
furnaces from existing Department of 
Energy (DOE) test procedures regarding 
blower tume delay for determining the 
model’s energy efficiency. 

FOR FURTHER INFORMATION CONTACT: 
Cyrus H. Nasseri, U.S. Department of 
Energy,. OfEce of Conservation and 
Renewable Energy, Mail Station CE- 
43. Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586-9127. 
Eugene Margolis. Esq.. U.S. Department 
of Energy, Office of General Counsel, 
Mail Station GC-41, Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, DC 20585, (202) 
586-9507. 

SUPPLEMENTARY INFORMATION: In 

accordance with 10 CFR 430.27(g). notice 
is hereby given of the issuance of the 
Decision and Order as set out below. In 
the Decision and Order, Snyder has 
been granted a waiver for its GUI, GNI, 
GUH, GUA, GDA, and PGMA central 
furnaces, permitting the company to use 
an alternate test method in determining^ 
the Annual Fuel Utilization Efficiency 
(AFUE). 


Issued in Washington, DC. August 26; 1991. 
|. Michael Davis, 

Assistant Secretary, Conservation and 
Renewable Energy. 

Decision and Order 

The Energy Conservation Program for 
Consumer Products (other than 
automobiles) established pursuant to the 
Energy Policy and Conservation Act 
(EPCA), Public Law 94-163. 89 Stat. 917, 
as amended by the National Energy 
Conservation Policy Act (NECPAJ; 

Public Law 95-619, 92 Stat 3266, the 
National Appliance Energy 
Conservation Act of 1987 (NAECA), 
Public Law 106-12, and the National 
Appliance Energy Conservation 
Amendments of 1986 (NAECA 1988), 
Public Law 100-357. requires DOE to 
prescribe standardized test procedures 
to measure the energy consumption of 
certain consumer products, including 
furnaces. The intent of the test 
procedures is to provide a comparable 
measure of energy consumption that will 
assist consumers in making purchasing 
decisions. These test procedures appear 
at 10 CFR part 430, subpaii B. 

DOE amended the prescribed test 
procedures by addingTGCFR 430,27 to 
create a waiver process. 45 FR 64T08. 
September 26,1980. Thereafter, DOE 
further amended its appliance test 
procedure waiver process to allow the 
Assistant Secretary for Conservation 
and Renewable Energy (Assistant 
Secretary) to grant an interim waiver 
from test procedure requirements to- 
manufacturers that have petitioned DOE 
for a waiver of such prescribed test 
procedures. 51 FR 42823, November 26. 
1986, 

The waiver process allows the 
Assistant Secretary to waive 
temporarily test procedures for a 
particular basic model when a petitionGr 
shows that the basic model contains one 
or more design characteristics which 
prevent testing according to the 
prescribed test procedures or when the 
prescribed test procedures may evaluate 
the basic model in a manner so 
unrepresentative of its true energy 
consumption as to provide materially 
inaccurate comparative data. Waivers 
generally remain in effect until final test 
procedure amendments become 
effective, resolving the problem that is 
the subject of the waiver. 

The interim waiver provisions, added 
by the 1986 amendment, allow the 
Assistant Secretary to grant an interim 
waiver when it is determined that the 
applicant will experience economic 
hardship if the Application for Interim 
Waiver is denied, if it appears likely 
that Petition for Waiver will be granted, 
and/or the Assistant Secretary 


determines that it would be desirable for 
public policy reasons to grant immediate 
relief pending a detennination on the 
Petition for Waiver. An intoim waiver 
remains in effect for a period of 180 days 
or until DOE issues its determination on 
the Petition for Waiver, whichever is 
sooner, and may be extended for an 
additional 180 days, if necessary. 

Snyder filed a ‘'Petition for Waiver’^ 
dated January 4,1991, in accordance 
with § 430.27 of 10 CFR part 430. DOE 
published in the Federal Register on 
April 10,1991, Snyder’s petition and 
solicited comments, data and 
information respecting the petition. 56 
FR 14511. Snyder also filed an 
"Application for Interim Waiver’’ under 
§ 430.27(g] which DOE granted on April 
4.1991. 56 FR 14511, April 10,1991. 

No comments were received 
concerning either the "Petition for 
Waiver" or the "Interim Waiver". DOE 
consulted with Federal Trade 
Commission (FTC), concerning the 
Snyder petition. The FTC did not have 
any objections to the issuance of the 
waiver to Snyder. 

Assertions and Determinations 

Snyder’s petition seeks a waiver from 
the DOE test provisions that require a 
1.5-minute time delay between the 
ignition of the burner and the starting of 
the circulating air blower.^ Snyder 
requests the allowance to test using a 
60-second blower time delay when 
testing its GUI GNI. GUH, GUA. GDA 
and PGMA central furnaces. Snyder 
states that since the OO^second delay is 
indicative of how these models actually 
operate and since such a delay results in 
an improvement in efficiency of 
approximately 1.0 percent the waiver 
should be granted. 

Under specific circumstances, the 
DOE test procedures contain exceptions 
which allow testing with blower delay 
times of less than the prescribed 1.5> 
minute delay. Snyder indicates that it is 
unable to take advantage of any of these 
exceptions of its GUI, GNI, GUH. GUA. 
GDA and PGMA central furnaces. 

Since the blower controls 
incorporated' on the Snyder furnaces are 
designed to impose a 60-sccond blower 
delay in every instance of start up. and 
since the current provisions do not 
specifically address this type of control, 
DOE agrees that a waiver should be 
granted to allow the 60-second blower 
time delay when testing the Snyder CUL 
GNI, GUH. GUA. GDA and PGMA 
central furnaces. Accordingly, with 
regard to testing the GUI. GNI, GUH, 
GUA. GDA and PGMA central furnaces, 
today’s Decision and Order exempts 
Snyder from the existing provisions 
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regarding blower controls and allows 
testing with the 60-second delay. 

It is therefore, ordered that: 

(1) The “Petition for Waiver” filed by 
the Snyder General Corporation (Case 
No. F-029) is hereby granted as set forth 
in paragraph (2) below, subject to the 
provisions of paragraphs (3). (4) and (5). 

(2) Not withstanding any contrary 
provisions of appendix N of 10 CFR part 
430, subpart B, the Snyder General 
Corporation shall be permitted to test its 
GUI. GNI. GUH. GUA, GDA and PGMA 
central furnaces on the basis of the test 
procedure specified in 10 CFR part 430. 
with modifications set forth below: 

(i) Section 3.0 of appendix N is deleted 
and replaced with the following 
paragraph: 

3.0 Test Procedure. Testing and 
measurements shall be as specified in 
section 9 in ANSI/ASHRAE 103-82 with 
the exception of sections 9.2.2.9.3.1, and 
9.3.2, and the inclusion of the following 
additional procedures: 

(ii) Add a new paragraph 3.10 to 
Appendix N as follows: 

3.10 Gas- and Oil-Fueled Central 
Furnaces. The following paragraph is in 
lieu of the requirement specified in 
section 9.3.1 of ANSI/ASHRAE 103-82. 
After equilibrium conditions are 
achieved following the cool-down test 
and the required measurements 
performed, turn on the furnaces and 
measure the flue gas temperature, using 
the thermocouple grid described above, 
at 0.5 and 2.5 minutes after the main 
bumer(s) comes on. After the burner 
start-up. delay the blower start-up by 1.5 
minutes (t-), unless: (1) The furnace 
employs a single motor to drive the 
power burner and the indoor air 
circulating blower, in which case the 
burner shall be started together; or (2) 
the furnace is designed to operate using 
an unvarying delay time that is other 
tlian 1.5 minutes, in which case the fan 
control shall be permitted to start the 
blower; or (3) the delay time results in 
the activation of a temperature safety 
device which shuts off the burner, in 
which case the fan control shall be 
permitted to start the blower. In the 
latter case, if the fan control is 
adjustable, set it to start the blower at 
the highest temperature. If the fan 
control is permitted to start the blower, 
measure time delay, (1-), using a stop 
watch. Record the measured 
temperatures. During the heat-up test for 
oil-fueled furnaces, maintain the draft in 
the flue pipe within ±0.01 inch, of water 
column of the manufacturer’s 
recommended on-period draft. 

(iii) With the exception of the 
modification set forth above, Snyder 
General Corporation shall comply in ail 
respects with the test procedures 


specified in appendix N of 10 CFR part 
430, subpart B. 

(3) The waiver shall remain in effect 
from the date of issuance of this Order 
until DOE prescribes final test 
procedures appropriate to the GUI, GNI, 
GUIt GUA, GDA and PGMA central 
furnaces manufactured by Snyder 
General Corporation. 

(4) This waiver is based upon the 
presumed validity of statements, 
allegations, and documentary materials 
submitted by the petitioner. This waiver 
may be revoked or modified at any time 
upon a determination that the factual 
basis underlying the petition is 
incorrect 

(5) Effective (Insert Date of Issuance), 
this Waiver supersedes the Interim 
Waiver Granted Snyder General 
Corporation on April 4.1991, 58 FR 
14511, April 10,1991, (Case No. F-029). 

). Michael Davis, 

Assistant Secretary, Consen^ation and 
Renewable Energy. 

IFR Doc. 91-21528 Filed 9-6-91; 8:45 am] 
BILUNQ CODE 6450-01-M 


Office of Fossil Energy 

(ERA Docket No. 91-62-NGl 

Tarpon Gas Marketing Ltd. Application 
To Export Natural Gas to Canada 

AGENCY: Onice of Fossil Energy, 
Department of Energy. 

ACTION: Notice of application for 
blanket authorization to export natural 
gas to Canada. 

SUMMARY: The Office of Fossil Energy 
(FE) of the Department of Energy (DOE) 
gives notice of receipt on August 9,1991, 
of an application filed by Tarpon Gas 
Marketing Ltd. (TGM) requesting 
blanket authorization to export up to 100 
Bcf of natural gas from the United States 
to Canada for short-term and spot 
market sales over a two-year period 
beginning October 1,1991. TGM intends 
to utilize existing pipeline facilities for 
transportation of the volumes to be 
exported. 

The application is filed pursuant to 
section 3 of the Natural Gas Act and 
DOE Delegation Order Nos. 0204-111 
and 0204-127. Protests, motions to 
intervene, notices of intervention, and 
written comments are invited. 

DATES: Protests, motions to intervene or 
notices of intervention, as applicable, 
requests for additional procedures and 
written comments are to be filed no later 
than 4:30, eastern time, October 9,1991. 
ADDRESSES: Office of Fuels Programs 
Fossil Energy, U.S. Department of 
Energy. Forrestal Building, room 3F-056, 


FE-50,1000 Independence Avenue. SW., 
Washington, DC 20585. 

FOR FURTHER INFORMATION CONTACr. 
Thomas W. Dukes. Office of Fuels 
Programs, Office of Fossil Energy. U.S. 
Department of Energy, Forrestal 
Building, room 3F-056.1000 
Independence Avenue, SW., 
Washington. DC 20585, (202) 586-9590. 
Lot Cooke, Office of Assistant General 
Counsel for Fossil Energy, U.S. 
Department of Energy, Forrestal 
Building, room 6E-042,1000 
Independence Avenue. SW,. 
Washington. DC 20585, (202) 588-0503. 
SUPPLEMENTARY INFORMATION: TGM, a 
Canadian corporation with its principal 
place of business in Calgary, Alberta, 
currently holds a blanket authorization 
to export natural gas to Canada, issued 
in DOE/FE Opinion and Order No. 315 
on June 5,1989 (1 FE Para. 70.224). 
Commencement of the requested 
authorization would coincide with the 
expiration of TGM’s current 
authorization, on October 1.1991. 

Under the authorization sought, TGM 
would export natural gas to Canada on 
a best efforts basis for spot and short¬ 
term markets under contracts of two- 
years or less. TGM states that its month- 
to-month export sales would generally 
be priced in response to changes in 
prices posted in gas trade press 
periodicals and, for longer term blanket 
arrangements, indexed to the weighted 
average price for a “basket of fuels.” 
TGM anticipates that the majority of the 
short term sales would be on an 
interruptible basis and determined by 
market conditions. 

In support of its application, TGM 
asserts there is an excess supply of 
marketable domestic gas, and the 
requested export authorization would 
serve to improve U.S. trade balances 
while furthering the goal of increasing 
greater two-way trade emphasized by 
the 1988 U.S.-Canada Free Trade 
Agreement. In addition, TGM states the 
export proposal would have no adverse 
environmental impacts because only 
existing U.S. pipelines and export 
facilities would be utilized. 

This export application will be 
reviewed under section 3 of the Natural 
Gas Act and the authority contained in 
DOE Delegation Order Nos. 0204-111 
and 0204-127. In deciding whether the 
proposed export of natural gas is in the 
public interest, domestic need for the 
gas will be considered, and any other 
issue determined to be appropriate, 
including whether the arrangement is 
consistent with the DOE policy of 
promoting competition in the natural gas 
marketplace by allowing commercial 
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parlies to freely negotiate their own 
trade arrangements. Parties, especially 
those that may oppose this application, 
should comment on these matters as 
they relate to the requested export 
authority. The applicant asserts that 
there is no current need for the domestic 
gas that would be exported under the 
proposed arrangements. Parties 
opposing this arrangement bear the 
burden of overcoming this assertion. 

NEPA Compliance 

The National Environmental Policy 
Act (NEPA), 42 U.S.C. 4321 et seq., 
requires DOE to give appropriate 
consideration to the environmental 
effects of its proposed actions. No final 
decision will be used in this proceeding 
until DOE has met its NEPA 
responsibilities. 

Public Comment Procedures 

In response to this notice, any person 
may file a protest, motion to intervene 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to the 
proceeding and to have their written 
comments considered as the basis for 
any decision on the application must, 
however, file a motion to intervene or 
notice of intervention, as applicable. 

The filing of a protest with respect to 
this application will not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the appropriate action to be 
taken on the application. All protests, 
motions to intervene, notices of 
intervention, and written comments 
must meet the requirements that are 
specified by the regulations in 10 CFR 
part 590. Protests, motions to Intervene, 
notices of intervention, requests for 
additional procedures, and written 
comments should be filed with the 
Office of Fuels Programs at the above 
address. 

It is intended that a decisional record 
will be developed on the application 
through responses to this notice by 
parties, including the parties' written 
comments and replies thereto. 
Additional procedures will be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided, 
such as additional written comments, an 
oral presentation, a conference, or trial- 
type hearing. Any request to file 
additional written comments should 
explain why they are necessary. Any 
request for an oral presentation should 
identify the substantial question of fact, 
law. or policy at issue, show that it is 


material and relevant to a decision in 
the proceeding, and demonstrate why an 
oral presentation is needed. Any request 
for a conference should demonstrate 
why the conference would materially 
advance the proceeding. Any request for 
a trial-type hearing must show that there 
are factual issues genuinely in dispute 
that are relevant and material to a 
decision and that a trial-type hearing is 
necessary for a full and true disclosure 
of the facts. 

If an additional procedure is 
scheduled, notice will be provided to all 
parties. If no party requests additional 
procedures, a final opinion and order 
may be issued based on the official 
record, including the application and 
responses filed by parties pursuant to 
this notice, in accordance with 10 CFR 
590.316. 

A copy of TGM’s application is 
available for inspection and copying in 
the Office of Fuels Programs Docket 
Room. 3F-056, at the above address. The 
docket room is open between the hours 
of 8 a.m. and 4:30 p.m., Monday through 
Friday, except Federal holidays. 

Issued in Washington. DC, August 30,1991. 
Clifford P. Tomaszewski, 

Acting Deputy Assistant Secretary for Fuels 
Programs, Off ice of Fossil Energy, 

[FR Doc. 91-21533 Filed 9-6-91; 8:45 am) 
BtLUNQ CODE e45<M)1-M 


[FE Docket Nos. PP-02, PP-04, and PP-14] 

Intent To Rescind Presidential Permits 
Issued to Comision Federal De 
Electricidad 

agency: U.S. Department of Energy. 
action: Recission of Presidential 
permits. 

SUMMARY: DOE intends to rescind 
Presidential permits contained in FE 
Docket Nos. PP-02, PP-04, and PP-14 at 
the request of CFE. CFE notified the 
DOE that it no longer utilizes the 
permitted electrical transmission 
facilities crossing the U.S. Mexican 
border. 

DATES: Effective Date: October 9.1991. 
Comments must be received on or 
before October 9.1991. 

ADDRESSES: Comments may be mailed 
to Office of Fuels Programs, Department 
of Energy, FE-52, room 3H-087,1000 
Independence Ave., SW., Washington, 
DC 20585. Comments may also be 
submitted by facsimile at (202) 586-6050. 
FOR FURTHER INFORMATION CONTACT: 
Lise Courtney M. Howe, Office of 
General Counsel (GC-32), (202) 58d- 
2900. 


Brenda M. Cheeks. Office of Fuels 

Programs (FE-52), Fossile Energy. 

(202) 586-1316. 

SUPPLEMENTARY INFORMATION: The 

Assistant Secretary for Fossil Energy 
(FE) of the Department of Energy (DOE) 
is tasked with implementing Executive 
Order 10485 as amended by Executive 
Order 10238. which requires the 
issuance of Presidential permits for the 
construction, connection, operation and 
maintenance of electrical transmission 
facilities at the U.S. international 
border. In addition, FE administers the 
section 202(e) authority under the 
Federal Power Act which requires 
authorization to export electric energy 
from the U.S. 

In a letter dated April 29,1991, 
Comision Federal de Electricidad (CFE) 
notified the DOE that it no longer 
requires Presidential permits PP-02, PP- 
04, and PP-14 held by CFE and that all 
interconnection facilities authorized 
under those Presidential permits had 
been dismantled as of December 1964, 
February 1981, and December 1964, 
respectively. 

Residential permits PP-02. and PP-14 
were originally issued to Matamoros, 
S.A., Compania Electrica on August 26, 
1941, in Docket No. IT-5656 and 
February 18,1948 in Docket No. IT-6503 
respectively. CFE and Matamoros 
merged in 1964. Each permit authorized 
the construction, operation, connection 
and maintenance of a 12 kV 
transmission line at Brownsville, Texas. 

Presidential permit PP-04 was issued 
to Light and Power Company of Acuna. 
S.A., on April 23,1942, in Docket No. IT- 
5024. CFE succeeded to the interest of 
Light and Power Company of Acuna on 
August 7,1969. and the Presidential 
permit was amended in Docket No. IT- 
5024 authorizing the operation, 
connection, and maintenance of an 11 
kV transmission line between CFE and 
Del Rio, Texas. 

The CFE has confirmed that the 
facilities authorized under Presidental 
permits PP-02, PP-04, and PP-14 and all 
interconnection facilities crossing the 
international border, including all wires 
and meters, as authorized in the 
Presidential permits, have been 
removed. 

DOE finds that the recission of 
Presidential permits PP-02, PP-04, and 
PP-14 is consistent with the public 
interest because said facilities are no 
longer required or used by CFE. 

The DOE hereby gives notice of its 
intent to rescind Presidential permits 
PP-02, PP-04, and PP-14, effective 
October 9,1991, unless it receives any 
public comments objecting to the 
proposed recission. 
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Copies of the request for the 
rescission will be made available upon 
request for public inspection and 
copying at the address listed above. 

Issued in Washington. DC on August 29. 
1991. 

Clifford P. Tomaszewski. 

Acting Deputy Assistant Secretary for Fuels 
Programs, Fossil Energy. 

|FR Doc. 91-21532 Filed 9-6-91; 8:45 am| 
BiLLINQ CODE 64S0-01-M 


Office of Hearings and Appeals 

Issuance of Decisions and Orders 
During the Week of July 29 Through 
August 2,1991 

During the week of July 29 through 
August 2,1991, the decisions and orders 
summarized below were issued with 
respect to appeals and applications for 
other relief filed with the Office of 
Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 

Appeal 

James L Schwab, 7/29/91, LFA-0134 

James L. Schwab filed an Appeal from 
a determination issued by the DOE’s 
Office of Safeguards and Securities 
(OSS) of a request for information under 
the Freedom of Information Act. Mr. 
Schwab had sought all documents 
pertaining to a security investigation 
report by the Nevada Security and 
Safeguards Division (SSD), entitled 
'Inquiry Regarding Security Issues 
Surrounding the Termination of Security 
Inspector James L. Schwab.” In its 
determination, the OSS stated that it 
had found no documents responsive to 
Mr. Schwab’s request. Mr. Schwab 
challenged the adequacy of the search 
performed by OSS. In considering the 
Appeal, the Office of Hearings and 
Appeals (OHA) found that the only 
responsive document uncovered by 
OSS’s search was a copy of the 
investigative report itself. Because Mr. 
Schwab already possessed the report an 
additional copy was not provided to 
him. The OHA determined that OSS had 
followed all procedures which were 
reasonably calculated to uncover the 
material Mr. Schwab sought in his 
request. Accordingly, the Appeal filed 
by Mr. Schwab was denied. 

Supplemental Order 

Bayport Refining Company, 7/31/91, 
KRX-0057 

In Bayport Refining Company, 18 DOE 
H 83.007 (1909). proposed decision 


pending. 51 FERC 5 63.011 (1990). the 
Department of Energy (DOE) issued a 
Remedial Order to Bayport Refining 
Company (Bayport] and its President 
Malcolm M. Turner. The DOE, however, 
severed the consideration of the 
personal liability of two other corporate 
officers, Harry F. Mason (Mason) and 
Robert H. Houser (Houser), and ordered 
further briefing on their liability. 
Subsequently, the DOE rejected the 
motion of the Economic Regulatory 
Administration (ERA) for further 
discovery on Mason’s and Houser’s 
liability. The DOE also ordered the ERA 
to either file the briefs that had been 
previously ordered or dismiss the 
remainder of the case. Economic 
Regulatory Administration/Bayport 
Refining Company, 20 DOE ^ 83,012 
(1990). The ERA decided to take the 
latter course. Consequently, the DOE 
dismissed the remainder of the 
allegations of personal liability 
concerning Messrs. Mason and Houser 
contained in the Proposed Remedial 
Order issued to Bayport. 

Refund Applications 
Formers Cooperative Elevator 

Company, S/1/91, RF272-77369 

The Department of Energy issued a 
Decision and Order granting a refund 
from the crude oil overcharge funds to 
Farmers Cooperative Elevator Company 
(FCE), a company that purchased 
gasohol. The DOE determined that 
gasohol is a covered product. However, 
because gasohol is a 90/10 blend of 
gasoline and ethanol, 10 percent of 
FCE’s gasohol purchases were deducted 
from FCE’s claim. The refund granted to 
FCE is $24,230. 

Indian Wells Oil Company/Tutcher 
Magic Gas Company, 7/31/91, 
RF317-5 

The DOE issued a Decision and Order 
concerning an Application for Refund 
filed by Tutcher Magic Gas Co., Inc. a 
natural gas liquid products reseller. 
Tutcher sought a portion of the 
settlement fund obtained by the DOE 
through a consent order entered into by 
the owners of Indian Wells Oil 
Company. Since Tutcher’s refund claim 
was in excess of $5,000. the firm was 
required to demonstrate that it was 
injured by Indian Well’s pricing 
practices during the consent order 
period. Tutcher submitted separate cost 
bank data for butane and natural 
gasoline which indicated that it had 
banked costs well in excess of its 
requested refund. Because average 
market price data for butane and natural 
gasoline were not available for period 
prior to July 1975, the DOE extrapolated 
prices for these products for the entire 


consent order period by reference to 
propane price data which was available 
for Tutcher’s marketing area. Using this 
information, the DOE determined that 
Tutcher incurred a substantial 
competitive disadvantage as a result of 
its Indian Wells purchases. After 
examining Tutcher’s Application and 
supporting documentation, the DOE 
determined that Tutcher should receive 
a refund of $266,105 ($204,542 principal 
plus $61,563 interest). 

Northern Illinois Gas Company, 7/29/ 
91, RR272-72 

Northern Illinois Gas Company, (Nl- 
Gas) filed a Motion for Reconsideration 
of a Decision and Order issued by the 
Department of Energy on April 8,1991. 
That determination denied the 
Application for Refund that NI-Gas had 
filed in the subpart V crude oil special 
refund proceeding. The denial was 
based on the finding that a wholly- 
owned subsidiary of NI-Gas’ parent 
company had executed a “Waiver and 
Release’’ in connection with the Rail and 
Water Transporters Escrow fund in the 
Stripper Well Refund Proceeding. In 
considering the Motion for 
Reconsideration, the DOE held that NI- 
Gas failed to demonstrate significantly 
changed circumstances. The Motion for 
Reconsideration was therefore denied. 

Reynolds Metals Company, 8/1/91, 
RF272^73969 

The Department of Energy (DOE) 
issued a Decision and Order granting a 
refund from crude oil overcharge funds 
to Reynolds Metals Company 
(Reynolds) based on the firm’s 
purchases of refined petroleum products 
during the period August 19,1973 
through January 27.1981. Reynolds is 
involved in the aluminum industry and 
purchased refined purchased petroleum 
for use in transportation, heating, 
process oils and manufacturing. 

Reynolds was an end-user of the 
products claimed in its application and 
was therefore presumed injured. The 
refund granted to Reynolds in this 
Decision is $199,502. 

Trumbull Cooperative Association, 8/i/ 
91, RF272-78697 

The Department of energy issued a 
Decision and Order granting a refund 
from the crude oil overcharge funds to 
Trumbull Cooperative Association 
(Trumbull). The DOE determined that in 
an earlier claim, RF272-69653, Trumbull 
had received a refund for only a portion 
of its eligible purchases. Therefore, 
based on expenditures submitted by 
Trumbull, the DOE granted Trumbull’s 
current claim for the remainder of its 
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purchases. The refund granted to 
Trumbull in this Decision is $12,608. 


Refund Applications 

The Office of Hearings and Appeals 
issued the follo%ving Decisions and 
Orders concerning refund applications. 


which are not summarized. Copies of the 
full texts of the Decisions and Orders 
are available in the Public Reference 
Room of the Office of Hearings and 
Appeals. 


A&N Trucking et Mt ______....-- 

Amherst PuWic Schoote e/ al ----- 

Askov School Distrtet .—---- 

Atlantic Richfield Co./Locke’s Arco etaf ....... 

Atlantic Richfield Ca/Oasis Market at at ...-..—... 

Atlantic Richfield Co./T?)e Hocking Cartage Ca et al ......- 

Battle Creek Public Schools et al ....—--..........- 

Bux-Mont Refuse Service et al. ........ 

Cattaraugus Central School Diet, et at .......—.. 

Central Alabama Paving. Inc., et at. .......—. 

Eaton Asphalt Paving Co., Inc ....... 

Stafford Construction Co ........—...—...---- 

Citronelle-Mobile Gathering/Arkwhght Finishing.. .... 

Davis Milts BufWtng .......-...—.... 

Reed A Barton .....—. 

Citronelie-Mobile Gaithering/Consolidated Edieon Company of New York --—---- 

Citronelle-Mobile Qathering/Fall River Housing Authority ... . ........ 

Citronelte-Moblle Gathering/Hacker\sack Water Co. . 

Crtronelfe-MobHe Gatherlng/Southeastom Massachusetts University............. .... 

Paul A. De*/er Slate School. ........ 

City of Albion etaf- ....................----—. 

City of Jefferson City et at ----- 

City of Worcester ........................ 

El^ Asphalt Company. Inc ......— -...—.— --— 

Frankfort Materials Co. .........—.. 

Eureka Union Etemeotary et at. . . . ....—.......... 

Farmers Union Oil Company. ........... 

Reber Management et at ......—... 

Retcher Oil A Refining Co./Caribou 4 Comers Oil, Inc .—........s............™............... 

B. Puritz Oil Co _______..... —. . . 

Gulf Oil Corporation/Curry’s GuM et at^ ...—.—... 

Gulf Oil Cor^atlon/John Lee's GuK Service et a/. ....—.. 

Harrison School District 36 et at ......—-- 

Lakota Public School District 86 etaf. ........_............— 

Lemmon Thunder Hawk Co-Op _...............— 

Federation Cooperative .......... 

Machias School Department et at. ___..._.......... 

McCalt-Donnelly Jt S.D. #421 etat ...... 

McDonnell Douglas Corporation ...... 

NewmarvCroeby Steel, Inc. et at. .................... 

Norwalk-Ontario School District et at. ........ 

Prairie Farm School Distrid etat ....... 

Shell Oil Company/ArTington Central Shell et at .-_______............... 

Shell OH Company/Charles WHIey ...... 

Charles Willey.. ........... 

Charles Willey ... 

Charles Willey ..... . . . ....._ 

Charles Willey ................._......_ 

Charles WWfey ........ 

Charles WMoy ...... 

Charles Willey ____...._ — —^.—r - , ..— - 

Charles Willey.... . . .........._...___ 

Shell Oil Company/Wes Williams Shell Service efal. ........_.........—.. 

Stet R-XV School Dtetnct etaf. ................. 

Texaco Inc/BHI's Texaco etat. .......... 

Texaco lnc./Grafton Texaco et at . ................._ 

Texaco Inc./James D. Wilson et at. _________...- 

Texaco Inc./Stockyard's Texaco Service Station etal ............— 

The Budd Company ............... 

The Sherwin-Williams Company .... .. . - - -___ 

Town of Bennington et at . ........—..._ 

Yofktowr>e Paper Mills, Inc ..... 

Yofktowr>e Paper Mills. Inc ............... 


_ RF272-88261 07/29/91 

_ RF272-67409 07/31/91 

.. RF272-78762 08/01/91 

. RF304-11901 08/02/91 

.... Rf304-3802 07/29/91 

.. RF304-t1900 07/31/91 

..... RF272-80202 07/30/91 

.... RF272-86816 07/29/91 

.... RF272-87649 07/29/91 

.. RF272-63871 07/29/91 

. RD272-65206 07/29/91 

.. RD272-85882 07/29/91 

.... RF336-8 07/29/91 

.. RF338-9 07/29/91 

.... RF338-10 07/29/91 

.. RF336-t3 07/29/91 

.... RF338-16 07/31/91 

.. RF338-12 07/29/91 

__ RF336-20 07/30/91 

_ RF336-21 07/30/91 

.. RF272-86403 07/29/91 

.. RF272-8540t 07/29/91 

. RF272-48786 08/02/91 

__ RF272-27825 07/30/91 

... . . RF272-47706 07/30/91 

_ RF272-87201 07/29/91 

.. RC272-129 08/02/91 

.. RF272-ei763 07/29/91 

. RF329-6 07/31/91 

___ RF329-7 07/31/91 

.... RF300-11960 08/02/91 

.... RF300-14500 07/31/91 

__ RF272-876I1 07/31/91 

__ RF272-83800 07/29/91 

.. RF272-62388 08/01/91 

... RF272-63560 08/01/91 

_ RF272-87967 07/29/91 

__ RF272-89200 08/01/91 

.. RC272-128 08/02/91 

.. RF272-52577 07/31/91 

.. RF272-84202 07/31/91 

__ RF272-87048 07/30/91 

.. . RF318-8810 08/02/91 

.. RF315-8789 07/30/91 

.... RF315-8793 07/30/91 

.... RF315-8796 07/30/91 

____ RF315-8797 07/30/91 

.... RF315-8798 07/30/91 

__ RF315-8799 07/30/91 

___ _ RF315-8801 07/30/91 

.. RF315-8002 07/30/91 

_ RF315-8803 07/30/91 

__ RF315-1082 08/02/91 

.. RF272-870GO 08/01/91 

..... RF321-835 08/01/91 

... RF321-306 07/31/91 

.. RF321-2372 07/29/91 

.. RF321-1401 08/01/91 

_ RF272-43324 07/29/91 

.. RD272-43324 07/29/91 

.... RF272-70259 08/01/91 

.. RF272-88654 07/29/91 

_ RF272-11667 07/31/91 

.. RD272-413 07/31/91 


Dismissals 

The following submissions were 
dismissed: 


Name 

Case No. 

Carima Texaco ... .. 

RF321-3589 

Cox Petroleum .-___... 

RF321-3959 


Name 

Case Na 

Don Borland's Texaco... 

RF321-3591 

Downtown Aicot_...._ 

Fashion Fair Texaco_ 

Gladys Goldfarb.... 

HSR 5>AfvlrA filAtir>n #2. 

RF304-t2041 

RF321-3593 

RF3Oa-11870 

RF321-327 

Hagee's Texaco. 

RF32t-3567 

Harrison Leasing---- 

RF272-6942g 


Name 

Case No. 

H^wyicAyA TAVftro .-.. 

RF321-3428 

RF272-80204 

RF321-3596 

RF32t-3595 

RF32t-3594 

RF321-3563 

Hicksville Exempted Village 

Schools. 

JAR Texaco. 

Jerry's Texaco__.- 

John A Bob's Texaco. 

Knox Abbott Texaco_ 

































































































































































Federal Register / VoL 56. No. 174 / Monday, September 9, 1991 / Notices 


45965 


Name 

Case No. 

Lucille Bunn...... 

RF300-16716 

Payne’s Marlcet . 

RF321-4278 

Po^n, Rottiman, David & 

RF272-67276 

Schechter. 


Podell, Rothman, David & 

RF272-67276 

Schechter. 


Sharon Forest Texaco ... 

RF321-3435 

Southeast Texaco. 

RF321-3433 

Thurman Oil Company ... 

RF300-13454 

Town of Trumbull.,, 

RF272-82645 

Trumbull School District .,,,,, 

RF272-79564 

Village of Nichols... 

RF321-9161 

Yeagy’s Texaco...... 

RF321-3587 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, room 1E~234, 
Forrestal Building, 1000 Independence 
Avenue SW., Washington. DC 20585, 
Monday through Friday, between the 
hours of 1 p.m. and 5 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guildelines. a commercially published 
loose leaf reporter system. 

Dated: August 29.1991. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 

[FR Doc. 91-21529 Filed 9-6-91; 8:45 am) 
BILUNG CODE 6450-01-M 


Issuance of Decisions and Orders 
During the Week of August 5 Through 
August 9,1991 

During the week of August 5 through 
August 9,1991, the decisions and orders 
summarized below were issued with 
respect to applications for refund or 
other relief filed with the Office of 
Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 

Implementation of Special Refund 
Procedures 

Kern OH Br Refinery, Erickson Refining 
Corp., BUI J. Graham, 8/7/91, LEE- 
0022, LEF-0023, LEF-0024 

The DOE issued a Decision and Order 
implementing procedures for the 
distribution of $3,624,920, plus accrued 
interest, of crude oil overcharge monies 
obtained as a result of the settlement of 
enforcement proceedings involving Kern 
Oil & Refinery and Larry D. Delpit, 
Erickson Refining Corporation, and Bill 
J. Graham respectively. The DOE 
determined that the funds be distributed 
in accord with the Modified Statement 
of Restitutionary Policy Concerning 
Crude Oil Overcharges, which states 


that crude oil overcharge monies shall 
be divided among the states (40 
percent), the Federal government (40 
percent), and eligible purchasers of 
refined petroleum products (20 percent). 
The specific information required in an 
Application for Refund is set forth in 
detail. The deadline for filing claims 
against these funds was established as 
June 30,1992. 

Refund Applications 

Exxon Corp./Petrolane, Inc., 8/5/91, 
RF307-S929 

The DOE issued a Decision and Order 
concerning an Application for Refund 
filed by Petrolane, Inc., a propane 
reseller with headquarters in Long 
Beach, California. Petrolane also sought 
a refund on behalf of Pyrofax, also a 
propane reseller, which is a corporate 
affiliate of Petrolane. Petrolane sought a 
portion of the settlement fund obtained 
by the DOE as a result of a consent 
order entered into by Exxon 
Corporation. Since Petrolane’s refund 
claim was in excess of $5,000, the firm 
was required to demonstrate that it was 
injured during the consent order period 
by Exxon's pricing practices. 

Petrolane submitted propane cost 
bank data which indicated that it had 
banked product costs well in excess of 
its requested refund. The DOE then 
rejected the competitive disadvantage 
analysis performed by Petrolane in 
support of its refund claim because the 
firm relied upon nation-wide propane 
market price data. The DOE performed 
its own competitive disadvantage 
analysis, relying upon region specific 
propane price data. Based upon its 
analysis, the DOE determined that 
Petrolane incurred a substantial 
competitive disadvantage during the 
consent order period as a result of its 
Exxon propane purchases. The DOE 
granted Petrolane a refund of $68,892 
($48,625 principal plus $20,267 interest). 

The DOE also denied the Pyrofax 
portion of Petrolane’s refund claim, 
noting that Petrolane failed to produce 
the documentation necessary for it to 
demonstrate that Pyrofax was injured 
by Exxon’s propane prices during the 
consent order period. 

Gulf Oil Corporation/Ryder»Energy 
Distribution, 8/9/91, RF300-11185 

The Department of Energy (DOE) has 
issued a Decision and Order granting 
refund monies from the Gulf Oil 
Corporation overcharge fund to Ryder 
Energy Distribution (Ryder) based upon 
its purchases of Gulf product made 
between August 1973 and January 1981. 
The applicant relied upon both the end- 


user and the retailer presumptions of 
injury. The applicant requested a refund 
for the gallons of product that its 
contract fleet purchased under the end- 
user presumption of injury. In addition, 
Ryder requested a refund under the forty 
percent presumption for its leasing 
operators. A retailer may not receive a 
benefit from both the forty percent and 
the end-user presumptions. Accordingly, 
Ryder was granted a refund equal to 40 
percent of its allocable share for the 
product that it purchased, $36,637. 

Lone Star Gas Company, 8/6/91, RF272- 
20177 

Lone Star Gas Company (Lone Star), a 
natural gas pipeline utility company, 
filed an Application for Refund in the 
subpart V crude oil refund proceeding. A 
group of State governments and two 
territories of the United States (the 
States) objected to the application on 
the basis that Lone Star is not an end- 
user and that any distribution to 
customers should be made to the States 
directly. The DOE concluded that a 
portion of the refund would be used to 
reduce the original expense account to 
which the overcharges were booked. 

This will result in the appropriate 
portion of the reduction being allocated 
to Lone Star’s regulated sales customers. 
These customers may experience a 
benefit through the lower operating 
expenses included in the ratemaking 
process. Lone Star will be entitled to the 
rest of the refund as a typical end-user. 

In view of that determination, the 
States’ Objections to the Application 
were rejected. The DOE granted a 
refund of $31,858, based on purchases of 
39,822,998 gallons of refined petroleum 
products. 

State of Minnesota, 8/6/91, RF272-61569 

The Department of Energy (DOE) 
issued a Decision and Order granting 
refund monies from crude oil overcharge 
funds to the State of Minnesota. The 
State applied on behalf of all specified 
State agencies. The DOE rejected 
objections filed by Phillip P. Kalodner, 
counsel for utilities, transporters and 
manufacturers in regard to this 
Application. Minnesota was granted a 
refund of $289,218. 

Refund Applications 

The Office of Hearings and Appeals 
issued the following Decisions and 
Orders concerning refund applications, 
which are not summarized. Copies of the 
full texts of the Decisions and Orders 
are available in the Public Reference 
Room of the Office of Hearings and 
Appeals. 
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A.E. Schuto Corporalion_ ____ RF272-363 08/05/91 

Atlantic Richfield Ca/Airport Garage et at __________ ___ ________ Rf304-3822 08/08/91 

Atlantic Richfield Co./Dick*8 Culver Arco. Inc. at a! ______ RF304-12053 08/08/91 

Atlantic Richfield Co./Romaly Arco at at .............. RF304-12000 08/09/91 

Atfanlic Richfield Co./Salt River Project Agricultufal Improvement & Power Dist.-. ............_..._ RF304-3336 08/09/91 

Baylesa School District at ^ ____-.. RF272-80031 08/09/91 

Carolina Coach Co _______ RF272-74475 08/06/91 

City of Houston ........... RF272-63429 08/07/91 

Columbus Fall River Coop 0« Co ................. RF272-29497 08/07/91 

Cross Plains independent School District e/a/ ......... RF272-81208 08/09/91 

Emmett Peterson. Sr _ _ _______ RC272-127 08/05/91 

GAH Towing Co.. Inc __;____ RF272-38002 08/09/91 

GAH Towing Ca. Inc .............. RD272-38002 - 

GuM Oil Corporation/George Kaelber OH at at ... . ........... RF300-14800 08/09/91 

Gulf OU Corporation/lrK5eper>der>t Taxi at at . .....«............. RF300-11609 08/09/91 

Hammond Central School at at .............. RF272-80214 08/09/91 

Hayes-Albion Corporation ............. .. .. RC272-130 08/07/91 

M.S>.D. #33 at at _____ RF272-80345 08/09/91 

North Central Local School District at at _________________ RF272-01819 08/09/91 

Northeast Petroleum Industries/Boise Cascade Corporation at at. ......... RF323-1 08/08/91 

PPG Industries. Inc ........ BA272-42 06A)7/91 

R.B. Pood Construction Co _____ RF272-89703 08/07/91 

R.B. Pond Construction Co ________«... RF272-69703 ... 

R D. Wilmans A Sons at at ............. RF272-60027 08/09/91 

Scripps Howard. Inc ................ RF272-13524 08/07/91 

Scripps Howard. Inc ______________ RF272-13524 - 

Shell OH Company/Wheatley She! Station at at _____ RF316-1311 08/09/91 

Sutton Pubic Schools of of. __________ RF272-a2407 08/09/91 

Tesoro/Langham Petroleum Corp ................. RF326-312 06/06/91 

Texaco Inc./KEL Off Company. Inc ............... RF321-9151 08/05/91 

Edwards Off Company ...... RF321-9152 _ 

Edwards Oil Company ___— .-.— .........-... RF321-9153 __ 

Texaco Inc/Rex Adams Texaco. Inc of a/ .. .... ...... RF321-4579 08/05/91 

Texaco lnc./Schs^ Oil Co. at at ____________ RF321-7025 08/06/91 

Town of Colonial Beach Schools at at .......... RF272-81205 08/09/91 

United States Gypsum Company— ..—_—....... RF272-29509 08/09/91 

United States Gypsum Company _________ R0272-29509 .. 

United States Gypsum Compaoy __—______ RF272-42572 - 

United Stales Gypsum Company . . ........ RF272-69435 _ 

United States Gypsum Company ...—..............-... RD272-29509 --- 

United States Gypsum Company .............. RD272-42572 

Western Nucietf. Inc _______ RF272-8091 08/06/91 

Western Nuclear. Inc __-_______ RF272-15082 _ 

Winihrop Public Schools at at ........... RF272-81805 06/09/91 


Dismissals 

The following submissions were 
dismissed: 


Name 


A. M. Ruffner ... 

Alalmo Fuel Company _ 

B. G. Disher _ 

B^lemore Heating OiL _ 

Berkeley Gulf Service Station . 

Brice's Trucking Comparry. Inc . 

Burbank Shell __ 

Carlton Ozbum __ 

Chick's Gulf Service __ 

Elk Service Station . 

Farm Bureau Driveway Unit . 

Francis A David Dootittle..— . 

Gleason Co _—. . . - 

Gray Oil Company .... 

James Dorsey ..;. 

Jay's Shell .. 

Julie's Service Station . 

L Frank Murphy .. 

Lexvold Oil Company.— __ 

Paul Desant's Arco .... 

RarxJoph Pittman .. 

Ba/s Shell .... 

Ron's Turin Road Arco ..—. 

Ronald F. Bierwiler™.— 

Ronald F. Bierwiler .... 

Sam's Shelf .. 

Starbuck Creamery Comparty . 

Steve Shell ....... 

Taylor's Gulf Service . 


Case No. 


RF300-17074 

RF323-26 

RF300-16957 

RF32S-2a 

RF300-17080 

RF304-t1969 

RF315-9571 

RF300-16168 

RF300-17084 

RF304-3507 

RF300-16084 

RF300-16956 

RF307-10179 

RF323-16 

RF304-3546 

RF315-9570 

RF304-3508 

RF300-I7077 

RF300-13105 

RF304-3477 

RF300-17053 

RF315-9575 

RF304-3538 

RF309-17083 

RF300-17079 

RF3t5-9569 

RF272-64933 

RF315-9573 

RF300-17017 


Name 

Case No. 

Universal Trar^sport. Inc__ 

RF321-9914 

Verdogo ShfiH. .... . 

RF315-9574 

Willett Nationalease Company.««. 

RF272-26030 

Yarmouth Fuel Company_ 

RF323-17 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the OfHce of 
Hearings and Appeals, room lE-234, 
Forrestal Building. 1000 Independence 
Avenue SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1 p.m. and 5 p.m.. except 
Federal holidays. They are also 
available in Energy Management: 
Federal Energy Guidelines, a 
commercially published loose leaf 
reporter system. 

Dated: August 29,1991. 

George B. Breznay, 

Director, Office of Hearings and Appeals, 

IFR Doc. 91-21530 Filed 9-6-91: 8:45 am) 
BILLING CODE S45(M)1-M 


Western Area Power Administration 

Loveland Area Projects, Rate Order 
No. WAPA-51 

agency: Western Area Power 
Administration, DOE. 

action: Notice of Rate Order—Loveland 
Area Projects Firm Power Service Rate 
Adjustment. 

summary: Notice is given of the 
confirmation and approval by the 
Assistant Secretary for Conservation 
and Renewable Energy of the 
Department of Energy (DOE) of Rate 
Order No. WAPA-51 and rate Schedule 
L-F3, placing increased rates for firm 
power for the Loveland Area Projects 
(LAP) into effect on an interim basis. 

The rates will remain in effect on an 
interim basis until the Federal Energy 
Regulatory Commission (FERC) 
confirms, approves, and places them 
into effect on a final basis for a 5-year 
period or until they are replaced by 
another rale. 

The Post-1989 General Power 
Marketing and Allocation Criteria; Pick- 
Sloan Missouri Basin Program-Western 

























































































































































Federal Register / Vol. 56. No. 174 / Monday. September 9. 1991 / Notices 


45967 


Division (Criteria) were published in the 
Federal Register on January 31* 1986 (51 
FR 4012). The Criteria contractually 
integrated the resources of the Pick- 
Sloan Missouri Basin Program-Western 
Division (P-SMBP-WD) and the 
Fryingpan-Arkansas Project (Fry-Ark), 
both commonly referred to as the LAP, 
and called for the establishment of an 
initial rate for LAP power. 

The fiscal year (FY) 1989 power 
repayment study (PRS) for the Pkk- 


Sloan Missouri Basin Program (P-SMBP) 
and the FY 1989 PRS for Fry-Aik 
indicate that the existing rates do not 
yield sufficient revenue to satisfy the 
cost-recovery criteria through the study 
periods. The proposed P-SMBP-Eastem 
Division (P-SMBP-ED) rate schedules in 
Rate Order No. WAPA-50, along with 
the P-SMBP-WD revenue require 
requirement, will yield adequate 
revenue to satisfy the cost-recovery 
criteria for the P-SMDP. Rate Order No. 


WAPA-512 includes the revenue 
requirement for the P-SMBP-WD that 
was discussed in Rate Order No. 
WAPA-50, and will also satisfy the 
cost-recovery criteria for the Fr>'-Ark. 

The LAP firm power rate was 
developed by combining the revenue 
requirements from the FY 1990 PRS for 
both the P-SMBP-WD and Fry-Ark. The 
proposed rates are as follow*;* 


Comparison of Existing and Proposed Power Rates 


Rate Schedlite^...... 

Firm Capacity. Charga S/Kwr-month 

Firm Energy Ct^arge, fniHs>KWh_ 

Composite Rale. mills/kWh_ 


Class of power 


Existing rate 
(FY 1991) 

Proposed rate 
1992) 

Proposed rata 
(FY 1993-96) 

L-F2 

L-F3 

L-F3 

$2.15 

S2.46 

$2.58 

839 

.9^ 

10.03 

16.77 

19.17 

20.06 


dates: Effective Date: The new rates 
will be placed in effect on an interim 
basis on the first day of the first fall 
billing period beginning on or after 
October 1.1991. and will be in effect 
pending the FERC’s approval of them or 
substitute rates on a final basis for a 5- 
year period, or until superseded. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Stephen A. Fausett, Area Manager. 
Loveland Area Office, Western Area 
Power Administration, P.O. Box 3700. 
Loveland, CO 80539-3003, telephone 
(303) 490-7201. 

Mr. Robert C. Fullerton, Director, 
Division of Marketing and Rates, 
Western Area Power Administration, 
P.O. Box 3402, Golden. CO 80401-3398. 
telephone (303) 231-1545. 

Mr. Jack Dod[ci Acting Assistant 
Administrator for Washington 
Liaison, Western Area Power 
Administration, Room 0G-O61, 
Forrestal Building. 1000 Independence 
Avenue SW.* Washington. DC 20585- 
0001, telephone (202) 58B-5581. 
SUPPLEMENTARY INFORMATION: By 
Delegation Order No. 0204-108, effective 
December 14,1983 (48 FR 55664), as 
amended May 30,1988 (51 FR 19744). 
and August 23.1991 (56 FR 41835), the 
Secretary of Energy delegated (1) the 
authority on a nonexclusive basis to 
develop long-term power and 
transmission rates to the Administrator 
of Western Area Power Administration 
(Western); (2) the authority to confirm, 
approve, and place such rates in effect 
on an interim basis to the Assistant 
Secretary for Conservation and 
Renewable Energy of DOE; (3) and the 
authority to confirm, approve, and place 


in effect on a final basis, to remand, or 
to disapprove such rates to the FERC. 
The power rates for the LAP are 
established pursuant to the EMDE 
Organization Act, 42 U.S.C. 7101, et seg.; 
the Reclamation Act, 43 U.S.C. 372, et 
seq.t as amended and supplemented by 
subsequent cmactments, particularly 
section 9(c) of the Reclamation Project 
Act of 1939, 43 U.S.C. 405h(c); section 9 
of the Flood Control Act of 1944, 58 Stat. 
887, 891; and the other acts specifically 
applicable to the project system 
involved. 

The March 1991 customer brochure 
explaining the backgrmmd for the 
proposed LAP firm power rate 
adjustment was distributed to all LAP 
customers and other interested parties. 

In accordance with procedures for 
public participation in general rate 
adjustments (10 CFR part 903) the 
comment and consultation period was 
initiated on March 11,1991. with the 
publication of a Federal Register notice 
announcing the proposed rate and 
procedures for public participation (56 
FR 10267). A public information forum 
was held on March 25,1991. in 
Northglenn, Colorado. The public 
comment forum was held on April 16, a 
1991. in Northglenn. Colorado. The 
consultation and comment period ended 
June 10,1991. During this period, 
interested parties made comments to 
Western concerning the proposed rates. 
Six comment letters were received, and 
five people commented orally. All 
comments were considered in the 
preparation of the rate order. Western 
has concluded that the LAP rate 
adjustment is needed. 


In Rate Order No. WAPA-51, results 
of the Fry-Ark FY 1990 PRS are being 
compared to the FY 1989 PRS, which 
was the basis for the existing rates. 

This Rate Order also reflects the 
revenue requirements for the PSMB- 
WD. The comparison shows the 
following differences: 

1. While the actual operations and 
maintenance (OftM) expenses for Fry- 
Ark were less than forecasted by $0.2 
million, the O&M expenses for P-SMBP 
were $8.85 million greater than 
expected. Since two-thirds of the LAP 
revenue requirements are generated by 
P-S\fBP, these increases have a 
significant effect on LAP rates. 

2. Purchased power costs for Fry-Ark 
were $0.4 million over forecast, while 
purchase power costs for P-SMBP were 
$32.3 million over forecast. 

3. In addition, the increase costs for a 
new Public Service Company of 
Colorado transmission contract are 
included for the term of the contract. 

Of the above factors, the one with the 
most impact is the matter of increased 
O&M expenses. O&M expenses are 
increasing due to inflation as well as 
responding to programmatic and 
administrative requirements such as 
safety programs and environmental 
compliance. 

Rate Order No. WAPA-51 confirming 
and approving the LAP power rate on an 
interim basis is issued, and the new rate 
Schedule L-F3 will be promptly 
submitted to the FERC for confirmation 
and approval on a final basis. 
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Issued at Washington. DC. August 30.1991. 
|. Michael Davis. 

Assistant Secretary, Conservation and 
Renewable Energy. 

Assistant Secretary for Conservation and 
Renewable Energy; Order Confirming, 
Approving, and Placing the Loveland Area 
Projects Firm Power Service Rate Into 
Effect on an Interim Basis 

[Rate Order No. WAPA-51] 

August 30.1991. 

In the Matter of: Western Area Power 
Administration Firm Power Rates for the 
Loveland Area Projects. 

Pursuant to section 302(a] of the 
Department of Energy (DOE) 
Organization Act, 42 U.S.C. 7101, et seq., 
the power marketing functions of the 
Secretary of the Interior and the Bureau 
of Reclamation (Reclamation], under the 
Reclamation Act of 1902, 43 U.S.C. 372, 
et seq., as amended and supplemented 
by subsequent enactments, and 
particularly by section 9(c) of the 
Reclamation Project Act of 1939, 43 
U.S.C. 485h(c) and acts specfically 
applicable to the Pick-Sloan Missouri 
Basin Program (P-SMBP) and the 
Fryiggpan-Arkansas Project (Fry-Ark), 
were transferred to and vested in the 
Secretary of Energy. 

By Delegation Order No. 0204-108, 
effective December 14.1983 (48 FR 
55664), as amended May 30,1986 (51 
FR19744), and August 23.1991 (56 FR 
41835), the Secretary of Energy 
delegated (1) the authority on a 
nonexclusive basis to develop long-term 
power and transmission rates to the 
Administrator of the Western Area 
Power Administration (Western); (2) the 
authority to confirm, approve, and place 
such rates in effect on an interim basis 
to the Assistant Secretary for 
Conservation and Renewable Energy of 
DOE; and (3) the authority to confirm, 
approve, and place into effect on a final 
basis, to remand, or to disapprove such 
rates to the Federal Energy Regulatory 
Commission (FERC). Existing DOE 
procedures for public participation in 
power rate adjustments (10 CFR part 
903) became effective on September 18, 
1985 (50 CFR 37835). 

Acronyms and Definitions 

As used in this rate order, the 
following acronyms and definitions 
apply: 

BAO; Billings Area Office 
Corps: U.S. Army Corps of Engineers 
Criteria: Post-1989 General Power 
Marketing and Allocation Criteria: 
Pick-Sloan Missouri Basin Program- 
Western Division. 51 FR 4012 (January 
31,1986) 

Customer Brochure: A document 
prepared for public distribution 


explaining the background of the rate 
proposal contained in this rate order. 
DOE: U.S. Department of Energy 
DOE Order RA 6120.2: An order dealing 
with Power Marketing Administration 
Financial Reporting 
FERC: Federal Energy Regulatory 
Commission 

Fry-Ark: Fryingpan-Arkansas Project 
FR: Federal Register 
FY: Fiscal Year 

Integrated Projects: Colorado-Big 
Thompson, Kendrick. North Platte, 
and Shoshone Projects 
kW: Kilowatts 

kW-month: The greater of (1) the highest 
30-minute demand measured during 
the month, not to exceed the contract 
obligation, or (2) the contract rate of 
delivery 

kWh: Kilowatthours 
LAO; Loveland Area Office 
LAP: Loveland Area Projects 
M&l: Municipal and Industrial 
mills/kWh: Mills per Kilowatthour 
O&M: Operations and Maintenance 
PRS: Power Repayment Study 
P-SMBP: Pick-Sloan Missouri Basin 
Program 

P-SMBP-ED: Pick-Sloan Missouri Basin 
Program-Eastern Division 
P-SMBP-WD: Pick-Sloan Missouri Basin 
Program-Western Division 
Rl: Reclamation Instructions 
Reclamation: Bureau of Reclamation, 
U.S. Department of the Interior 
SCRB: Separable Costs-Remaining 
Benefits method of allocating project 
costs 

SPA: Single Purpose Alternative 
Western (WAPA): Western Area Power 
Administration, U.S. Department of 
Energy 

Effective Date 

The new rates will become effective 
on the first day of the first full billing 
period beginning on or after October 1, 
1991, and will be in effect pending the 
FERC's approval of them or substitute 
rates on a final basis for a 5-year period, 
or until superseded. 

Public Notice and Comments 

1. Discussions on the proposed LAP 
power rates were initiated on February 
1.1991, when a letter announcing an 
informal meeting was mailed to all LAP 
customers and interested parties. The 
meeting took place on February 14.1991. 
At this meeting. Western explained the 
philosophy used in the development of 
the rate. 

2. On March 11,1991, the formal 92- 
day customer consultation and comment 
period began with the publication in the 
Federal Register (FR) of the LAP; Pick- 
Sloan Missouri Basin Program-Wes tern 
Division (P-SMBP-WD) and Fryingpan- 


Arkansas Project (Fry-Ark); Proposed 
Firm Power Rate (56 FR 10267). That 
notice officially announced the proposed 
rate and the public comment forums. 

3. On March 11,1991, a letter was 
mailed to all customers announcing the 
March 25.1991, public information 
forum and a public comment forum on 
April 16,1991. A copy of the customer 
brochure was mailed to each LAP firm 
power customer. 

4. At the March 25,1991, public 
information forum. Western 
representatives provided detailed 
explanations of the need for a rate 
adjustment. Western’s staff also 
answered questions. 

5. The public comment forum was 
held in Northglenn, Colorado, on April 
16.1991. Five persons representing 
customer organizations made oral 
comments on the proposed rates. 

6. The consultation and comment 
period ended on June 10.1991. During 
this period, interested parties made 
comments to Western concerning the 
proposed power rate. Five written 
comment letters were received. All 
comments were considered in preparing 
this rate order. Western responded to 
each commentor and has included these 
responses as part of the record. 

Project Histories 

Picks loon Missouri River Basin 
Program. 

The initial stages of the Missouri 
River Basin Project were authorized by 
section 9 of the Flood Control Act of 
December 22,1944 (58 Stat. 877, 891). 

The Missouri River Basin Project, later 
renamed the Pick-Sloan Missouri Basin 
Program (P-SMBP) to honor its two 
principal authors, has been under 
construction since 1944. The P-SMBP 
encompasses a comprehensive program 
of flood control, navigation 
improvement, irrigation, municipal and 
industrial (M&I) water development, and 
hydroelectric production for the entire 
Missouri River Basin. Multipurpose 
projects have been developed on the 
Missouri River and its tributaries in 
Colorado. Montana, Nebraska, North 
Dakota, South Dakota, and Wyoming. 

Fryingpan-Arkansas Project. 

The Fry-Ark is a transmountain 
diversion development in Colorado 
authorized by the Act of August 16,1962 
(76 Stat. 389, as amended by 88 Stat. 
1486,1497 (1974)). The Fry-Ark diverts 
water from the Fryingpan River and 
other tributaries of the Roaring P'ork 
River in the Colorado River basin on the 
west slope of the Rocky Mountains to 
the Arkansas River on the east slope of 
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the Continental Divide, The water 
diverted from the west slope, together 
with regulated Arkansas River water, 
provides supplemental irrigation. M&I 
Water supplies, and produces 
hydroelectric power. Flood control, fish 
and wildlife enhancement, and 
recreation are other important purposes 
of Fry-Ark. 

Loveland Area Projects. 

The Post-1989 General Power 
Marketing and Allocation Criteria: Pick- 
Sloan Missouri Basin Program-Wes tern 
Division (Criteria), published in the FR 
on January 31.1986 (51 FR 4012) 
effectively integrated the resources of 
the P-SMBP-WD and the Fry-Ark. This 
operational and contractual integration, 
known as LAP, has allowed an increase 
in marketable resource, simplification of 
contract administration, and 
establishment of a blended rate for LAP 
power sales. 

However, the P-SMBP and Fry-Ark 
each retain their own separate financial 
status. For this reason, separate power 
repayment studies (PRS) are prepared 
for each project annually. These PRS’s 
are used to determine the ability of the 
power rates to generate sufficient 
revenue for repayment of project 
investments and cost during each 
project’s prescribed repayment period. 
The revenue requirement from the Fry- 
Ark PRS is combined with the P-SMBP- 
WD revenue requirement derived from 
the P-SMBP PRS to develop one rate for 
LAP firm power sales. 

A complete discussion of the project 
histories is found in the March 1991 
customer brochures and is included in 
the supporting documentation. 


Power Repayment Studies 

The PRS for P-SMBP is prepared 
annually by Western’s Billings Area 
Office (BAO) with the cooperation of the 
Loveland Area Office (LAO), 
Reclamation, and the Corps. River basin 
hydrology, water depletions, power 
generation, and project development 
data are among the many items 
Reclamation and the Corps contribute to 
the studies. For Fry-Ark, Western’s LAO 
prepares the PRS in cooperation with 
Reclamation. 

All PRS’s are prepared in accordance 
with authorizing legislation and DOE 
Order No. RA 6120.2 on power 
marketing administration financial 
reporting. The PRS’s array historic 
income, expenses, and investments to be 
repaid from power revenue, along with 
estimates for future years. They also 
portray the repayment of generation and 
transmission costs of the power system, 
as well as nonpower costs assigned to 
power for repayment, through the 
application of revenues over the 
repayment period of the project. The 
PRS’s show, among other items, 
estimated revenues and expenses, the 
estimated amount of Federal investment 
that will be repaid, and the total 
estimated amount of Federal investment 
remaining to be repaid over the 
repayment period. The PRS’s do not 
calculate or design rates, but rather 
produce the revenue requirement. 

The PRS is conducted to assure that 
projected revenues will balance 
projected expenses and investment 
repayment. Some revenues is shared by 
P-SMBP and Fry-Ark, based upon the 
ratio of the individual project capacity 
to the total marketable capacity in the 
Criteria. Other revenue that is project 


specific is only credited to that project. 
Operations and maintenance (O&M) 
expenses and interest expenses are 
found in each PRS and are charged to 
the specific project that has incurred the 
expenses. 

Within each PRS, revenues are first 
applied to repayment of annual 
expenses, which include O&M costs, 
purchased power and transmission 
costs, interest, and other expenses. 

Next, power revenues available after 
paying the annual expenses and any 
required power or irrigation investment 
expenses are then applied to project 
deficits and interest-bearing power 
investments. Any remaining power 
revenues are lastly applied to aid 
irrigation (irrigation aid applies only to 
the P-SMBP PRS). These studies are 
designed to repay the investment 
carrying the highest interest rate first. 
However, all investments are required 
to be repaid within their authorized 
repayment periods—50 years or 
expected service lives, whichever is 
less. 

Purchased power and wheeling 
expenses that are directly attributable to 
a specific project are charged only to 
that project. For example, if one project 
is energy deficient, all purchased power 
costs resulting from that shortage will be 
assigned to that project, the remaining 
common costs, such as operational 
purchases, are divided according to the 
capacity ratio described above. In the 
event that the projects generate surplus 
energy, the same procedure will be used 
to distribute the benefits. 

Existing and Proposed Rates 

The existing and proposed rates for 
LAP firm power sales are as follows: 


Comparison of Existing and Proposed Power Rates 


Class of power 

Existing rate (FY 
1991) 

Proposed rate 
(FY 1992) 

Proposed rate 
(FY 1993-1996) 

Rate schedule... 

L-F2 

L-F3 

L-F3 

Firm capacity. charQe S/kw-rrionth . . ,,, 

$2 15 

$2.46 

$2.58 

Firm energy charge. miHs/kWh... 

8 39 

9.59 

10.03 

Composite rate. mills/kWh. 

16.77 

19.17 

20.06 


Certification of Rates 

The Administrator of Western has 
certified that the LAP firm power rates 
are the lowest possible consistent with 
sound business principles. The rates 
have been developed in accordance 
with administrative policies and 
applicable laws. 

Discussion 

The Criteria were published in the FR 
on January 31.1986 (51 FR 4012). The 


Criteria operationally and contractually 
integrated the resources of the P-SMBP- 
WD and Fry-Ark. The integrated 
resources are referred to as LAP. A 
blended rate was established for the 
sale of LAP power. 

The FY 1990 P-SMBP PRS reflects the 
P-SMBP-WD revenue requirement for 
the firm power sales as follows: 


FY 1992 

P-SMBP-WD 
revenue requirement 

Present Revenue Require¬ 


ment 11.43 mills/kWh X 
2.036,000.000 kWh 

$23,271,480 

Proposed 1st Step Increase 

1.39 mills/kWh x 

2,036.000,000 kWh .. 

2,830,040 

Total ... 

$26,101,520 





























45970 


Federal Register / Vol. 56. No. 174 / Monday, September 9. 1991 / Notices 


FY 1992 

P-SMBP-WO 
revenue requirement 

FY 1993-1996 

Present Revenue Require¬ 
ment 11.43 mills/kWh x 
2.036,000.000 kWh _ 

$23,271,480 

Proposed 2nd Step Increase 


(1.39 -f .91 mllls/kWh x 
2.036,000.000 kWh) .. 

4.682.800 

Total.... 

$27,954,260 


The revenue requirement for the P- 
SMBP will be increased in two steps to 
yield the FY 1992 P-SMBP-WD amount 
of $26,101,520 and the FY 1993-96 
amount of $27,954,260. 


The FY 1990 Fry-Ark PRS showed that 
the present revenue requirement is not 
sufficient to meet the repayment criteria, 
and that the annual revenue requirement 
must increase by $2,185,400. The total 
Fry-Ark revenue requirement is as 
follows: 



FTy-Ark. revenue 
requirement (FY 
1992-96) 

Present revenue requirement.. 

$11,747,800 

Proposed increase. 

2,185.400 

Total proposed Fry-Ark' reve¬ 


nue requIremefTt. 

$13,933,200 


The Fry-Ark revenue requirement 
contains two components. The project 
has an average annual energy 
generation of 52,000,000 kilowatthours 
(kWh) from flow-through water. This 
energy is assigned the current LAP 
energy value; i.e.. 8.39 mills per kWh 
(mills/kWh). The remaining revenue 
requirement is derived from the firm 
capacity component. This is the 
procedure used in the study to account 
for the Fry-Ark portion of the energy 
marketed by LAP. 

A table comparing the LAP existing 
revenue requirement to the proposed 
revenue requirement is shown below: 


Summary of LAP Revenue Requirements 



Existing (FY 
1991) 

Proposed (FY 
t992) 

Proposed (FY 
1993-1996) 

P-SMBP-WD«„.....™..«..................... 

$23,271,480 

$26,101,520 

$27,954,280 

Fry-Affc— .. -..—......... 

11.747.800 

13.933.200 

13.933,200 

Total LAP ............... 

$35,019(280 

$40,034,720 

$41,867,480 




To establish the LAP rate. Western 
developed the revenue requirements for 
LAP from the FY 1990 PRS’s for both the 
P-SMBP and Fry-Ark. as shown above. 
The revenue requirements from both 
projects were combined to develop the 
LAP revenue requirement of $40,034,720 
for the first step effective on the first 
day of the hrst full billing period 
beginning on or after October 1,1991, 
and $41,887,480 for the second step 
effective on the first day of the first full 
billing period beginning on or after 
October 1,1992. To meet the LAP 
revenue requirements, the two-step 
rates for firm capacity and energy were 
developed and initially proposed in the 
March 1991, Customer Brochure, 
Loveland Area Projects. The LAP 
brochure explains the background for 
the LAP and how the rate design 
concept was developed. The brochure 


was distributed to all LAP customers 
and other interested parties. 
Subsequently, in response to customer 
comments, Western maintained the two- 
step method to determine the firm 
capacity and energy rates of $2.46 per 
kW-month and 9.59 mills/kWh for LAP 
firm power for the first step and $2.58 
per kW-month and 10.03 mills/kWh for 
the second step. 

Statements of Revenues and Expenses 

The rate schedule for firm power 
would produce average annual power 
revenues of $40,034,720 for the first step 
and $41,887,480 for the second step for 
LAP. This is necessary to satisfy the 
cost-recovery criteria as set forth in 
DOE Order No. RA 6120.2. The following 
table provides revenue (taken from the 
revised FY 1990 PRS) for firm power 
through the proposed rate-approval 
period. 


FY 

Western 
division firm 
sales 

Fry-Ark firm 
sales 

Total LAP 

199^. 

$26,101,520 

$13,933,200 

$40,034,720 

1993_ 

27.954.280 

13.933.200 

41.887.480 

1994_ 

27.954.280 

13.933.200 

41.887.480 

1995. 

27.954.280 

13,933.200 

41.867.480 

1998........ 

27.954.280 

13.933.200 

41.887.480 


The P-SMBP PRS calculates the 
composite rate in mills/kWh for future 
firm power (capacity and eneigy) sales. 
In the Fry-A^k PRS. the study calculates 
the capacity rate in dollars per kW-year. 
The PRS adjusts the selected rate until 
sufficient revenues are generated to 
meet the cost-recovery requirement. The 
following table provides a summary of 
revenues and expenses through the 5- 
yeai rate-approval period. The P-SMBP 
revenue requirement is-extracted from 
Rate Order No. WAPA-50. 


Fryingpan-Arkansas Comparison of 5-Year Rate Approval Period Revenues and Expenses 



Current FY 90 
PRS data 
(1992-96) 

Previous FY 

89 PRS data 
(1991-95) 

Diffefer>c6 

Total revenues ............ 

Expenses: 

Operation and maintenance ................ 

p^jTchased po'ver. ....-.. . ... . . . . .... .. 

$73,404,805 

14.575.016 

15,054.245 

41.004,364 

2.771.180 

0 

59.037.200 

14.062;739 

0 

37:935.891 

7.038,570 

0 

14.367.605 

512.277 

15,054.245 

3.068.473 

(4.267,390) 

0 

AmnrtiMtinn . , ...^ , , . , ^ .. 

Capdakzed expense ............. 

Total expenses ........... 

$73,404,805 

$59,037,200 

$14,367,605 
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Basis for Rate Development—LAP 

The LAP firm power rate was 
developed by combining the revenue 
requirements from the FY 1990 PRS for 
both P-SMBP-WD and Fry-Ark. The 
LAP rate design maintains a 50/50 split 
between the revenue generated from the 
demand and energy charges. The 
revenue yield will vary among 
customers due to varying customer load 
factors. The proposed rate for firm 
power is $2.46 per kilowatt-month (kW- 
month) for firm capacity and 9.59 mills/ 
kWh for firm energy for the first step to 
be implemented in FY 1992, and $2.58 
per kW-month for firm capacity and 
10.03 mills/kWh for firm energy for the 
second step to be implemented in FY 
1993. 

Primary Issues—Public Comments 

During the 92-day comment period, 
Western’s LAO received six comment 
letters. During the April 16.1991, public 
comment forum, five people representing 
four organizations commented orally. 

Written comments were received from 
the following sources: 

Platte River Power Authority (Colorado] 
Loveland Area Customer Association 
and Tri-State Generation and 
Transmission Association, Inc. 
(Colorado, Wyoming) 

Tri-State Generation and Transmission 
Association. Inc. (Colorado, 

Wyoming, and Nebraska) 

City of Colorado Springs (Colorado] 
Kansas Electric Power Cooperative, Inc. 
(Kansas] 

Arkansas River Power Authority 
(Colorado] 

Representatives of the following 
organizations made oral comments: 
Loveland Area Customer Association 
(Colorado) 

Tri-State Generation and Transmission 
Association. Inc. (Colorado, 

Wyoming, and Nebraska) 

Platte River Power Authority (Colorado) 
This LAP rate adjustment, Rate Order 
No. WAPA-51, contains components 
derived both from the P-SMBP and Fry- 
Ark repayment studies. Comments 
received during the consultation and 
comment period for the LAP pertain to 
both projects. Western has grouped the 
comments into two categories: P-SMBP 
only and LAP firm power rate (may 
include only Fry-Ark or a combined 
comment that addresses both projects). 

Western is concurrently processing a 
rate adjustment for P-SMBP-ED, Rate 
Order No. WAPA-50. All comments 
directed specifically to P-SMBP issues 
will be addressed in Rate Order No. 
WAPA-50 and will not be addressed in 
this rate order (Rate Order No. WAPA- 
51). A copy of Rate Order No. WAPA-50 


is included as supporting documentation 
for this rate submission. 

The comments received, oral and 
written, dealt with O&M expense levels, 
interest payments, cost allocations to 
Fry-Ark, purchase power projections, 
and accounting for transmission 
expenses/revenues. The comments, 
which are paraphrased for brevity, and 
responses are discussed below: 

Issue: The customers commented that 
they are concerned with Western’s 
current O&M costs and the rate at which 
their costs have been increasing. 

Response: Western has reviewed 
these expenses both internally and with 
power customer representatives. 
Western plans to continue this review 
process with the power customers in the 
future. In the budget formulation 
process. Western reviews these 
expenses before inclusion in the PRS. 
Western has instituted a comprehensive 
cost-containment program initially in the 
area of indirect expenses and now the 
base O&M program. Western continues 
to share the power customers* concerns 
with Reclamation and the Corps and has 
received assurances from each agency 
that it will participate in cost- 
containment programs associated with 
O&M functions. Western remains 
committed to cost containment while 
striving for efficiency and providing 
quality customer service. During the 
comment forum Western responded to 
many specific questions concerning 
Western’s, Reclamation’s, and the 
Corp’s O&M projections: the questions 
and responses can be found in the 
record. 

Issue: The customers questioned 
Western’s methods of handling interest 
payment deficits. Specifically, they 
pointed out that in the PRS, during the 
years 1989 through 1992, Western shows 
interest payment deficits while during 
this same time period it shows principal 
payments credited to some of the 
Colorado-Big Thompson, Kendrick, 

North Platte, and Shoshone Projects 
(Integrated Projects). The customers 
questioned if any principal payments 
should be shown for repayment of Fry- 
Ark investments or integrated project 
costs during the years P-SMBP is 
deficient. 

Response: The LAP Post-1989 
Marketing Criteria integrates the 
operations, ratesetting, and revenue 
collection of both the P-SMBP-WD and 
Fry-Ark. The FY 1990 P-SMBP 
ratesetting PRS contains Integrated 
Projects costs including the consolidated 
results of separate PRS’s completed for 
each of the Integrated Projects. The total 
Integrated Projects costs, including 
principal payments, are treated as 
annual expenses, resulting in principal 


payments even in deficit years. Western 
recognizes that this process needs to be 
changed to reflect the financial 
integration of these projects. In the FY 
1991 PRS, Western will distribute the 
Integrated Projects costs to the same 
categories as the remaining P-SMBP 
costs. This will eliminate Integrated 
Projects principal payments, unless 
required, in deficit years. However, it 
would be inappropriate to apply this 
concept to principal payments for Fry- 
Ark. LAP revenue is shared between the 
two projects on the basis of their 
individual revenue requirements and are 
determined by the individual's PRS’s. 
Because the projects remain separated, 
revenues and expenses cannot be 
shifted from one project to another, even 
in cases where one project is revenue 
deficient and the other is not. 

Issue: The customers expressed 
concern over the final cost allocation for 
the repayment of Fry-Ark. The 
customers commented that Western and 
Reclamation have never satisfactorily 
explained their actions and have 
ignored customer comments. More 
specifically, customer concerns are: 

1. The procedures for conducting cost 
allocations are not discretionary 
authority of Federal agencies and the 
Separable Cost-Remaining Benefits 
(SCRB) process is promulgated by the 
Water Resources Council and, therefore, 
come under the purview of FERC. 

a. The cost for the Single Purpose 
Alternative (SPA) peaking plant is 
unreasonably high. 

b. The actual separable costs for the 
pumped storage plant are incorrect. 

c. The joint costs identified are not 
truly joint (i.e. they are not needed, 
used, or beneficial to the power 
function.) 

d. The cost of separable power 
includes an allocation of capitalized 
O&M to power of $49,000,000. 

2. The cost allocations for a project 
cannot be changed without 
congressional approval. Therefore. 
Western should use the cost allocations 
which prevailed when power was first 
marketed. 

Response: Western based its PRS on 
the best available data. Over the past 3 
years. Western has actively pursued the 
issue of Fry-Ark investments and cost 
allocations with Reclamation. Western 
has had some success, particularly in 
redefining the inservice date for Mount 
Elbert Unit 1. Reclamation also modified 
the procedure used to allocate joint 
costs between Mt. Elbert Units 1 and 2. 
These actions pervented further 
increases in the revenue requirements in 
the Fry-Ark PRS. 
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Western asked Reclamation to begin 
the final cost allocation process prior to 
the commencement of a rate adjustment 
based on FY 1990 financial information. 
On January 23,1991, Reclamation and 
Western staff met to outline the process 
and responsibilities required to 
complete the final cost allocations. 
Western offered its assistance in 
completing power calculations used in 
the SCRB process. Reclamation 
developed a schedule and 
implementation plan for completion of 
the final allocations prior to September 
30.1991. It now appears that the 
schedule may not be met. 

On April 8,1991. Western sent 
Reclamation a series of proposals that 
would affect the outcome of the final 
allocation. Reclamation is considering 
Western’s proposals in its analysis. 

Rather than ignoring customer 
comments. Western has pursued 
customer concerns within the limit of its 
administrative authority. However, 
determination of final cost allocations is 
a functional responsibility of 
Reclamation. Reclamation is also 
sensilive to Western's customer 
concerns. However, Reclamation’s 
customer base also includes other 
interests. 

Western’s response to the remaining 
allocation issues are as follows: 

1. The SCRB process is being used by 
Reclamation to calculate the final cost 
allocation. However, the fact that these 
procedures are required has no 
relationship to FERC review. 
Determination of final allocations is 
specifically excluded from FERC review 
in Delegation Order No. 0204-108 
published May 30,1986 (51 FR 19744). 

2. Section 3D2(a)(3) of the DOE 
Organization Act states that cost 
allocations cannot be changed without 
congressional approval. As stated 
previously in Rate Order No. WAPA-31 
and correspondence dated September 
14,1987, it is the position of Western 
and Reclamation that this section 
applies only to final cost allocations. As 
a result, cost allocations for Fry-Ark 
remain flexible until the final allocations 
are complete. 

Additionally, Western disagrees that 
the preliminary cost allocations have 
been changed subsequent to customers 
contracting for Fry-Ark power. Current 
LAP contracts were signed in FY 1987. 
The cost allocations currently in use 
were based on FY 1983 data. The cost 
allocations have not changed since 1983. 

3. Before addressing the individual 
issues raised in this section, a review of 
the calculation of the SPA is helpful 
(chapter 116 of Reclamation Instructions 
(Rl)). The purpose of the SPA is to 
determine the alternative plant most 


likely to be built if this project was not 
built. RI offer several suggested 
alternatives that may be acceptable, 
such as fossil-fired steam, combined 
cycle, or combustion turbines. The total 
cost of the SPA is the estimated cost of 
the project over its useful life or 100 
years, whichever is less. Reclamation 
generally assumes a 100-year life in this 
analysis. The expected life of most 
fossil-fired plants is 30 to 35 years: 
therefore, the cost of replacing the entire 
plant twice is included in the analysis. 
The analysis also includes the present 
worth value of annual operation and 
fuel costs. The total estimated annual 
cost of the SPA is calculated and the 
present worth is calculated using the 
project interest rate. For Fry-Ark. the 
estimated annual cost is $8,223,780. This 
cost capitalized at 3.046 percent for 100 
years is $256,552,000. 

The maximum justifiable expenditure 
is the SPA or the capitalized benefits, 
whichever is less. The SPA determines 
the maximum expenditure for Fry^Ark. 

In response to the specific Fry-Ark cost 
allocations: 

8a. The total capitalized lOO-year cost 
of the SPA is $1,281 per kilowatt (kW). 
The installed cost, as defined in the SPA 
calculation, is $627 per kW for Mt. 

Elbert Unit 1 and $677 per kW for Mt. 
Elbert Unit 2. It is not appropriate to use 
the $1,281 per kW for comparison to 
typical installed costs because this 
amoimt includes replacement costs and 
present worth values for annual fuel and 
O&M costs. 

3b. Tha calculation or use of the $49 
million of O&M has no bearing on the 
value that Western uses for investment 
repayment. The value that Western uses 
for investment in its PRS is the amount 
determined by Reclamation using the 
SCRB process, which includes both 
separable costs and joint costs assigned 
to power. It is not consistent with the 
SCRB process to only use separable 
costs in the PRS. 

3c. Western agrees that joint costs 
should only apply to facilities that 
produce joint benefits. The Fry-Ark 
project, as planned and constructed, is a 
multipurpose pumped-storage project 
that also produces a small amount of 
flow-through energy using water 
collected and diverted from the west 
slope. Facilities that contribute to this 
diversion of water provide a benefit to 
the power function. Western has 
investigated this issue and found one 
joint facility that may not benefit the 
power function; Pueblo Dam and 
Reservoir. Western asked Reclamation 
to review this assignment of joint costs 
to power and anticipates that 
Reclamation will address this issue in 
the final cost allocations. The as-built 


separable cost is not the obvious single¬ 
purpose alternative cost. It is not 
acceptable tooompare construction of a 
stand-alone hydroelectric facility to a 
multipurpose facility that is assigned 
joint costs. The RI does not indicate that 
using an identical facility is appropriate. 
Using this approach would result in an 
after-the-fact determination of 
appropriate costs in direct violation of 
RI. 

3d. The $49 million capitalized 
separable O&M cost identified in the 
Fry-Ark SCRB is not related to historical 
or projected O&M costs in the PRS. The 
$49 million is one of two components 
included in the development of 
estimated separable costs. The first 
component is investment and interest 
during construction. The second is 
estimated O&M costs over the 100-year 
life of the project. The sum of these 
separable costs is subtracted from the 
SPA (above) to determine the remaining 
benefits. These remaining benefits are 
utilized in determining the joint costs 
that may be assigned to power; In the 
FY 1983 SCRB. Reclamation estimated 
that annual power O&M would be 
$1,573,584. Capitalized for 100 years at 
3.046 percent, the total O&M value is 
$49,090,000. Western has requested 
Reclamation to update these numbers 
using actual historical O&M costs as a 
base. The result of using actual figures 
should be that the total separable cost in 
the SCRB increases and the percentage 
of joint costs assigned to power 
decreases. 

It is important to remember that the 
purpose of the entire SCRB process is to 
determine the spread of joint investment 
and O&M costs among the benefitting 
features of the project. The only SCRB 
outcomes that are a factor in the PRS 
calculations are the total costs allocated 
to power and irrigation which could 
form the basis for determining irrigation 
assistance. 

Issue: The customers believe that the 
allocation process used for purchased 
power costs should be based on project 
energy production, not project capacity. 
One of the comments included an 
alternate methodology to allocate the 
purchased power costs. 

Response: Western recognizes that 
several methods of analysis could have 
been used to determine the distribution 
of purchased power costs. However. 
Western believes that the allocation 
method, as presented in its Rate Order 
No. WAPA-47 (55 FR 36869) and used to 
assign the purchased power costs to the 
P-SMBP-^WD and Fry-Ark. is an 
equitable way to split expenses between 
two projects, that are operationally 
integrated but financially separate. 
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The alternate allocation methods 
proposed do not recognize that the P- 
SMBP-WD production shortfalls and the* 
Mt. Elbert pumping energy account were 
supplied by withdrawal from 
interchange accounts largely created 
through the use of P-SMBP-WD hydro 
resources. It is not equitable to defray 
Fry-Ark production shortfalls from those 
accounts. We also note that while the 
methods proposed reduce Fry-Ark 
expenses under the hydrological 
conditions occurring In FY 1990, those 
methods could result in virtually all 
purchased power expenses being 
charged to Fry-Ark in those years when 
P-SMBP-WD meets forecasted 
generation and Fry-Ark falls short. This 
also is not an equitable situation since 
purchased power expense is often 
associated with short-term operational 
problems with both projects that are 
unrelated to total annual production. 

Western does not agree with the 
proposed rationale for allocating 
purchased power costs which would be 
distributed on the basis of normal 
planned energy contribution. Therefore. 
Western is not changing its allocation of 
purchased power costs as documented 
in Rate Order No. WAPA-47. 

Issue: Customers asked why Western 
negotiated a new transmission contract 
with the Public Service Company of 
Colorado (PSCo) and expressed 
dissatisfaction with the way Western 
accounts for transmission expenses and 
revenues. Under the new contract, the 
P-SMBP-WD transmission revenues 
increase substantially while Fry-Ark 
transmission expenses increase 
substantially. The customers understand 
that the increase in revenues and 
expenses offset each other in total; 
however, this process adversely affects 
the LAP customers to a significant 
degree and is a benefit to the Eastern 
Division customers. 

Response: Western was required to 
renegotiate at least a portion of a new 
transmission contract with PSCo. 
Contract No. 14-06-700-8429, dated June 
1,1976, between Western and PSCo, for 
the transmission of Mt. Elbert power 
over the PSCo transmission system was 
originally scheduled to terminate on 
June 1,1990. The contract was extended 
to December 31,1990, to cover the 
negotiation period. Western and PSCo 
chose to combine related transmission 
issues between Western and PSCo into 
a single contract rather than simply 
renegotiate arrangements for the 
transmission of Mt. Elbert power. 

Western’s customers are correct in 
their understanding that the increased 
costs under the new contract will be 
offset by the increased revenues. In fact. 
Western believes the consolidated 


contract will save Western’s customers 
approximately $600,000 annually in 
transmission costs. Western believes 
that costs/revenues should be tied as 
much as possible to the particular 
facility receiving the expenses or 
benefit The revenues to Western 
generated under this new contract are 
for the transmission of PSCo power over 
the P-SMBP transmission system, and 
the majority of the expense is for 
western to transmit power generated at 
Mt Elbert over the PSCo transmission 
system to points of interconnection with 
Western’s transmission system. With 
this philosophy in mind. Western 
believes the costs/benefits are correctly 
apportioned between the projects. 

Environmental Evaluation 

In compliance with the National 
Environmental Policy Act of 1969 
(NEPA), 42 U.S.C. 4321, et seq„ Council 
on Environmental Quality Regulations 
(40 CFR part 1500-1508). and DOE 
guidelines published in the Federal 
Register on December 15,1987 (52 FR 
47662-47670) Western has reviewed the 
environmental impacts of the rates for 
LAP. Based upon the information in an 
environmental assessment (DOE/EA 
0537), the proposed action is not a major 
Federal action significantly affecting the 
quality of the human environment, 
within the meaning of NEPA. Therefore, 
the DOE has determined that the 
preparation of an environmental impact 
statement is not required and has issued 
a finding of no significant impact. 

Executive Order 12291 

DOE has determined that this is not a 
major rule within the meaning of the 
criteria of section 1(b) of Executive 
Order 12291. In addition. Western is 
exempt from sections 3, 4, and 7 of that 
Order, and therefore will not prepare a 
regulatory impact statement. 

Availability of Information 

Information regarding this rate 
adjustment, including all studies, 
comments, letters, memorandums, and 
other documents made or kept by 
Western for the purpose of developing 
the power rates, is available for public 
review at the Loveland Area Office. 
Western Area Power Administration, 
Division of Rates. Studies, and Customer 
Service, 5555 East Crossroads 
Boulevard, Loveland. Colorado 80538- 
8986; Division of Marketing and Rates. 
Western Area Power Administration. 
1627 Coal Boulevard. Golden. Colorado 
80401-3398; and the Office of the 
Assistant Administrator for Washington 
Liaison, room 8G-061. Forrestal 
Building. 1000 Independence Avenue 
SW., Washington. DC 20585-2001. 


Submission to FERC 

The rates herein confirmed, approved, 
and placed in effect on an interim basis, 
together with supporting documents, 
will be submitted to the FERC for 
confirmation and approval on a final 
basis. 

In view of the foregoing and pursuant 
to the authority delegated to me by the 
Secretary of Energy, I hereby confirm 
and approve on an interim basis, 
effective the first day of the first full 
billing period beginning on or after 
October 1.1991, rate Schedule L-F3 for 
wholesale firm power for the Loveland 
Area Projects. This rate schedule shall 
remain in effect on an interim basis 
pending FERC confirmation and 
approval of these or substitute rates on 
a final basis for a period of 5 years, or 
until they are superseded. 

Issued at Washington. DC. August 30.1991. 
). Michael Davis, 

Assistant Secretary, Conservation and 
Renewable Energy, 

Loveland Area Projects Schedule of 
Rates for Wholesale Firm Electric 
Service 

(Schedule L-F3 (Supersedes Schedule L-F2)| 
Effective 

First step: The first day of the first full 
billing period beginning on or after 
October 1.1991. 

Second step: The first day of the first 
full billing period beginning on or after 
October 1,1992, and will remain in 
effect through September 30,1996, or 
until superseded, whichever occurs first. 

Available: Within the marketing area 
served by the Loveland Area Office. 

Applicable: The power and energy 
sold to customers as firm power service 
supplied through each meter at each 
point of delivery. 

Character and Conditions of Service: 
Alternating current. 60 hertz, three- 
phase. delivered and metered at the 
voltages and points established by 
contract. 

Monthly Rate 

First Step 

Capacity charge: $2.46 per kilowatt- 
month of billing demand for firm electric 
service. 

Energy charge: 9.59 mills per 
kilowatthour of use. 

Second Step 

Capacity charge: $2.58 per kilowatt- 
month of billing demand for firm electric 
service. 

Energy charge: 10.03 mills per 
kilowatthour of use. 
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Billing demand: The billing demand 
will be the greater of (1) the highest 30- 
minute demand measured during the 
month up to, but not in excess of, the 
delivery obligation under the power 
service contract, or (2) contract rate of 
delivery. 

Adjustments 

For Transformer Losses: If delivery is 
made at transmission voltage, but 
metered on the low-voltage side of the 
substation, the meter readings will be 
increased to compensate for transformer 
losses as provided for in the contract. 

Billing for Unauthorized Overruns: For 
each billing period in which there is a 
contract violation involving an 
unauthorized overrun of the contractual 


firm power and/or energy obligation, 
such overrun shall be billed at 10 times 
the above rate. 

For Power Factor None. The customer 
will normally be required to maintain a 
power factor at the point of delivery of 
between 95-percent lagging and 95- 
percent leading. 

[FR Doc. 91-21535 Filed 9-6-91; 8:45 am) 
BILLING CODE 645(M)1>M 


Pick-Sloan Missouri Basin Program- 
Eastern Division, Rate Order WAPA-50 

agency: Western Area Power 
Administration, DOE. 

action: Notice of Rate Order—Pick- 
Sloan Missouri Basin Program-Eastern 


Division (P-SMBP-ED) Firm Power 
Service and Firm Peaking Power Seridce 
Rate Adjustment. 

summary: Notice is given of the 
confirmation and approval by the 
Assistant Secretary for Conservation 
and Renewable Energy of the 
Department of Energy (DOE) of Rate 
Order No. WAPA-50 and rale Schedules 
P-SED-F5 and P-SED-FP5 placing 
increased firm power and firm peaking 
power rates for the P-SMBP-ED into 
effect on an interim basis. The rates will 
remain in effect on an interim basis until 
the Federal Energy Regulatory 
Commission (FERC) confirms, approves, 
and places them in effect on a final 
basis for a 5-year period or until they 
are replaced by other rates. 


Comparison of Existing and Proposed Rates Eastern Division of P-SMBP 


Class of power 


Firm power service rate schedule ......... 

Firm capacity charge. $/KW-month ....... 

Firm er>ergy charge. mills/kWh ...... 

Composite rate, mllls/kWh ....... 

Additional charge for firm energy in excess of 60-percent monthly load factor. mills/kWh . 

Firm peaking power service rate schedule ......... 

Capacity charge. $/kW-month ......... 

Energy charge, mills/kWh ....... 


Existing (FY 
1991) 


P-SED-F4 

$2.25 

5.57 

9.86 

P-SED-FP4 

$13.50 

5.57 


Proposed (FY 
1992) 


P-SED-F5 

$2.47 

6.49 

11.25 

3.38 

P-SED-FP5 

$15.42 

6.49 


Proposed (FY 
1993-96) 


P-SED-F5 

$2.74 

7,09 

12.16 

3.38 

P-SED-FP5 

$16.44 

7.09 


DATES: Effective Dates: The new rates 
will become effective on the first day of 
the first full billing period beginning on 
or after October 1,1991. and will be in 
effect pending the FERC’s approval of 
them or subsitute rates on a final basis 
for a 5-year period, or until superseded. 
FOR FURTHER INFORMATION CONTACT: 

Mr. James D. Davies, Area Manager, 
Billings Area Office, Western Area 
Power Administration. P.O. Box 35800, 
Billings, MT 59107-5800 (406) 657- 
6532. 

Mr. Robert C. Fullerton, Director. 
Division of Marketing and Rates, 
Western Area Power Administration, 
P.O. Box 3402, Golden, CO 80401-3398 
(303) 231-1545. 

Mr. Jack Dodd, Acting Assistant 
Administrator for Washington 
Liaison, Western Area Power 
Administration, room 8G061, Forrestal 
Building, 1000 Independence Avenue 
SW., Washington, DC 20585-0001. 

(202) 586-5581. 

SUPPLEMENTARY INFORMATION: By 

Delegation Order No. 0204-108, effective 
December 14.1983 (48 FR 55684), as 
amended May 30.1986 (51 FR 19744), 
and August 23.1991 (56 FR 41835), the 
Secretary of Energy delegated (1) the 
authority on a nonexclusive basis to 
develop long-term power and 
transmission rales to the Administrator 


of the Western Area Power 
Administration (Western); (2) the 
authority to confirm, approve, and place 
such rates in effect on an interim basis 
to the Assistant Secretary for 
Conservation and Renewable Energy of 
DOE; (3) and the authority to confirm, 
approve, and place in effect on a final 
basis, to remand, or to disapprove such 
rates to the FERC. 

The power rates for the P-SMBP are 
established pursuant to the DOE 
Organization Act, 42 U.S.C. 7101 et seq., 
the Reclamation Act of 1902, 43 U.S.C. 
372, et seq,, as amended and 
supplemented by subsequent 
enactments, particularly section 9(c] of 
the Reclamation Project Act of 1939, 43 
U.S.C. 485h(c); section 9 of the Flood 
Control Act of 1944, 58 Stat. 887, 891; 
and the other acts specifically 
applicable to the project system 
involved. 

Discussions on the proposed rate 
adjustment were initiated on January 31, 
1991, when a letter announcing the 
preliminary informal customer meetings 
was mailed to all firm power customers 
and other interested persons. These 
meetings were conducted at four 
different locations on February 14 and 
15,1991. At these preliminary meetings. 
Western representatives explained the 


need for the increase and answered 
questions from those attending. 

The consultation and comment period 
was initiated on March 11,1991, with 
publication of a Federal Register notice 
(56 FR 10268) that officially announced 
the proposed rate adjustment and 
procedures for public participation. The 
Federal Register notice announced a 
series of public information forums that 
were held on March 25 and 26.1991, in 
Northglenn, Colorado; Sioux Falls, South 
Dakota; Fargo, North Dakota; and 
Billings. Montana. Two public comment 
forums were held on April 16 and 17, 
1991, in Northglenn, Colorado, and Sioux 
Falls. South Dakota. The consultation 
and comment period concluded June 10, 
1991. 

During the comment period. Western 
received 14 comment letters on the P- 
SMBP rate adjustment. At the April 16 
and 17.1991, public comment forums, six 
persons commented orally. Three major 
issues and several miscellaneous issues 
were raised. All comments were 
considered in preparation of the rate 
order. Westen has concluded that the P- 
SMBP rate adjustment is needed to meet 
cost-recovery criteria. 

A power repayment study PKS is 
prepared annually in accordance with 
DOE Order RA 6120.2. The existing 
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power rates for P-SMBP are based on 
the fiscal year (FY) 1989 PRS. The FY 
1990 PRS indicates that the existing 
rates do not yield sufficient revenue to 
satisfy the cost-recovery criteria through 
the study period. 

The proposed rate adjustment is 
based upon the FY 1990 PRS. To prepare 
the ratesetting PRS, Western considered 
projections which will be used in the 
final FY 1991 PRS. Western’s objective 
is to mitigate the rapidly increasing 
deficits due to reduced surplus sales 
revenue and increasing purchased 
power expense resulting from the 
drought on the P-SMBP. Using this 
concept. Western developed a two-step 
rate adjustment. The first step is based 
upon the FY 1990 PRS with only 2 future 
years of purchased power expense and 1 
future year of reduced surplus sales 
revenue. The second step is based on 
the FY 1990 PRS utilizing projections of 
increased purchased power expense and 
reduced surplus sales revenue for the 6- 
year time period expected to be needed 
to refill the depleted reservoirs. In the 
second step. Western also considered 
expected increases in operations and 
maintenance (O&M) expenses. By 
implementing this two-step rate 
adjustment. Western will provide P- 
SMBP customers with a more accurate 
basis for budgeting their future power 
costs. 

In Rate Order No. WAPA-50. results 
of the ratesetting PRS are being 
compared to the FY 1989 PRS. which 
was the basis for the existing P-SMBP 
rates. The comparison shows the 
following differences: 

1. The projected O&M expenses for 
the 100-year study period have 
increas^ a total of $12.1 million per 
year. 

2. Purchase power projected over the 
future 6-year period is $70 million. This 
purchase power projection allows time 
to refill the P-SMBP reservoir system. 

3. Reduced surplus sales and 
increased purchased power costs 
appearing historically in the study have 
now accumulated $63 million in unpaid 
annual expenses. These and expected 
unpaid annual expenses over the next 2 
years are projected to be repaid by 1997. 

4. The power investments in the 5- 
year budget period have increased $28 
million. New power investments are not 
projected beyond the 5-year budget 
period. 

Of the above factors, the one with the 
most impact is increased O&M 
expenses. O&M expenses are increasing 
due to inflation as well as responding to 
programmatic and administrative 
requirements, such as safety programs 
and environmental compliance. Much of 
Western’s O&M is being performed on 


an aging woodpole transmission system 
requiring additional safety precautions 
and a higher incidence of maintenance. 

Rate Order No. WAPA-50. confirming 
and approving the P-SMBP-ED rate 
adjustment on an interim basis, is 
issued, and rate Schedules P-SED-F5 
and P-SED-FP5 will be promptly 
submitted to the FERC for confirmation 
and approval on a final basis. 

Issued in Washington, DC. August 30,1991. 
Michael Davis. 

Assistant Secretary, Conservation and 
Renewable Energy, 

Assistant Secretary for Conser\'ation 
and Renewable Energy Order 
Confirming, Approving, and Placing the 
Pick-Sloan Missouri Basin Program- 
Eastern Division Finn Power Service 
and Firm Peaking Power Ser\ice Rates 
into Effect on Interim Basis 

[Rale Order No. WAPA-50] 

August 30.1991. 

In the matter of Western Area Power 
Administration Rate Adjustment for Pick- 
Sloan Missouri Basin Program-Eastern 
Division. 

Pursuant to section 302(a) of the 
Department of Energy (DOE) 
Organization Act 42 U.S.C. 7101, et seq„ 
the power marketing functions of the 
Secretary of the Interior and the Bureau 
of Reclamation (Reclamation), under the 
Reclamation Act of 1992, 43 U.S.C. 372, 
et seq„ as amended and supplemented 
by subsequent enactments, and 
particularly by section 9(c) of the 
Reclamation Act of 1939, 43 U.S.C. 
485h(c). and acts specifically applicable 
to the Pick-Sloan Missouri Basin 
Program (P-SMBP). were transferred to 
and vested in the Secretary of Energy. 

By Delegation Order No. 0204-108, 
effective December 14.1983 (48 FR 
55664), as amended May 30.1986 (51 FR 
19744), and August 23.1991 (56 FR 
41835), the Secretary of Energy 
delegated (1) the authority on a 
nonexclusive basis to develop long-term 
power and transmission rates to the 
Administrator of Western Area Power 
Administration (Western); (2) the 
authority to confirm, approve, and place 
such rates in effect on an interim basis 
to the Assistant Secretary for 
Conservation and Renewable Energy of 
DOE; and (3) the authority to confirm, 
approve, and place in effect on a final 
basis, to remand, or to disapprove such 
rates to the Federal Energy Regulatory 
Commission (FERC). This rate order is 
issued pursuant to the delegation to the 
Administrator and the Assistant 
Secretary for Conservation and 
Renewable Energy and the rate 
adjustment procedures at 10 CFR part 


903, published in the Federal Registe* on 
September 18,1985 (50 FR 37835). 

Acronyms and Definitions 

As used in this rate order, the 
following acronyms and definitions 
apply: 

Corps: U.S. Army Corps of Engineers. 
Criteria: Post-1989 General Power 
Marketing and Allocation Criteria: 
Pick-Sloan Missouri Basin Program- 
Western Division, 51 FR 4012 (January 
31.1986). 

Customer Brochure: A document 
prepared for public distribution 
explaining the background of the rate 
proposal contained in this rate order. 
DOE: U.S. Department of Energy. 

DOE Order RA 6120.2: An order dealing 
with Power Marketing Administration 
Financial Reporting. 

FERC: Federal Energy Regulatory 
Commission. 

Fry-Ark: Fryingpan-Arkansas Project. 
FY: Fiscal Year. 

Integrated Projects: Colorado-Big 
Thompson, Kendrick. North Platte, 
and Shoshone Projects. 
kW: Kilowatts. 
kWh: Kilowatthours. 
kW-month: The greater of (1) the highest 
30-mmute demand measured during 
the month, not to exceed the contract 
obligation or (2) the contract rate of 
delivery. 

LAP: Loveland Area Projects. 

M&l: Municipal and Industrial. 
mills/kWh: Mills and Kilowatthour. 
MW: Megawatts. 

NEPA: National Environmental Policy 
Act of 1969. 

O&M: Operations and Maintenance. 
PRS: Power Repayment Study. 

P-SMBP: Pick-Sloan Missouri Basin 
Program. 

P-SMBP-ED; Pick-Sloan Missouri Basin 
Program-Eastern Division. 

P-SMBP-WD: Pick-Sloan Missouri Basin 
Program-Western Division. 

REC: Rural Electric Cooperatives. 
Reclamation: Bureau of Reclamation of 
the Department of the Interior. 
Western (WAPA): Western Area Power 
Administration of the Department of 
Energy. 

Effective Date 

The new rates will become effective 
on an interim basis on the first day of 
the first full billing period beginning on 
or after October 1,1991, and will be in 
effect pending the FERCs approval of 
them or substitute rates on a final basis 
for a 5-year period, or until superseded. 

Public Notice and Comment 

1. Discussions on the proposed rate 
adjustment wee initiated on January 31. 
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1991, when a letter announcing 
preliminary informal customer meetings 
was mailed to all firm power customers 
and other interested persons. These 
meetings were conducted at four 
different locations on February 14 and 
15,1991. At the preliminary meetings, 
Western representatives explained the 
need for the increase and answered 
questions from those attending. 

2. On March 11,1991, a formal 92-day 
customer consultation and comment 
period was initiated with an 
announcement in the Federal Register at 
56 FR 10268 of the proposed adjustment 
to the P-SMBP firm power rate. That 
notice also announced four public 
information forums conducted on March 
25 and 26,1991, and two public comment 
forums conducted on April 16 and 17, 
1991. The information forums were 
further advertised with a March 15,1991, 
press release. 

3. On March 8,1991, a customer 
brochure was mailed to all customers 
and other interested persons. This 
mailing also included a letter 
announcing the public information and 
comment forums. 

4. At the information forums held on 
March 25 and 26,1991, Western 
representatives further explained the 
need for the rale increase and answered 
questions. 

5. The comment forums were 
conducted on April 16 and 17,1991, to 
give the public an opportunity to 
comment for the record. Six persons 
representing customers and customer 
groups made oral comments. Fourteen 
comment letters were received during 
the 92-day comment period which ended 
June 10,1991. All formally submitted 
comments have been addressed in this 
rate order. Western responded to each 
commentor, and has included those 
responses as part of the record. 

Project History 

The initial stages of the Missouri 
River Basin Project were authorized by 
section 9 of the Flood Control Act of 
December 22,1944 (58 Stat. 877, 891). 

The Missouri River Basin Project, later 
renamed the Pick-Sloan Missouri Basin 
Program to honor its two principal 
authors, has been under construction 
since 1944. The P-SMBP encompasses a 
comprehensive program of flood control, 
navigation improvement, irrigation, 
municipal and industrial (M&I) water 
development, and hydroelectric 
production for the entire Missouri River 
Basin. Multipurpose projects have been 
developed on the Missouri River and its 
tributaries in Colorado, Montana. 
Nebraska, North Dakota, South Dakota, 
and Wyoming. 


Power Repayment Study 

The power repayment study (PRS) for 
the P-SMBP is prepared by Western 
with the cooperation of Reclamation and 
the U.S. Army Corps of Engineers 
(Corps). River basin hydrology, water 
depletions, power generation, and 
project development data are among the 
many items Reclamation and the Corps 
contribute to the study. The PRS is 
prepared in accordance with P-SMBP 
authorizing legislation and with DOE 
Order No. RA 6120.2 on power 
marketing administration financial 
reporting. 

Tlie PRS is conducted to assure that 
projected revenues will balance 
projected expenses. Some categories of 
expenses in the PRS are operations and 
maintenance (O&M) expenses, interest 
expenses, repayment of replacements 
and investment, payments to the 
Colorado-Big Thompson, Kendrick, 

North Platte, and Shoshone Projects 
(Integrated Projects), and repayment of 
those irrigation costs that are to be 
repaid from power revenues. Future 
annual power revenue estimates are 
based on the latest hydrology, 
depletions, and marketing projections. 
Revenues are first applied to repayment 
of annual expenses, which include O&M 
costs, payments to the Integrated 
Projects, purchased power and interest 
expenses, and other costs. Next, power 
revenues available after paying the 
annual expenses and any required 
power or irrigation investment payments 
are then applied to the repayment of 
project deficits and interest-bearing 
commercial power investments. Any 
remaining power revenues are lastly 
applied to aid irrigation. The study is 
designed to repay the investment 
carrying the highest interest rate first. 
However, all investments are required 
to be repaid within their authorized 
repayment periods—expected service 
life or 50 years, whichever is less for 
power and replacement investments, 
and up to 60 years for irrigation, which 
includes a 10-year development period. 

Pursuant to the 1965 Garrison Unit 
Authorization Act, costs relating to 
specific irrigation units (including main- 
stem and other reservoir storage and 
irrigation-pumping-power cost 
assignments, if appropriate) constructed 
or under construction on June 30,1964, 
are to be repaid within the earliest 
practicable lime period after completion 
of repayment of interest-bearing 
commercial power investment, but prior 
to irrigation units constructed after that 
date. Costs relating to new (constructed 
after June 30,1964) and future irrigation 
units, divisions, or irrigation blocks 


(including main-stem and other reservoir 
storage and irrigation-pumping-power 
cost assignments, if appropriate) are to 
be repaid within 50 years following an 
allowable development period (usually 
10 years) after an individual unit, 
division, or irrigation block becomes 
benefit-producing. The first new 
irrigation unit not constructed or under 
construction on June 30,1964, was 
placed in service in 1990, thus 
establishing the end of the repayment 
period for the old irrigation units. 

The legislative history of the P-SMBP. 
principally Senate Document No. 191, 
78lh Congress. 2nd Session (1944), 
recognized that portions of the power- 
producing generation capacity of the 
project would be used for Federal 
project irrigation and drainage pumping 
service. It also established that the cost 
of that portion of the power system 
reserved for irrigation pumping would 
be interest free. Accordingly, analyses 
of the P-SMBP have assumed that a 
percentage of the power would be 
considered as pumping power reserved 
or irrigation pumping, and as such, the 
same percentage of the power 
investment would be suballocated as 
interest-free irrigation pumping cost. The 
percentage for suballocation of the costs 
is determined by the relationship of total 
project pumping peak load demand at 
the generators to power system 
generating capacity (398,360 kilowatts 
(kW) of ultimate pumping requirements 
divided by 2,522,600 kW of total system 
capacity). The application of this ratio 
results in 15.8 percent of the investment 
costs allocated to power being 
suballocated to pumping purposes. 

These suballocated costs are scheduled 
for repayment with the associated 
irrigation projects or units. 

A complete discussion of the project 
history and a general description of the 
PRS are found in the March 1991 
Customer Brochure that is included in 
the record. 

Existing and Proposed Rates 
Eastern Division 

The existing firm power rates and the 
proposed firm power rates necessary to 
meet the revenue requirements for the 
P-SMBP-ED are listed below. The 
proposed rates will be implemented in 
two steps. Step 1 rates are to become 
effective on an interim basis on the first 
day of the first full billing period 
beginning on or after October 1,1991. 
Step 2 rates are to become effective on 
the first day of the first full billing period 
beginning on or after October 1,1992. 










Federal Register / Vol. 56, No. 174 / Monday, September 9. 1991 / Notices 45977 



Existing (FY 
199t) 

Proposed (FY 
1992) 

Proposed (FY 
1993-96) 

Firm Power Service Rale Schedule.... ....... 

P-SED-F4 

$2-25 

5.57 

9.86 

3.38 

P-SED-FP4 

$13.50 

5.57 

P-SED-F5 

$2.57 

6.49 

11.25 

3.38 

P-SED-FP5 

$15.42 

P-SED-F5 

$2.74 

7.09 

12.16 

3.38 

P-SED-FP5 

$16.44 

Firm Capacity Charge. $/kW-month.. __________ ^ 

Firm Energy Charge. mHls/kWh ........ 

Composite Rate. mills/kWh..... 

Additional Charge for Firm Energy in Excess of 60-Porcent Monthly Load Factor, milis/kWh. 

Firm Peaking Power Service Rate Schedule.. .. 

Capacity Charge. S/kW-season... 

Energy Charge. mills/kWh... 

6.49 

7.09 



Western Division 

The Loveland Area Projects rate will 
be designed to recover the P-SMBP-WD 
revenue requirements for P-^MBP and 
the revenue requirements for Fryingpan- 
Arkansas Project (Fry-Ark). The 
adjustment to the LAP rate is a separate 
formal procedure which is documented 
in Rate Order No. WAPA-51. Rate 
Order No. WAPA-51 is also scheduled 
to go in effect on the first day of the first 
full billing period beginning on or after 
October 1,1991. The LAP rates will yield 


the revenue requirements for fiscal year 
(FY) 1992 and FY 1993-96 for the P- 
SMBP-WD. 

Certification of Rate 

The Administrator of Western has 
certified that the P-SMBP-ED firm 
power and firm peaking rates are the 
lowest possible consistent with sound 
business principles. The rates have been 
developed in accordance with 
administrative policies and applicable 
laws. 


Discussion 

Altough the P-SMBP is considered a 
single entity for financial and repayment 
purposes, the power generated by the P- 
SMBP is marketed in two separate and 
distinct areas. These are known as the 
Eastern Division and the Western 
Division, and each has its own 
marketing plan and method of designing 
rates to collect required revenue from 
power sales. 

The existing and proposed revenue 
requirements for the Eastern and 
Western Divisions for the P-SMBP are 
as follows: 


Revenue Requirements 



Existing (FY 
1991) 

Proposed (FY 
1992) 

Proposed (FY 
1993-96) 

Firm Power Service 

P-SMBP (TotaO.......... 

$105 727 320 

$120 177 760 

$12Q 638 120 

Eastern Division..... . „ ..... 

82.455.840 

23,271,480 

$10,125,000 

V * 1 r r 1 r Wv 

94,076,240 

26,101,520 

$11,457,060 

101,683,840 

27.954.280 

$12,214,920 

Western Division.. 

Firm Peaking Power Service 

Eastern Division. 



The rate adjustment would increase 
annual P-SMBP-ED firm power revenue 
from $92.6 million in FY 1991 to $105.5 
million in FY 1992 and to $113.9 million 
in FY 1993. The increase is necessary to 


satisfy the cost-recovery criteria as set 
forth in DOE Order No. RA 6120.2. 

Statement of Revenue and Related 
Expenses 

The following table provides a 


summary of revenue and expense data 
through the 5-year proposed rate 
approval period. Other revenues include 
irrigation pumping, P-SMBP-WD project 
use. and Other Revenues found in the 
PRS. 


P-SMBP Comparison of 5 Year Rate Period Revenues and Expenses ($1,000) 


• 

FY 1990 rate 
study 1992-96 

FY 1989 rate 
study 1991-95 

Difference 

Revenues 

ED Firm Commercial..... . 

$502,645 
137 919 

$427,698 

1 IQ OCQ 

$74,947 
10 080 

WO Firm Commercial..... . 

ED Peaking Power..^... 

60 317 

OQA 

lO.UOU 

O 004 

Other. 

334,126 

O 1,900 

O..X31 
X8 0^0 


cOf ,0/0 

40,840 

Total Revenues.. ...r...... . 

$1,035,007 

$.56.5 5Q7 

$887,371 

$480 73Q 

$147,636 

40>4 o(;o 

Expenses 

Operations A Maintenance_ _ _ _ 

Purchased Power.... .. 

39,150 
303.089 
53,752 
(16 759) 

A 

904,000 

39,150 

OO Af\tt 

Interest. 

U 

Amortization........ 

Capitalized Exx>enaa.... .... . .. 

cOU.OOl 

65.052 

9n OIQ 

o9,4Uo 

(11,300) 

tA 180\ 

Integrated Projects. . 

56!660 

&V|9 19 

56.980 

(320) 

Total Exoenses... 

$1,035,007 

CA>4/ ^71 

$4X7 808 


900/,Of 1 

914f ,OJD 
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A breakdown of costs by class for 
service is not available. 

Basis for Rate Development—P-SMBP- 
Eastem Division 

The P-SMBP~ED rate design strives to 
maintain approximately a 50/50 split 
between the revenue from the demand 
and energy charges. The revenue yield 
will vary among customers because of a 
customer’s individual load 
characteristics. 

The proposed $2.57/kilowatt-month 
(kW-month) firm capacity charge and 
8.49 mills/kWh firm energy charge in FY 
1992 will yield the necessary revenue for 
the first year of the rate adjustment 
effective on the first day of the first full 
billing period on or after October 1. 

1991. To provide the necessary revenue, 
an increase to a $2.74/kW-month firm 
capacity charge and 7.09 mills/kWh firm 
energy charge is proposed to be in effect 
on the first day of the first full billing 
period beginning on or after October 1, 

1992. The rate-approval period 
terminates on September 30.1996. 

Basis for Rale Development—P-SMBP- 
Westem Division 

The revenue requirements for the P- 
SMBP~WD are used in developing the 
LAP rate schedules. These schedules are 
the subject of a separate formal rate 
adjustment procedure which is 
documented in Rate Order No. WAPA- 
51. Rate Order No. WAPA-51 is also 
scheduled to go in effect on the first full 
billing period beginning on or after 
October 1,1991, and continuing through 
September 30,1996. A copy of Rate 
Order No. WAPA-51 is included as 
supporting documentation for this rate 
submission. 

Primary Issues—Public Comments 

During the 92-day comment period, 
Western received 14 comment letters 
either requesting information or 
commenting on the P-SNIBP rate 
adjustment. At the April 16 and 17,1991, 
public comment forums, six persons 
representing customers and customer 
groups commented orally. 

Written comments were received from 
the following sources; 

Arkansas River Power Authority 
(Colorado) 

City of Coon Rapids (Iowa) 

City of Groton (South Dakota) 

Com Belt Electric Cooperative (Iowa) 
East River Electric Power Cooperative 
(South Dakota) 

Lincoln Electric System (Nebraska) 
Loveland Area Customer Association 
(Colorado) 

McLean Electric Cooperative (North 
Dakota) 


Midwest Electric Consumers 
Association (Colorado) (Two letters) 
North Iowa Municipal Electric 
Cooperative Association (Iowa) 

Platte River Power Authority (Colorado) 
United Power Association (Minnesota) 
Representatives of the following 
organizations made oral comments: 
Arkansas River Power Authority 
(Colorado) 

East River Electric Power Cooperative 
(South Dakota) 

Lincoln Electric System (Nebraska) 
Loveland Area Customer Association 
(Colorado) 

North Iowa Municipal Electric 
Cooperative Association (Iowa) 
Tri-State Generation & Transmission 
Association, Inc. (Colorado) 

Most of the comments received, oral 
and written, dealt with O&M expense 
levels, purchase power projections, and 
the proposed two-step rate adjustment 
The comments and responses, which are 
paraphrased for brevity, are discussed 
below: 

Issue: Operations and maintenance 
costs. Several customers expressed 
concerns with increases projected for 
O&M expenses by the Federal agencies 
administering P-SMBP. All Federal 
agencies involved were requested to 
reexamine all categories of expenses 
associated with operation and 
maintenance of the system. 

Response: Western has reviewed 
these expenses both internally and with 
power customer representatives. 
Western plans to continue this review 
process with the power customers in the 
future. In the budget formulation 
process. Western reviews these 
expenses before inclusion in the PRS. 
Western has formed a Cost Containment 
Task Force to make recommendations 
on reducing O&M expenses, initially in 
the area of indirect expenses, and has 
now expanded these efforts to the base 
O&M program. Western continues to 
share the power customers’ concerns 
with Reclamation and the Corps and has 
received assurances from each agency 
that it will participate in the cost- 
containment programs associated with 
O&M functions. Western remains 
committed to cost containment while 
striving for efficiency and providing 
customer service. During the comment 
forum Western responded to many 
specific questions concerning Western’s, 
Reclamation’s, and the Corps’ O&M 
projections; the questions and responses 
can be found in the record. 

Issue: Future purchased power costs. 
Several customers opposed the 
projection of purchased power costs in 
the PRS. They felt that the projection of 
these costs was a departure from past 


practice and constituted a major 
decision made by Western without due 
process. 

Response: The inclusion of projected 
future purchased power amounts is not 
a departure from past practices. The 
difference is the impact the long-term 
drought has on projected energy 
generation. In the past, as now. Western 
used median water expectations to 
determine energy generation available. 
The generation resulting from the 
expected water inflows would 
determine if purchased power was 
necessary. It is important to remember 
that generation resulting from median 
water inflows is not necessarily median 
generation. Reservoir storage has a large 
impact on the availability of energy. In 
the past studies. Western took an 
optimistic view of reservoir recovery 
from a short-term drought The resulting 
generation available did not require any 
purchasing of power to firm Western’s 
obligations. However, history has 
proven that the drought was not short 
term. Because of the deepening drought, 
Western has had to revise its view of 
reservoir recovery and the time of the 
return to median generation. This more 
pessimistic view has led to purchasing 
power to meet Western’s obligations. In 
reiteration. Western is still using median 
water which in the past would produce 
energy generation to meet the 
contractual obligation; however, median 
water—because of reservoir storage 
reductions—will not generate enough 
energy to meet contractual obligations. 
These changes have been discussed in 
past rate procedures and are within the 
regulations stated in DOE Order No. RA 
6120.2. These changes have been 
allowed due process since they have 
been discussed in the public process. 

Issue: Two-step rate. Several 
customers commented that they 
approved of the two-step rate 
implementation, as it will allow for a 
better budgeting process and will 
provide for a longer-term planning 
window. 

Response: Western expressed 
appreciation for their comments and 
included them in the formal record. 

Additional Issues 

In addition to the above, several 
issues were raised by customers and 
other interested persons, and addressed 
by Western. These issues are grouped in 
the following general categories: 

Issue: Irrigation pumping rate. 
Customers commented that the present 
2.5 mills per kilowatthour (mill/kWh) 
pumping rates does not approach project 
O&M rate components. It was requested 
that W'^estem unilaterally increase the 
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pumping rate to a level su^cient to 
cover O&M. 

Response: The irrigation pumping rate 
is a Reclamation rate, and Western does 
not have authority to modify the 
irrigation pumping rate. If Western were 
to use an increased rate in the PRS, 
revenue into the program would not be 
represented correctly unless the rate 
were at that value. In our public 
information forums of March 25-28, 

1991, Reclamation informed the firm 
power customers that its Solicitor had 
determined that an ability-to-pay study 
would have to be performed prior to 
imposing a rate adjustment on the 
irrigators. At the time, they believed 
they could not program funds to perform 
the necessary studies before 1994. At the 
customers' request. Western pursued 
this issue. On June 13,1991, Western 
met with Reclamation, and they are now 
scoping the size of the study and the 
timetable for completion. They expect 
that they will be able to use information 
previously collected and could complete 
the study work sooner and at less cost 
than indicated in the March meetings. 
Mowever, this will not change the data 
in the present PRS. 

Issue: Integrated projects— 
methodology. Would it be more 
beneficial to treat the Integrated 
Projects costs the same as any other P- 
SMBP costs and to eliminate the 
separate PRS's for each project? 

Response: On January 24,1991. 
Western and Reclamation reached 
agreement that it was necessary to 
prepare only one PRS and that the 
Integrated Projects costs would be 
included in a consolidated financial 
statement for the combined PRS. 

Western will prepare a single PRS for 
the FY1991 PRS. Western believes it 
will offer greater flexibility in 
investment repayment. However, by 
comparison, the Integrated Projects are 
relatively small and should only affect 
the outcome by a minor amount. 

Issue: One peaking power customer 
questioned the logic of tying the peaking 
rate to the charge for firm capacity and 
ratcheting peaking over a 6-month 
season. The settlement was also made 
that the effects of the drought should not 
affect the peaking rate as drought 
related costs are all essentially energy 
costs. 

Response: The capacity charge for 
firm power is based upon monthly 
deliveries, and the peaking charge is 
based upon the full seasonal contract 
rate of delivery each month. This 
difference stems from the logic that 
peaking capacity was a costly resource 
to obtain and replace, and marketing 
plans done both in 1964 and 1980 took 
that difference into account In order to 


maintain agreement with those long- 
range plans. Western feels that the 
product "peaking power" should not 
significantly change. The value/ 
usefulness of the peaking power product 
will be reviewed during the public 
process for future marketing plans and 
at that time changes could be 
considered. 

Past years of surplus water have 
helped to keep the peaking rates down; 
therefore, Western feels the proposed 
approach balances the impacts of both 
above and below normal water years on 
the peaking power rate. Western agrees 
that all the drought related costs to date 
have been energy costs; however, if the 
reservoirs are drawn down any further, 
capacity costs could be incurred. An 
unusual condition exists in the 
marketplace today. Short-term peaking 
power can be purchased for less than 
Western’s rate for firm peaking power 
service: however, this has not always 
been true and will probably not be true 
in the future. Western’s service should 
instead be compared to the cost of other 
long-term peaking contracts or the 
construction of a combustion turbine 
plant In reviewing the cost of longer- 
term peaking arrangements. Western 
found costs in excess of $3/kW-month. 
AH peaking power rates are expected to 
rebound in the future when surplus 
capacity which presently exists is no 
longer available. 

Issue: Capitalized deficits. One 
customer commented that since some of 
the Federal investment has been prepaid 
due to past "good-water-year" power 
sales, the current deficit due to the 
drought should be subtracted from those 
prepayments. 

Response: This, in effect, is what 
happens in the mechanics of the PRS. 
The power rates of the past have been 
relatively stable due to reduced interest 
expense on existing investments 
because of the added revenue received 
due to above-normal hydrology. Now, 
with the deficits due to the drought, the 
study is having to raise rates up to 
where they would have been had the 
high-interest bearing investments not 
been prepaid during the "good water 
years" in the past. 

Issue: Submittal of two power 
repayment studies. Several customers 
expressed concern with Western 
providing two separate power 
repayment studies, one for 1990 and one 
for 1991. They requested that Western 
utilize and submit a single PRS to FERC. 

Response: In the March 1991 meetings. 
Western discussed two studies—the FY 

1990 PRS and the FY 1991 PRS. The FY 

1991 PRS was developed by utilizing the 
FY 1990 PRS as a "base." incorporating 
reasonable estimates for generation 


projections, energy purchases, and O&M 
expenses. As we move closer to the end 
of FY 1991, those estimates continue to 
appear valid. Western will be submitting 
one study to FERC. That study will be 
identified as the "1990 Ratesetting 
Study" and is the study Western had 
discussed as the FY 1991 PRS. 

Issue: Construction activity. One 
customer requested that each Federal 
agency furnish information to the 
customers that better defines the capital 
investments related to construction and 
any new projected annual costs, 
including justification of the need for the 
construction activity. 

Response: Western, in its construction 
activity, prepares a Facility 
Development Report (FDR) which 
contains the estimates and justifications 
for each facility. Projected annual costs 
are included in those estimates. Copies 
of the FDR’s are maintained by Western 
and are available for customer 
inspection at the appropriate Area 
Office. Western also discusses these 
facilities at the Missouri Basin Systems 
Group meetings prior to the start of 
construction. Reclamation and the Corps 
prepare similar decision documents in 
advance of their construction activities. 

Issue: One customer group would like 
Western to be able to better identify 
costs in certain programs, such as O&M, 
conduct of environmental impact 
statements, and conservation and 
renewable energy programs (C&RE). 

Response: Western is evaluating this 
request. Appendix F of the brochure 
tabulates the items comprising the broad 
category of O&M. The first four columns 
of the O&M expense table in appendix F 
identify each organization’s estimate of 
O&M expense. Western is continuing to 
try to develop budget data to identify 
programmatic costs in such areas as 
C&RE and the development. In response 
to customer concerns. 

Issue: A customer group requested 
that Western make the first power rate 
structures the same for both P-SMBP- 
Eastem Division and P-SMBP-Westem 
Division customers. 

Response:'The use of separate firm 
power rate structures for P-SMBP 
Eastern and Western Division customers 
is a long-standing practice having its 
roots in the early years of the project. 
Until 1954, there were not only separate 
rates for the Eastern and Western 
Divisions of P-SMBP. there were also 
separate rates for each of the Integrated 
Projects. In 1954, the revenue 
requirements for the Western Division 
and Integrated Projects were combined 
and recovered through a single Western 
Division rate schedule that was 
different, and higher, than the Eastern 
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Division rate. A difference, in varying existed since that date; a comparison of capacity rates, energy rates, and yields 
amounts, between the two rates has is shown in table 1 below: 


Table 1 .—Historical Rate Adjustments; Pick-Sloan Missouri Basin Program 


Years Effective 

Eastern Division 

Western Division 

PRS 

FY 

$/KW-Month 

Capacity 

mllls/kWh 

S/kW-Month 

Capacity 

mills/kWti 

Energy 

Yield* 

Energy 

Yield 


1954 

0.75 

3.0 

N/A 

1.00 

4.0 

N/A 


1965 

1.00 

3.0 

4.39 

1.00 

4.0 

6.15 

1972 . 

1974 

1.15 

> 3.0/5.0 

4.78 

1.27 

4.0 

6.25 

1974 . 

1977 

1.20 

3.17/5.18 

5.15 

1.34 

4 0 


1980 . 

1982 

1.35 

362/7.0 

5.80 

L43 

4.3 

0.09 

7.20 

1982 ...... 

1985 

1.65 

4.41/7.79 

7.14 

1.65 

5.1 

8.54 

1987 ... 

1989 

1.85 

5.06/8.44 

8.02 

»N/A 

»N/A 

9.42 

1989 ... 

1990 

2.25 

5.57/8.95 

9.86 

*N/A 

»N/A 

11.43 

1989 ..... 

1991 

2.35 

5.81/9.19 

10.29 

»N/A 

»N/A 

11.86 


* PfSMBP Eastern Division established a two-tier energy rate after this period to add a surcharge for energy purchased above 60 percent load factor, 

* The yield rates are computed as follows: Total Revenue Requirements divided by energy. 

* Beginning October 1, 1989, the P-SM8P-Western Division revenue requirement was ccrr 
rate. The Western Division rate was discontinued at that time. 


I requirement was combined with the Fry-Ark revenue requirement to develop a single LAP 


Although the above comparison 
shows considerable variation in 
capacity and energy rate differences 
over the historical period, the best 
measure of differences in cost is the 
differences in yields. 

Since 1972, the difference between 
Eastern and Western Division yields has 
varied between a high of 1.57 mills/kWh 
to a low of 1.40 mills/kWh. In the 1974 
and 1977 rate adjustments, a conscious 
effort was made to narrow the gap 
between the yields from each division. 
This was a discretionary, administrative 
decision made with the purpose of 
developing a single firm power yield. 

The objective of a single yield was 
abandoned in the 1982 rate adjustment 
when it was determined that it would be 
more equitable to adjust each yield by 
an equal rate-impacting increment. This 
principle was subsequently followed in 
the rate adjustments of 1985,1989, and 
1990. Some of the factors influencing 
and sustaining this decision were the 
differences in each division's capacity/ 
energy resource characteristics, 
differences in the Eastern Division Post- 
1985 and LAP Post-1989 marketing plans, 
differences in expense-to-revenue 
comparisons, and the long-standing 
practice of separate yield structures. 

The yield structures have developed in 
an evolutionary manner through a series 
of measured decisions. 

As future changes occur in resources, 
cost allocations, water project 
development, environmental constraints, 
or other factors. Western will evaluate 
the equity of the yield requirements for 
each division and make adjustments if 
appropriate. For the current rate 
adjustment, however. Western will 
continue to use the yield requirement 
outlined in the rate brochure. 


With regard to the other questions in 
this item, the Kansas customers' rates 
are the LAP rates since Kansas is in the 
LAP marketing area and the loads in 
Kansas are served with LAP resources 
which includes P-SMBP Western 
Division and Fry-Ark resources. The 
LAP rate includes P-SMBP Western 
Division and Fry-Ark revenue 
requirements. Had Kansas customers 
been included in the Eastern Division 
marketing area and received allocations 
from Eastern Division resources, they 
would have been charged Eastern 
Division rates. Regarding the question of 
State-by-State ratemaking, unlike the 
Eastern and Western Division rates, 
there have never been rates in effect on 
a State-by-State basis, and Western 
does not intend to pursue this 
suggestion. 

Issue: It would be helpful for others if 
Western would retain the same titles for 
O&M cost categories or object classes 
from study to study. If name changes are 
necessary, they requested that Western 
reference the name used in previous 
PRS’s. 

Response: Western will, in the future, 
explain any name changes in the O&M 
cost categories and reference them to 
the previous PRS categories. 

Environmental Evaluation 

In compliance with the National 
Environmental Policy Act of 1969 
(NEPA), 42 U.S.C. 4321, et seq,. Council 
on Environmental Quality regulations 
(40 CFR part 1500-1508), and DOE 
guidelines published in the Federal 
Register on December 15,1987, (52 FR 
47662-47670), Western has reviewed the 
environmental impacts of the rates for 
the P-SMBP. Based upon the 
information in an environmental 
assessment (DOE/EA 0537), the 


proposed action is not a major Federal 
action significantly affecting the quality 
of the human environment, within the 
meaning of NEPA; therefore, the DOE 
has determined that the preparation of 
an environmental impact statement is 
not required and has issued a finding of 
no significant impact. 

Executive Order 12291 

DOE has determined that this is not a 
major rule within the meaning of the 
criteria of section 1(b) of Executive 
Order 12291. In addition. Western is 
exempt from sections 3, 4, and 7 of that 
order, and therefore will not prepare a 
regulatory impact statement. 

Availability of Information 

Information regarding this rate 
adjustment, including studies, 
comments, letters, memoranda, and 
other documents made or kept by 
Western for the purpose of developing 
the power rates, is available for public 
review at the Billings Area Office, 
Western Area Power Administration. 
Division of Market Studies. Rates and 
Resources, 2525 4th Avenue North, 
Billings. Montana 59107-5800, telephone 
(406) 657-6532; Division of Marketing 
and Rates, Western Area Power 
Administration. 1627 Cole Boulevard. 
Golden, Colorado 80401-5398; and the 
Office of Assistant Administrator, room 
8G-061, Forrestal Building, 1000 
Independence Avenue SW., 

Washington, DC 20585. 

Submission to FERC 

The rates herein confirmed, approved, 
and placed in effect on an interim basis, 
together with supporting documents, 
will be submitted to the FERC for 
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confirmation and approval on a final 
basis. 

Order 

In view of the foregoing and pursuant 
to the authority delegated to me by the 
Secretary of Energy, 1 hereby confirm 
and approve on an interim basis, 
effective the first day of the first full 
billing period beginning on or after 
October 1.1991, rate Schedules P--SED- 
F5 and P-SED-FP5. These rate 
schedules shall remain in effect on an 
interim basis pending FERC 
confirmation and approval of them or 
substitute rates on a final basis for a 
period of 5 years, or until they are 
superseded. 

Issued at Washington. DC August 30.1991. 
Michael Davis, 

Assistant Secretary, Conservation and 
Renewable Energy. 

Pick-Sloan Missouri Basin Program— 
Eastern Division Schedule of Rates for 
Firm Power Service 

(Schedule P-SED-F5 (Supersedes Schedule 
P-SED-F4)1 

Effective: 

First Step: The first day of the first full 
billing period beginning on or after 
October 1.1991. 

Second Step: The first day of the first 
full billing period beginning on or after 
October 1,1992. and shall remain in 
effect through September 30.1996, or 
until superseded, whichever occurs 
earlier. 

Available: 

Within the marketing area served by 
the Eastern Division of the Pick-Sloan 
Missouri Basin Program. 

Applicable: 

To the power and energy sold to 
customers as firm power service through 
each meter at each point of delivery. 

Monthly Rate—First Step: 

The following rates shall be in effect 
beginning with the effective date of this 
schedule and ending with the first day 
of the first full billing period beginning 
on or after October 1.1992. 

Capacity Charge: $2.57 per kilowatt' 
month of billing demand for firm power 
service as defined by the power sales 
contract. 

Energy Charge: 6.49 mills per 
kilowatthour for all energy delivered as 
firm power service. An additional 
charge of 3.38 mills per kilowatthour (for 
a total of 9.87 per mills per kilowatthour) 
will be assessed for all energy delivered 
as firm power service that is in excess of 
60-percent monthly load factor and 


within the delivery obligations under the 
provisions of the power sales contracts. 

Monthly Rate—Second Step: 

The following rates shall be in effect 
on the first day of the first full billing 
period beginning on or after October 1, 
1992, and shall continue in effect 
through the term of this schedule. 

Capacity Charge: $2.74 per kilowatt- 
month of billing demand for firm power 
service as defined by the power sales 
contract. 

Energy Charge: 7.09 mills per 
kilowatthour for all energy delivered as 
firm power service. An additional 
charge of 3.38 mills per kilowatthour (for 
a total of 10.47 mills per kilowatthour) 
will be assessed for all energy delivered 
as firm power service that is in excess of 
60-percent monthly load factor and 
within the delivery obligations under the 
provisions of the power sales contracts. 

Adjustments: 

For Character and Conditions of 
Service: Customers who receive 
deliveries at transmission voltage may 
in some instances be eligible to receive 
a 5-percent discount on capacity and 
energy charges when facilities are 
provided by the customer that result in a 
sufficient savings to the United States to 
justify the discount. The determination 
of eligibility for receipt of the voltage 
discount shall be exclusively vested in 
the United States. 

For Billing of Unauthorized Overruns: 
For each billing period in which there is 
a contract violation involving an 
unauthorized overrun of the contractual 
firm power and/or energy obligations, 
such overrun shall be billed at 10 times 
the above rate. 

For Power Factor: None. The customer 
will normally be required to maintain a 
power factor at the point of delivery 
between 95-percent lagging and 95- 
percent leading. 

Pick-Sloan Missouri Basin Program— 
Eastern Division Schedule of Rates for 
Firm Peaking Power Ser\'ice 

[Schedule P-SED-FP5 (Supersedes Schedule 
P-SED-FP4)J 

Effective: 

First Step: The first day of the first full 
billing period beginning on or after 
October 1.1991. 

Second Step: The first day of the first 
full billing period beginning on or after 
October 1.1992, and shall remain in 
effect through September 30.1996, or 
until superseded, whichever occurs 
earlier. 


Available: 

To the customers of the Billings Area 
Office with generating resources 
enabling them to use firm peaking power 
service. 

Applicable: 

To the power and energy sold to 
customers as firm peaking power 
service. 

Monthly Rate—First Step: 

The following rates shall be in effect 
beginning with the effective date of this 
schedule and ending with the first day 
of the first full billing period on or after 
October 1.1992. 

Capacity Chaige: $2.57 per kilowatt- 
month of the efiective contract rate of 
delivery for peaking power or the 
maximum amount scheduled, whichever 
is greater. 

Energy Charge: 6.49 mills per 
kilowatthour for all energy scheduled 
for delivery without return. 

Monthly Rate—Second Step: 

The following rates shall be in effect 
the first day of the first full billing period 
beginning on or after October 1.1992, 
and shall continue in effect through the 
term of this schedule, or until 
superseded, whichever occurs earlier. 

Capacity Charge: $2.74 per kilowatt- 
month of the effective contract rate of 
delivery for peaking power or the 
maximum amount scheduled, whichever 
is greater. 

Energy Charge: 7.09 mills per 
kilowatthour for all energy scheduled 
for delivery without return. 

Adjustments: 

For Billing of Unauthorized Overruns: 
For each billing period in which there is 
a contract violation involving an 
unauthorized overrun of the contractual 
obligation for peaking capacity and/or 
energy, such overrun shall be billed at 
10 times the above rate. 

(FR Doc. 91-21534 Filed 9-'6-91; 8:45 am) 
BtLUNQ COOC 


ENVIRONMENTAL PROTECTION 
AGENCY 

lFRL-3993-4) 

Stratospheric Ozone Protection 
Advisory Committee; Renewal 

AGENCY: Environmental Protection 
Agency (EPA). 

action: Notice of renewal for the 
Stratospheric Ozone Protection 
Advisory Committee. 
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The U.S. Environmental Protection 
Agency (EPA) announces the renewal of 
the Stratospheric Ozone Protection 
Advisory Committee (STOPAC) 
following consultation with the 
Committee Management Secretariat, 
General Services Administration. The 
EPA has determined that renewal of this 
advisory committee is in the public 
interest in connection with the 
performance of duties imposed on the 
EPA by law. The charter which 
continues this advisory committee for 
two more years, unless otherwise sooner 
terminated, will be filed with the 
appropriate Congressional committees 
and the Library of Congress. The 
STOPAC will operate in accordance 
with the provisions of the Federal 
Advisory Committee Act and the rules 
and regulations issued in the 
implementation of the Act. 

FOR FURTHER INFORMATION CONTACT: 
David Lee, (202) 260-1497 Stratospheric 
Ozone Protection Branch, Global 
Change Division, Office of Atmospheric 
and Indoor Air Programs, Office of Air 
and Radiation, ANR^45, 401 M St. SW., 
Washington, DC 20460. 


Dated: August 30.1991. 

Jerry Kurtzweg, 

Acting Assistant Administrator for A ir a^d 
Radiation, 


(FR Doc. 91-21514 Filed 9-6-91; 8:45 am] 
BILUNG CODE 6560-50-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Differences in Capital and Accounting 
Standards Among the Federal Banking 
and Thrift Agencies; Report to 
Congressional Committees 

agency: Federal Deposit Insurance 
Corporation (FDIC). 
action: Report to the Committee on 
Banking, Housing, and Urban Affairs of 
the United States Senate and to the 
Committee on Banking, Finance and 
Urban Affairs of the U.S. House of 
Representatives regarding differences in 
capital and accounting standards among 
the Federal Banking and Thrift 
Agencies. 

summary: This report has been 
prepared by the Federal Deposit 
Insurance Corporation (FDIC) pursuant 
to section 1215 of the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989 (FIRREA). 
Section 1215 requires each Federal 
banking agency to report annually to the 
Chairman and ranking minority member 
of the Committee on Banking. Housing, 
and Urban Affairs of the Senate and the 
Chairman and ranking minority member 


of the Committee on Banking. Finance 
and Urban Affairs of the House of 
Representatives any differences 
between the capital standard used by 
such agency and capital standards used 
by any other such agency. The report 
must also contain an explanation of the 
reasons for any discrepancy in such 
capital standards and must be published 
in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
Doris L. Marsh. Examination Specialist, 
Division of Supervision, Federal Deposit 
Insurance Corporation, 550 17th Street. 
NW., Washington, DC 20429, telephone 
(202) 898-6914. 

The text of the report follows: 

Report to the Committee on Banking, 
Housing and Urban Affairs of the United 
States Senate and to the Committee on 
Banking, Finance and Urban Affairs of 
the U.S. House of Representatives, 
Regarding Differences in Capital and 
Accounting Standards Among the 
Federal Banking and Thrift Agencies 

Introduction 

This report has been prepared by the 
Federal Deposit Insurance Corporation 
(FDIC) pursuant to section 1215 of the 
Financial Institutions Reform. Recovery, 
and Enforcement Act of 1989 (FIRREA) 
which reads, in part, as follows: 

Before the end of the 1-year period 
beginning on the dale of the enactment of this 
Act, each appropriate Federal banking 
agency (as defined in section 3(q) of the 
Federal Deposit Insurance Act) shall 
establish uniform accounting standards to be 
used for determining the capital ratios of all 
federally insured depository institutions and 
other regulatory purposes. Each such agency 
shall report annually to the Chairman and 
ranking minority member of the Committee 
on Banking, Housing, and Urban Affairs of 
the Senate and the Chairman and ranking 
minority member of the Committee on 
Banking. Finance and Urban Affairs of the 
House of Representatives any differences 
between the capital standard used by such 
agency and capital standards used by any 
other such agency. Each report shall contain 
an explanation of the reasons for any 
discrepancy in such capital standards, and 
shall be published in the Federal Register. 

This introduction is followed by a 
discussion of the capital and underlying 
accounting and reporting standards 
employed by the IDIC as well as the 
two other federal banking agencies, the 
Board of Governors of the Federal 
Reserve System (FRB) and the Office of 
the Comptroller of the Currency (OCC), 
and the federal thrift supervisor, the 
Office of Thrift Supervision (OTS). 
Appendix One lists the differences in 
the capital standards among the FDIC, 
FRB, OCC and OTS as well as the 
reasons for these discrepancies. 


Appendix Two contains the differences 
in accounting and reporting standards 
among the banking and thrift agencies. 

Capital Standards 

The three banking agencies have 
implemented a common regulatory 
framework that sets forth two minimum 
capital standards—a minimum leverage 
capital requirement and a minimum risk* 
based capital requirement. In addition to 
common minimum standards, the 
definitions of capital used by the 
banking agencies have generally been 
consistent with the exception of certain 
differences in the treatment of intangible 
assets. 

The leverage and risk-based capital 
requirements only represent minimum 
standards and the FDIC generally 
expects banks that it supervises to 
maintain capital levels well above these 
minimums, particularly banks that are 
expanding or experiencing unusual or 
high levels of risk. 

Leverage Capital Requirement 

Ever since 1985, the banking agencies 
have employed a capital requirement 
that establishes a minimum ratio of 
capital as a percent of total assets 
(leverage ratio). This leverage capital 
framework initially required banks to 
maintain a level of primary capital equal 
to at least 5.5 percent of total assets and 
total capital of at least 6 percent. 
However, in February 1991, the FDIC 
adopted a revised minimum leverage 
capital requirement for state 
nonmember banks. 

The FDlC’s revised leverage capital 
rule, which became effective April 10. 
1991. replaces the primary and total 
capital definitions with a single, more 
narrow definition of capital that is 
based solely on Tier 1 (or core) capital. 
Among the items excluded from the 
more narrow definition is the bank’s 
allowance for loan and lease losses. In 
most instances, a bank’s Tier 1 capital is 
equal to the amount of common equity 
capital minus certain intangible assets 
such as goodwill. Under the revised rule, 
the most highly-rated banks in terms of 
safe and sound operation (i.e., those 
rated a composite “1” under the CAMEL 
system used by the three federal 
banking agencies) that are not 
anticipating or experiencing significant 
growth are required to meet a minimum 
Tier 1 leverage capital ratio of at least 3 
percent. All other state nonmember 
banks are required to meet a minimum 
Tier 1 leverage capital ratio of at least 
100 to 200 basis points above the 3 
percent level—that is, an absolute 
minimum leverage ratio of at least 4 
percent. 
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During the second half of 1990, similar 
leverage capital requirements were 
adopted by the OCC for national banks 
and by the FRB for state member banks 
and bank holding companies. The OCC 
and FRB leverage ratio requirements 
also set forth a minimum Tier 1 leverage 
capital ratio for the most highly-rated 
banks of 3 percent and an additional 
cushion of 100 to 200 basis points for all 
other institutions. 

As initially required by FIRREA, the 
OTS adopted in 1989 a 1.5 percent 
tangible and a 3 percent core capital to 
total assets leverage standard. However, 
consistent with FIRREA, the OTS also 
has proposed revisions to its existing 3 
percent core leverage capital 
requirement for savings associations so 
that its minimum leverage capital 
standard will be at least as stringent as 
the revised leverage capital requirement 
that the OCC now applies to national 
banks. In addition, although goodwill is 
generally deducted in calculating a 
savings association's tangible and core 
capital levels, the OTS allows limited 
amounts of grandfathered "qualifying 
supervisory goodwill" to be included in 
the calculation of core capital during a 
five-year phase-out period that expires 
on January 1,1995. 

Risk-Based Capital Requirement 

In 1989, the banking agencies adopted 
a risk-based capital framework based 
upon the July 1988 Capital Accord 
developed by the Basle Supervisors* 
Committee and endorsed by the central 
bank governors of the G-10 countries. 
Under the risk-based capital framework, 
banks are currently expected to meet a 
minimum ratio of total qualifying capital 
to risk-weighted assets of 7.25 percent. 
Effective at year-end 1992, this minimum 
risk-based capital ratio will be raised to 
8 percent, of which at least one-half (or 
four percentage points) must be 
comprised of Tier 1 capital. 

In addition to identical ratios, the risk- 
based framework implemented by the 
banking agencies generally includes a 
common definition of capital and a 
uniform system of risk weights and 
categories. Nevertheless, some technical 
differences in language and 
interpretation exist among the agencies' 
risk-based capital guidelines. As 
required by FIRREA. the OTS also 
adopted in 1989 a risk-based capital 
standard for savings associations that 
generally parallels the risk-based 
standards of the banking agencies but 
which is different in some respects. 

The differences in the capital 
standards among the banking agencies 
and between the banking agencies and 
the OTS are set forth in Appendix One. 

In addition to the leverage capital ratio 


difference mentioned above, the major 
differences between the capital 
standards of the banking agencies on 
the one hand and the OTS on the other 
include the capital treatment for 
subsidiaries, intangible assets, and 
assets sold with recourse. The staffs of 
the banking agencies and the OTS meet 
regularly to address differences and 
inconsistencies in their respective 
capital standards. 

Accounting and Reporting Standards 

Over the years, the banking agencies, 
under the auspices of the Federal 
Financial Institutions Examination 
Council (FFIEC), have developed 
uniform Reports of Condition and 
Income (Call Reports) for all commercial 
banks and FDlC-supervised savings 
banks. The reporting standards followed 
by the banking agencies are 
substantially consistent with generally 
accepted accounting principles (GAAP) 
as they are applied by commercial 
banks. The uniform Call Report serves 
as the basis for calculating risk-based 
capital and leverage ratios, as well as 
being used for other regulatory 
purposes. Thus, differences in 
accounting and reporting standards do 
not exist among commercial banks and 
FDIC-supervised savings banks. 

OTS requires each thrift institution to 
file the Thrift Financial Report (TFR), 
which is consistent with GAAP as it is 
applied by thrifts. However, the TFR 
differs in material respects from the 
bank Call Report. Certain of these 
differences arise from differences in 
GAAP as applied by banks and thrifts 
and the few areas in which the banking 
agencies have adopted regulatory 
reporting standards at variance with 
GAAP, as it is applied by banks. 
However, there are also significant 
differences in the required information 
£md its form of presentation on the two 
reports so that the required reports are 
significantly different. 

Simplification and Reduction of 
Differences in Accounting and 
Reporting Standards 

The federal banking agencies and 
OTS continue to study w^ays to reduce 
differences in accounting and reporting 
standards between the banking agencies 
and OTS and between GAAP for banks 
and thrifts. In the latter regard, the FDIC 
has requested the Financial Accounting 
Standards Board (FASB) and the 
American Institute of Certified Public 
Accountants (AICPA) to consider 
eliminating the differences in GAAP as 
applied by thrifts and by banks. The 
AICPA has exposed a draft statement of 
position on accounting for foreclosed 
assets, which if adopted, would 


eliminate the current differences in 
treatment under GAAP of these assets 
by banks and thrifts. In addition, the 
FASB is working on a project on loan 
impairment, the results of which are 
expected to apply equally to banks and 
thrifts. In addition, the banking agencies 
continue to look for ways in which the 
differences between the Call Report 
standards and GAAP can be eliminated, 
consistent with the agencies’ 
supervisory responsibilities. 

At the same time, the agencies 
continue working toward the goal of 
eliminating differences in reporting by 
banks and thrifts. The banking agencies 
and OTS have been cooperating on 
many accounting and reporting 
initiatives recently, including the Joint 
Statements of Policy dated March 1. 
1991. These statements provided 
uniform guidance that is consistent with 
GAAP for the reporting of nonaccrual 
and restructured assets. As a result, all 
four agencies now generally use the 
same definitions and interpretations for 
the reporting of past due and nonaccrual 
assets for purposes of the Call Reports 
and the TTO. In addition, the federal 
banking agencies and OTS proposed 
uniform guidance governing assets held 
for trading or for sale and high risk 
mortgage derivative products and have 
requested public comment on the 
supervisory treatment of recourse 
arrangements. Both of these initiatives 
may potentially result in rules that 
would conform the reporting practices of 
the banking agencies and OTS in these 
areas. 

Under the auspices of the FFIEC’s 
Task Force on Supervision, a committee 
of agency staff members from the three 
banking agencies. OTS. the National 
Credit Union Administration, and the 
Farm Credit Administration (ex officio) 
has been meeting to review the different 
approaches each agency takes toward 
the allowance for loan and lease losses 
(ALLL) and consider the merits of 
developing an interagency formula for a 
minimum ALLL for all institutions. As 
one of its initial recommendations, the 
committee suggested that the FFIEC 
authorize it to develop an interagency 
policy on the ALLL. 

The Task Force on Supervision has 
also formed an interagency committee to 
review the policies and methods of real 
estate valuation used by each agency. 
The committee will attempt to determine 
common definitions for the terms used 
and to agree on examples of appropriate 
valuation methods of specific 
commercial real estate projects. The 
Task Force hopes to come to 
interagency agreement on appropriate 
real estate valuation methods. 
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More uniform reporting by all 
institutions is a long-term goal of the 
FDIC and would undoubtedly simplify 
accounting and reporting standards for 
all depository institutions in the future. 
The federal banking agencies have held 
preliminary discussions with OTS and 
the banking agencies are prepared to 
work to resolve differences between the 
Call Report and the Thrift Financial 
Report. A summary of the differences in 
accounting and reporting standards 
between the bank Call Report and the 
TFR and those interpretations resolved 
in the past year are presented in 
Appendix Two. 

Appendix One—Summary of 
Differences in Capital Standards Among 
Federal Banking and Thrift Supervisory 
Agencies 

The three federal banking agencies 
have substantially similar leverage and 
risk-based capital standards. Most of 
the differences described below 
represent inconsistencies between the 
capital standards used by the banking 
agencies and those employed by the 
OTS. 

In addition to these differences in 
standards, there are differences arising 
from certain statutory requirements in 
the way the banking agencies and OTS 
deal with institutions that fail to 
maintain adequate levels of capital. 

OTS is required by law to prohibit the 
asset growth of, and issue capital 
directives to, savings associations which 
are not in compliance with their 
statutory requirements. The banking 
agencies are not subject to these 
statutory requirements. However, the 
banking agencies, as a matter of course, 
generally take similar remedial action in 
carrying out their supervisory 
responsibilities with respect to 
institutions which fail to meet their 
capital requirements. 

In general, the three federal banking 
agencies have deducted goodwill in 
calculating bank regulatory capital 
ratios. The banking agencies view the 
leverage and risk-based capital 
requirements as minimum standards and 
most banking organizations are 
expected to operate with capital levels 
well above the minimums, particularly 
those institutions that are expanding or 
experiencing unusual or high levels of 
risk. 

Leverage Capital Requirement 

In 1985, the three federal banking 
agencies established a minimum 5.5 
percent primary capital and 6 percent 
total capital leverage (capital-to-total 
assets] standard. However, in 1991, the 
FDIC substantially revised its part 325 


leverage capital rule. In summary, the 
revised rule; 

(1) Replaces the primary and total 
capital definitions with a single, 
narrower definition for leverage capital 
that is based solely on Tier 1 (or core) 
capital: 

(2) Establishes a minimum tier 1 
leverage capital requirement of at least 3 
percent for the most highly-rated banks 
(i.e., those with a composite CAMEL 
rating of 1] that are not anticipating or 
experiencing any significant growth and 
that meet certain other conditions—all 
other state nonmember banks need to 
meet a minimum leverage capital ratio 
that is at least 100 to 200 basis points 
above this minimum (i.e., an absolute 
minimum leverage ratio of not less than 
4 percent); 

(3) Provides that state nonmember 
banks with capital levels below the 
minimum leverage capital requirement 
will be deemed to be engaging in an 
unsafe or unsound practice unless they 
have submitted, and are in compliance 
with, a capital plan approved by the 
FDIC: 

(4) Replaces the previous 3 percent 
leverage test, which was based on 
primary capital, for determining when a 
depository institution is in an unsafe or 
unsound condition pursuant to section 
8(a) of the Federal Deposit Insurance 
Act, with a new 2 percent "unsafe or 
unsound condition" leverage test based 
solely on Tier 1 capital; and 

(5) Adds to part 325 a number of 
references concerning certain 
supervisory responsibilities imposed on 
the FDIC by FIRREA for determining the 
safety and soundness and capital 
adequacy of savings associations. 

The FDIC’s revised leverage capital 
regulation became effective April 10, 

1991. The revised minimum leverage 
capital ratio requirements (i.e., the 3 
percent minimum for the most highly- 
rated banks and an additional cushion 
of at least 100 to 200 basis points for all 
other institutions) is similar to the 
revised minimum leverage standards 
that were adopted by the CXDC and the 
FRB in the second half of 1990. 

The OTS has a three percent core 
capital and a 1.5 percent tangible capital 
leverage requirement for savings 
associations. Goodwill is generally 
deducted in calculating a savings 
association's tangible and core capital 
levels. However, limited amounts of 
"qualifying supervisory goodwill" 
acquired on or before April 12.1989, can 
be included in the calculation of core 
capital during a five-year phase-out 
period. For periods prior to January 1, 

1992, the amount of qualifying 
supervisory goodwill included in the 


calculation of core capital cannot 
exceed 1.5 percentage points (i.e^ one- 
half of the minimum 3 percent leverage 
ratio requirement). This allowable level 
phases down to zero, effective January 
1.1995. 

Consistent with the requirements of 
FIRREA, the OTS is in the process of 
revising its leverage standard for 
savings associations so that its 
minimum leverage standard will be at 
least as stringent as the revised leverage 
standard that OCC applies to national 
banks. 

Risk-Based Capital Requirement 

In 1989, the three federal banking 
agencies adopted risk-based capital 
standards consistent with the July 1988 
Basle Accord. These standards require 
minimum risk-based capital (Tier 1 plus 
Tier 2) for all banking oganizations 
equal to 7.25 percent of risk-adjusted 
assets as of year-end 1990 and 8 percent 
as of year-end 1992. Risk-adjusted 
assets are calculated by assigning risk 
weights of 0. 20, 50 and 100 percent to 
broad categories of assets and off- 
balance sheet items based upon their 
relative credit risks. As is the case with 
leverage ratios, the banking agencies 
view the risk-based requirement as a 
minimum ratio. Under the auspices of 
the Basle Supervisors’ Committee, and 
domestically among themselves. U.S. 
bank regulatory authorities are 
attempting to develop ways of 
quantifying the risks associated with 
changes in interest rates, equity 
investments, traded debt securities, and 
foreign exchange activities to 
supplement the basic risk-based capital 
framework. 

OTS has adopted a risk-based capital 
standard which, in many respects, is 
similar to the framework adopted by the 
banking agencies. The OTS standard 
currently requires a minimum risk-based 
capital ratio equal to 7.2 percent of risk- 
adjusted assets and this percentage is 
slated to increase to 8 percent by year- 
end 1992. O'rS has also issued a 
proposal for incorporating an additional 
element for interest rate risk into its 
risk-based capital requirement. 

Equity Investments 

To the extent that commercial banks 
and FDIC-supervised savings banks are 
allowed to invest in equity securities 
under applicable federal or state law, 
such investments are assigned to the 100 
percent risk-weight category, for risk- 
based capital purposes, by all three of 
the federal banking agencies. 

The OTS risk-based capital standards 
require that thrift institutions deduct 
equity investments from capital over a 
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five-year phase-in period, which ends on 
July 1.1994. 

FSLIC/FDJC-Covered Assets 

The federal banking agencies 
generally place FSUC/FDIC-covered 
assets (assets subject to guarantee 
arrangements by the FSUC or FDIC) in 
the 20 percent risk-weight category. 
However, the banking agencies have 
permitted limited exceptions on a case- 
by-case basis in several large bank 
assistance transactions. 

The OTS places these assets in the 
zero percent risk-weight category. 

Repossessed Assets and Assets More 
Than 90 Days Past Due 

The federal banking agencies require 
that foreclosed real estate be written 
down to fair value (see appendix 2, 
“Specific Valuation Allowances for. and 
Charge-Offs of. Troubled Real Estate 
Loans not in Foreclosure** and 
“Valuation of Foreclosed Real Estate*’ 
for further details) and assigned to the 
100 percent risk weight category. Assets 
90 days or more past due, including 
mortgages on 1 to 4 family residential 
properties, are assigned to the 100 
percent risk weight category. Consistent 
with the Basle framework, the 100 
percent risk weight category is the 
highest risk category under the risk- 
based capital guidelines of the banking 
agencies. However, the volume of these 
items is a subjective factor used in 
determining how much capital over the 
minimum may be necessary. 

The OTS has created a 200 percent 
risk-weight category to which 
repossessed assets and assets more than 
90 days past due are assigned. An 
exception exists for 1 to 4 family 
residential property mortgages more 
than 90 days past due, which are 
assigned to the 100 percent risk weight 
category. 

Limitation on Subordinated Debt and 
Limited Life Preferred Stock 

The federal banking agencies limit 
subordinated debt and intermediate- 
term preferred stock that may be treated 
as part of Tier 2 capital to an amount 
not to exceed 50 percent of Tier 1 
capital. In addition, all maturing capital 
instruments must be discounted by 20 
percent each year of the five years 
before maturity. The banking agencies 
adopted this approach in order to 
emphasize equity versus debt in the 
assessment of capital adequacy. 

The OTS has no limitation on the ratio 
of maturing capital instruments as part 
of Tier 2. Also, for all maturing 
instruments issued on or after November 
7, 1989 (those issued before are 
grandfathered with respect to the 


discounting requirement), thrifts have 
the option of using either (a) the 
discounting approach used by the 
banking regulators, or (b) an approach 
which allows for the full inclusion of all 
such instruments provided that the 
amount maturing in any one year does 
not exceed 20 percent of the thrift's total 
capital 

Subsidiaries 

The federal banking agencies 
consolidate ail significant majority- 
owned subsidiaries of the parent 
organization. The purpose of this 
practice is to assure that capital 
requirements are related to all of the 
risks to which the bank is exposed. For 
subsidiaries which are not consolidated 
on a line-for-line basis, their balance 
sheets may be consolidated on a pro¬ 
rata basis, bank investments in such 
subsidiaries may be deducted entirely 
from capital, or the investments may be 
risk-weighted at 100 percent depending 
upon the circumstances. For example, 
the FDIC deducts investments in, and 
unsecured advances to.^ecurities 
subsidiaries of state nonmember banks 
established pursuant to § 337.4 of the 
FDIC regulations. Similarly, in 
accordance with § 325.5(f) of the FDIC 
regulations, investments in and 
extensions of credit to certain mortgage 
banking subsidiaries are also deducted 
in computing the parent bank’s capital. 
These options, with respect to the 
consolidation or “separate 
capitalization’* of subsidiaries for the 
purpose of determining the capital 
adequacy of the parent organization, 
provide the banking agencies with the 
flexibility necessary to ensure that 
adequate capital is being provided 
commensurate with the actual risks 
involved. Such flexibility is essential to 
ensure a realistic assessment of an 
institution*s capital adequacy. 

Under OTS capital guidelines, a 
distinction, mandated by FIRREA, is 
drawn between subsidiaries engaged in 
those activities that are permissible for 
national banks and subsidiaries engaged 
in “impermissible** activities for national 
banks. Subsidiaries of thrift institutions 
that engage only in permissible 
activities are consolidated on a line-for- 
line basis, if majority-owned, and on a 
pro rata basis, if ownership is between 5 
percent and 50 percent. As a general 
rule, investments in. including loans to, 
subsidiaries that engage in 
impermissible activities are deducted in 
determining the capital adequacy of the 
parent. However, for subsidiaries which 
were engaged in impermissible activities 
prior to April 12,1989, investments in. 
including loans to, such subsidiaries that 
were outstanding as of that date are 


gamdfathered and will be phased-out of 
capital over a five-year transition period 
that expires on July 1,1994. During this 
transition period, investments in 
subsidiaries engaged in impermissible 
activities which have not been phased 
out of capital are to be consolidated on 
a pro rata basis. 

Qualifying Multi family Mortgage Loans 

The banking agencies place 
multifamily residential mortgage loans 
(five units or more) in the 100 percent 
risk-weight category along with most 
other commercial loans since the risks 
in both assets are similar. 

The OTS allows certain mullifamily 
residential mortgage loans (e.g., those 
secured by buildings with 5-36 units, a 
maximum 80 percent loan to value ratio, 
and 80 percent occupancy rate) to 
qualify for the 50 percent risk-weight 
category. 

Nonresidential Construction and Land 
Loans 

The banking agencies assign loans for 
real estate development and 
construction purposes to the 100 percent 
risk weight category. 

OTS generally assigns these loans to 
the same 100 percent risk category. 
However, if the amount of the loan 
exceeds 80 percent of the fair value of 
the property, the excess portion is 
deducted from capital in accordance 
with the same five-year phase-in 
arrangement as described above for 
“Equity Investments.*’ 

Mortgage-Backed Securities (MBS) 

The federal banking agencies, in 
general, place privately-issued MBS in 
either the 50 percent or 100 percent risk- 
weight category, depending upon the 
appropriate risk category of the 
underlying assets. However, privately- 
issued MBS, collateralized by 
government agency or government- 
sponsored agency securities, are 
generally assigned to the 20 percent risk 
weight category. 

The OTS assigns privately-issued 
high-quality mortgage-related securities 
(also known as “SMMEA** securities) to 
the 20 percent risk weight category. 
These are, generally, privately-issued 
MBS with AA or better investment 
ratings. 

At the same time, the banking 
agencies and the OTS automatically 
assign to the 100 percent risk weight 
category certain mortgage-backed 
securities, including interest-only strips, 
residuals, and similar instruments that 
can absorb more than their pro rata 
share of loss. The FDIC, in conjunction 
with the other banking agencies and the 
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OTS, is in the process of developing 
more specific guidance as to the types of 
**high risk** mortgage-backed securities 
that meet this definition. 

Intangible Assets 

The banking agencies do not allow 
goodwill to be included in capital for 
commercial banks and FDIC-supervised 
savings banks. 

Pursuant to FIRREA, the OTS allows 
“qualifying supervisory goodwill’* 
acquired on or before April 12,1989, to 
be included as part of core capital 
through year-end 1994. Supervisory 
goodwill is goodwill acquired in an 
acquisition where the fair value of the 
assets was less than the fair value of the 
liabilities at the acquisition date or 
goodwill acquired in the acquisition of a 
problem institution. However, in 
accordance with FIRREA and Section 
18(n) of the Federal Deposit Insurance 
Act. goodwill acquired after April 12, 
1989, cannot be included in calculating 
regulatory capital under the OTS capital 
rules. This explicit prohibition against 
recognizing goodwill also applies to the 
three federal banking agencies and the 
capital rules they have adopted for 
banking organizations. 

The banking agencies and the OTS 
require that all other intangible assets 
must meet a three-part test which covers 
the reliability of cash flows, the 
existence of active and liquid markets, 
and the separability of the intangible 
asset from the bulk of the institution's 
other assets in order to be eligible for 
inclusion in capital. 

The OCC also imposes a limit of 25 
percent of Tier 1 capital on the amount 
of qualifying intangible assets, including 
purchased mortgage servicing rights, 
which can be included in the risk-based 
capital calculation. 

The FRB expects banks to avoid an 
overreliance on any intangible assets, 
including purchased mortgage servicing 
rights, within capital. In addition to 
excluding goodwill, the FRB gives close 
scrutiny to any other intangible assets 
exceeding 25 percent of Tier 1 capital, 
and generally would expect intangibles 
not to exceed this threshold. 

Furthermore, the FRB deducts all 
intangible assets from a banking 
organization’s capital on a case-by-case 
basis whenever that organization is 
undertaking expansion, engaging in new 
activities, or experiencing unusual risks. 

Currently, the FDIC generally deducts 
all intangible assets, except for 
purchased mortgage servicing rights, in 
calculating the leverage and risk-based 
capital ratios of banks and FDIC- 
supervised savings banks. Further, 
effective january 10,1991, the FDIC 
limits the amount of purchased mortgage 


servicing rights that state nonmember 
banks may include in their capital 
calculations to no more than 50 percent 
of core capital. In addition, the FDIC 
rule sets forth additional criteria for the 
valuation and recording of these 
intangible assets, the grandfathering of 
existing purchased mortagage servicing 
rights, and an exemption for purchased 
servicing rights held in a separately 
captialized mortgage banking 
subsidiary. 

Furthermore, in accordance with 
FIRREA and section 5(t)(4)(C) of the 
revised Home Owner’s Loan Act of 1933, 
the FDIC’s decision in this matter also 
will affect OTS-supervised savings 
institutions. In this regard, the FDIC's 
rule directly limits the amount of 
purchased mortgage servicing rights that 
savings associations can include in 
tangible capital under the OTS capital 
rules to no more than 100 percent of 
tangible capital. Also, the OTS has 
proposed a revision to its capital 
standards that would additionally limit 
the amount of purchased mortagage 
servicing rights that savings 
associations can recognize in core 
capital for leverage and risk-based 
capital purposes to no more than the “50 
percent of core capital’’ limit that the 
FDIC already applies to its state 
nonmember banks. In addition, as 
required by FIRREA. and consistent 
with the FDIC rule, the OTS permits 
thrift institutions to include only 90 
percent of the fair market value of 
purchased mortgage servicing rights in 
the calculation of the tangible capital, 
core (leverage) capital and risk-based 
capital ratios. 

Under the OTS rule, the amount of 
any other identifiable intangible assets 
that meet a qualifying three-part test can 
only be included in core capital for 
leverage and risk-based capital 
purposes up to a limit of 25 percent of 
core capital. 

Assets Sold with Recourse 

As a general rule, the banking 
agencies require full leverage an risk- 
based capital charges on asset sold with 
recourse, even when the recourse is 
limited. The exceptions to this rule (for 
leverage capital purposes only] pertain 
to pools of 1 to 4 family residential 
mortgages and to certain farm mortgage 
loans (see Appendix 2. “Sales of Assets 
With Recourse” for further details). 

For risk-based capital purposes, the 
OTS limits the capital required on assets 
sold with limited recourse to the lesser 
of the amount of recourse or the actual 
amount of capital that would otherwise 
be required against tha*l assets, i.e., the 
normal capital charge. 


Some securitized asset arrangements 
involve the issuance of senior and 
subordinated classes of securities. 

When a bank originates such a 
transaction and retains a subordinated 
piece, the banking agencies require that 
capital be maintained against the entire 
amount of the asset pool. When a bank 
acquires a subordinated security in a 
pool of assets that it did not originate, 
the banking agencies assign the 
investment in the subordinated piece to 
the 100 percent risk weight category. 

OTS requires that capital be 
maintained against the entire amount of 
the asset pool in both of the situations 
described in the preceding paragraph. 
Additionally, the OTS applies a capital 
charge to the full amount of assets being 
serviced when the servicer is required to 
absorb credit losses on the assets being 
serviced. 

In 1990, the federal bank and thrift 
supervisory agencies, under the auspices 
of the Federal Financial Institutions 
Examination Council, issued for public 
comment a fact-finding paper pertaining 
to the entire range of issues pertaining 
to recourse arrangements. These issues 
include the definition of “recourse” and 
the appropriate reporting and capital 
treatments to be applied to recourse 
arrangements, including so-called 
recourse servicing arrangements and 
limited recourse. The objective of this 
effort is to develop appropriate and 
uniform treatment of recourse 
arrangements for capital adequacy, 
other regulatory, and reporting purposes. 
The comments received were very 
extensive and generaly illustrated the 
extreme complexity of the subject. In 
view of the project’s significance and 
complexity, the FFIEC in December 1990 
decided to narrow the scope of the 
initial phase of the recourse project to 
credit-related risks, including the 
appropriate treatment of credit-related 
recourse arrangements that involve 
limited recourse or that support a third 
party**s assets. 

Agricultural Loan Loss Amortization 

In the computation of regulatory 
capital, those banks accepted into the 
agricultural loan loss amortization 
program pursuant to Title VIII of the 
Competitive Equality Banking Act of 
1987 may defer and amortize losses 
incurred on agricultural loans between 
January 1,1984 and December 31.1991. 
The unamortized portion of any losses 
are included as an element of Tier 2 
capital under the FDIC’s risk-based 
capital framework. The program also 
applies to losses incurred between 
January 1,1983 and December 31.1991, 
as a result of reappraisals and sales of 
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agricultural other real estate owned and 
agricultural personal property. Thrifts 
are not eligible to participate in the 
agricultural loan loss amortization 
program established by this statute. 

Treatment of Junior Liens on One to 
Four Family Properties 

In some cases, a bank may make two 
loans on a single residential property, 
one loan secured by a first lien, the 
other by a second line. The FDIC and 
FRB view these two transactions as a 
single loan for purposes of determining 
whether the loan secured by the first 
lien has been prudently underwritten. 
The loan secured by the first lien could 
be assigned to the 100 percent risk 
weight category, if. in the aggregate, the 
two loans exceeded a prudent loan>to- 
value ratio. In such a situation, the loan 
secured by the first lien would not 
qualify for the 50 percent risk weight. 
This approach is intended to avoid 
possible circumvention of the capital 
requirement and capture the risks 
associated with the combined 
transactions. 

The OCC and OTS generally assign 
the loan secured by the first lien to the 
50 percent risk weight category and the 
loan secured by the second lien to the 
100 percent risk weight category. 

Phase-in Requirements 

The banking agencies, consistent with 
the Basle Accord, have adopted 
transition rules for a two year period 
beginning December 31,1990. During 
this period, banks will be required to 
maintain at least 7.25 percent risk-based 
capital, and may take advantage of 
certain transitional rules. For example, 
up to 10 percent of Tier 1 capital can be 
comprised of Tier 2 capita] elements 
through the end of 1992. On December 
31,1992, the transition rules expire and 
all banks must maintain at least 8 
percent risk-based capital. 

OTS was required by statute to 
implement its risk-based capital 
guidelines by December 7,1989. FIRREA 
also provides for a different set of 
transition rules than those afforded 
banks, although the ultimate date for full 
implementation Is approximately the 
same. Thrifts are required to maintain 80 
percent of the 8 percent risk-based 
capital standard from December 7,1989 
to December 7,1990; 90 percent from 
December 31.1990 to December 30.1992; 
and 100 percent thereafter. 

Pledged Deposits and Nonwithdrawable 
Accounts 

Instruments such as pledged deposits, 
nonwithdrawable accounts, income 
capital certificates (ICCs), and mutual 
capital certificates (MCCs) do not exist 


in the banking industry and are not 
included in the capital guidelines of the 
banking agencies. 

The capital guidelines of OTS permit 
thrift institutions to include pledged 
deposits and nonwithdrawable accounts 
that meet OTS criteria as well as ICCs 
and MCCs as capita). 

Mutual Funds 

Rather than looking to a mutual fund's 
actual holdings, the banking agencies 
assign all of a bank's holdings in a 
mutual fimd to the risk category 
appropriate to the highest risk asset that 
a particular mutual fwd is permitted to 
hold under its operating rules. Thus, the 
banking agencies take into account the 
maximum degree of risk to which a bank 
may be exposed when investing in a 
mutual fund because the composition 
and risk characteristics of its future 
holdings cannot be known in advance. 

OTS applies a capital charge 
appropriate to the riskiest asset that a 
mutual fund is actually holding at a 
particular time. In addition, OTS 
guidelines also permit investments in 
mutual funds to be allocated on a pro¬ 
rata basis in a manner consistent with 
the actual composition of the mutual 
fund. 

Appendix Two—Summary of 
Differences in Reporting Standards 
Among Federal Banking and Thrift 
Supervisory Agencies 

Under the Federal Financial 
Institutions Exeimination Council, the 
three federal banking agencies have 
developed uniform reporting standards 
for commercial banks which are used in 
the preparation of the Reports of 
Condition and Income (Call Report). The 
FDIC has also applied these uniform 
Call Report standards to savings banks 
under its supervision. The income 
statement and balance sheet accounts 
presented in the Call Report are used by 
the federal bank supervisory agencies 
for off-site monitoring of the capital 
adequacy of banks and for other 
regulatory, supervisory, surveillance, 
analytical, and general statistical 
purposes. The reporting standards set 
forth for the Call Report are based 
almost entirely on generally accepted 
accounting principles (GAAP) for banks, 
and. as a matter of policy, deviate only 
in those instances where statutory 
requirements or overriding supervisory 
concerns warrant a departure from 
GAAP. Thus, insofar as the federal 
banking agencies are concerned, 
uniform accounting standards for 
regulatory and supervisory purposes 
have been established. 

The OTS has developed and 
maintains its own separate reporting 


scheme for the thrift institutions under 
Its supervision. The reporting form used 
by savings institutions, known as the 
Thrift Financial Report (TFR). is based 
on GAAP as applied by thrifts, which 
differs in some respects from GAAP for 
banks. 

Specific Valuation Allowances for, and 
Charge-off of Troubled Real Estate 
Loans not in Foreclosure 

The banking agenices generally 
consider real estate loans which lack 
acceptable cash flow or other ready 
sources of repayment, other than the 
collateral, as "collateral dependent." 
When a real estate loan is considered to 
be collateral dependent and the fair 
value of the collateral has declined 
below the loan balance, charge-off or 
the establishment of a specific valuation 
allowance is made to reduce the value 
of the loan to the fair value of the 
collateral. Fair value is generally 
determined by a current appraisal. The 
banking agencies believe that this 
approach accurately reflects the amount 
of recovery a financial institution is 
likely to receive if it is forced to 
foredose on the underlying collateral. 
This approach, followed by the banking 
agencies, is basically consistent with 
GAAP for banks. 

OTS generally requires specific 
valuation allowances for troubled real 
estate loans based on the estimated net 
realizable value (NRV) of the collateral. 
NRV represents the estimated future 
sales price reduced by certain expenses 
and direct holding costs. Induding the 
cost of capital. Thus, NRV is based on 
the expected cash flows derived from 
the property discounted by the 
institution's cost of capital. NRV 
generally exceeds fair value. This 
difference is attributable to differences 
in GAAP as practiced by banking 
organizations and thrifts. 

OTS has recently informed the 
banking agencies that it will propose a 
new policy for the valuation of troubled 
assets that will focus on the use of fair 
value rather than the NRV of the 
collateral. The policy will be 
substantially similar to the banking 
agencies* policy 

General Valuation Allowances for 
Troubled Real Estate Loans 

The banking agencies expect an 
institution's general valuation allowance 
to be sufHcient to cover an estimate of 
inherent losses on all loans in the 
portfolio, including the remaining 
balances of individual loans which have 
been partially charged-off (or where 
permitted, for which specific valuation 
allowances have been established). The 
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banking agencies believe that this 
approach appropriately reflects the risk 
of additional loss from error in the 
specific loss estimates. The general 
valuation allowance required for 
banking organizations by the banking 
agencies and under GAAP are basically 
consistent. 

Like the banking regulators, OTS now 
expects the general valuation allowance 
for loan and lease losses to be sufficient 
to cover estimated losses inherent in all 
loans in the portfolio, including the 
remaining balances of individual loans 
where a loss classification has been 
provided. 

Valuation of Foreclosed Real Estate 

The banking agencies require that 
foreclosed real estate be valued at the 
lower of the recorded amount of the 
loan or the fair value of the property at 
the date of foreclosure. The banking 
regulators usually require additional 
write-downs of other real estate owned 
to fair value when fair value declines 
after foreclosure. The approach followed 
by the banking agencies is basically 
consistent wi A GAAP for banks. 

OTS also requires foreclosed real 
estate to be valued at the lower of the 
recorded amount of the loan or the fair 
value of the property at the date of 
foreclosure. However, valuation 
allowances for real estate owned after 
the acquisition date are generally based 
on the NRV of the property using a cost 
of capital discount rate, which generally 
provides an NRV that is greater than fair 
value. Under the risk-based capital 
guidelines of OTS, real estate owned 
(i.e., foreclosed property) is risk- 
weighted at 200 percent; that is, it 
receives double the capital charge that 
standard risk assets receive. OTS has 
informed the banking agencies that it 
will propose a new policy that focuses 
on the use of fair value rather than NRV. 
When adopted, real estate owned will 
be in the 100 percent risk-weight 
category for risk-based capital purposes. 

Futures Contracts, Forwards, and 
Standby Commitments 

The banking agencies, as a general 
rule, do not permit the deferral of losses 
on futures, forward, and standby 
contracts whether or not they are used 
for hedging purposes. All charges in 
market value of futures and forward 
contracts are reported in current period 
income, and standby contracts must be 
reported at the lower of cost or market 
value. The banking agencies adopted 
this reporting standard as a supervisory 
policy prior to the adoption of FASB 
Statement No. 80, which permits hedge 
or loss deferral accounting under certain 
circumstances. However, hedge 


accounting in accordance with FASB 
Statement No. 80 is permitted by the 
banking agencies for futures and 
forward contracts used in mortgage 
banking operations. 

OTS practice is to follow FASB 
Statement No. 80 for futures contracts. 

In accordance with this statement, when 
hedging criteria are satisfied, the 
accounting for the futures contract is 
related to the accounting for the hedged 
item. Changes in the market value of the 
futures contract are recognized in 
income when the effects of related 
changes in the price or interest rate of 
the he^ed item are recognized. Such 
reporting can result in deferred losses 
which would be reflecfed as assets on 
the thrift’s balance sheet in accordance 
with GAAP. 

Excess Servicing Fees 

As a general rule, the banking 
agencies do not follow GAAP for excess 
servicing fees, but require a more 
conservation treatment. Excess 
servicing arises when loans are sold 
with servicing retained and the stated 
servicing fee rate is greater than a 
normal servicing fee rate. With the 
exception of sales of pools of residential 
mortgages for which the banking 
agencies* approach is consistent with 
FASB Statement No. 65, excess servicing 
fee income in banks must be reported as 
realized over the life of the transferred 
asset. 

In contrast, OTS allows the present 
value of the future excess servicing fee 
to be treated as an adjustment to the 
sales price for purposes of recognizing 
gain or loss on the sale. This approach is 
consistent with FASB Statement No. 65. 

In-Substance Defeasance of Debt 

The banking agencies do not permit 
banks to report the institution's 
defeasance of their liabilities in 
accordance with FASB Statement No. 

76. Defeasance involves a debtor 
irrevocably placing risk-free monetary 
assets in a trust established solely for 
satisfying the debt. In order to qualify 
for this treatment, the possibility that 
the debtor will be required to make 
further payments on the debt, beyond 
the funds placed in the trust, must be 
remote. With defeasance, the debt is 
netted against the assets placed in the 
trust, a gain or loss results in the current 
period, and both the assets placed in the 
trust and the liability are removed from 
the balance sheet. However, for Call 
Report purposes, banks must continue to 
report defeased debt as a liability and 
the securities contributed to the trust 
must continue to be reported as assets. 

No netting is permitted, nor is any 
recognition of gains or losses on the 


transaction allowed. The banking 
agencies have not adopted FASB 
Statement No. 76 because of uncertainty 
regarding the irrevocability of trusts 
established for defeasance purposes. 
Furthermore, defeasance would not 
relieve the bank of its contractual 
obligation to pay depositors or other 
creditors. 

OTS practice is to follow FASB 
Statement No. 76. 

Sales of Assets with Recourse 

In accordance with FASB Statement 
No. 77, a transfer of receivables with 
recourse is recognized as a sale if: (1) 
The transferor surrenders control of the 
future economic benefits, (2) the 
transferor’s obligation under the 
recourse provisions can be reasonably 
estimated, and (3) the transferee cannot 
require repurchase of the receivables 
except pursuant to the recourse 
provisions. 

TTie practice of the banking agencies 
is generally to allow commercial banks 
to report transfers of receivables with 
recourse as sales only when the 
transferring institution: (1) Retains no 
risk of loss from the assets transferred, 
and (2) has no obligation for the 
payment of principal or interest on the 
assets transferred. As a result, virtually 
no transfers of assets with recourse can 
be reported as sales. However, this rule 
has not historically applied to the 
transfer of 1 to 4 family or agricultural 
mortgage loans under any one of the 
Government programs (GNMA, FNMA, 
FHIMC and Farmer Mac). Transfers of 
mortgages under these programs are 
treated as sales for Call Report 
purposes. Furthermore, private transfers 
of mortgages are also reported as sales 
if the transferring institution retains only 
an insignificant risk of loss on the assets 
transferred. However, under the risk- 
based capital framework, the seller's 
obligation under any recourse provision 
resulting from transfers of mortgage 
loans under the Government programs 
or in private transfers that qualify as 
sales is viewed as an off-balance sheet 
exposure that will be assigned a 100 
percent conversion factor. Thus, for risk- 
based capital purposes, capital is 
generally required to be held for any 
recourse obligation associated with such 
transactions. 

OTS policy is to follow FASB 
Statement No. 77. However, in the 
calculation of risk-based capital under 
OTS guidelines, off-balance sheet 
recourse obligations are converted at 
100 percent. This effectively negates the 
sale treatment recognized on a GAAP 
basis for risk-based capital purposes, 
but not for leverage capital purposes. 
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Dated at Washington, DC. this 28th day of 
August. 1991. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson. 

Executive Secretary. 

|FR Doc. 91-21510 Filed 9-6-91 8:45 am] 
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FEDERAL RESERVE SYSTEM 

Federal Open Market Committee; 
Domestic Policy Directive of July 2-3, 
1991 

In accordance with § 217.5 of its rules 
regarding availability of information, 
there is set forth below the domestic 
policy directive issued by the Federal 
Open Market Committee at its meeting 
held on July 2-3.1991.* The Directive 
was issued to the Federal Reserve Bank 
of New York as follows: 

The information reviewed at this meeting 
suggests that economic activity has begun to 
recover from the recent recession. The 
unemployment rate rose to 6.9 percent In 
May. but total nonfarm payroll employment 
edged up and the average workweek posted a 
sizable gain. Manufacturing output has risen 
in recent months, led by appreciable 
increases in assemblies of motor vehicles. 
Consumer spending has been bolstered in 
part by an upturn in personal income. An 
increase in orders points to a firming in 
demand for business equipment, but 
nonresidential construction remains weak. 
Housing starts rose over April and May. The 
nominal U.S. merchandise trade deficit in 
April was somewhat below the average rate 
in the first quarter. Increases in consumer 
prices have been small in recent months. 

Most interest rates have risen slightly since 
the Committee meeting on May 14. The trade- 
weighted value of the dollar in terms of the 
other C-10 currencies increased substantially 
on balance over the intermeeting period. 

M2 grew at a moderate pace over May and 
)une, while M3 changed little. For the year 
thus far. expansion of M2 and M3 has been in 
the middle portion of the Committee's ranges. 

The Federal Open Market Committee seeks 
monetary and financial conditions that will 
foster price stability and promote sustainable 
growth in output. In furtherance of these 
objectives, the Committee reaffirmed at this 
meeting the ranges it had established in 
February for growth of M2 and M3 of 2-1/2 to 
6-1/2 percent and 1 to 5 percent, respectively, 
measured from the fourth quarter of 1990 to 
the fourth quarter of 1991. The monitoring 
range for growth of total domestic 
nonfmancial debt also was maintained at 4- 
1/2 to 8-1/2 percent for the year. For 1992. on 
a tentative basis, the Committee agreed to 
use the same ranges as in 1991 for growth in 
each of the monetary aggregates and debt, 
measured from the fourth quarter of 1991 to 


'Copies of the Record of policy actions of the 
Committee for the meeting of July 2-3,1991. are 
available upon request to The Board of Governors 
of the Federal Reserve System, Washington. DC 
20551. 
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the fourth quarter of 1992. With regard to M3, 
the Committee anticipated that the ongoing 
restructuring of thrift depository institutions 
would continue to depress the growth of this 
aggregate relative to spending and total 
credit. The behavior of the monetary 
aggregates will continue to be evaluated in 
the light of progress toward price level 
stability, movements in their velocities, and 
developments in the economy and financial 
markets. 

In the implementation of policy for the 
immediate future, the Committee seeks to 
maintain the existing degree of pressure on 
reserve positions. Depending upon progress 
toward price stability, trends in economic 
activity, the behavior of the monetary 
aggregates, and developments in foreign 
exchange and domestic financial markets, 
somewhat greater reserve restraint or 
somewhat lesser reserve restraint might be 
acceptable in the intermeeting period. The 
contemplated reserve conditions are 
expected to be consistent with growth of M2 
and M3 over the period from June through 
September at annual rates of about 5-1/2 and 
3 percent, respectively. 

By order of the Federal Open Market 
Committee. August 30.1991. 

Normand Bernard, 

Deputy Secretary, Federal Open Market 
Committee. 

[FR Doc. 91-21455 Filed 9-6-91; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Agency for Health Care Policy and 
Research 

Public Meeting on Clinical Practice 
Guidelines for Visual Impairment Due 
to Cataracts In the Aging Eye; 
Republication 

Editorial Note: FR Doc. 91-21038 which was 
originally published at page 43785 in the issue 
of Wednesday. September 4,1991. In that 
publication, the latter part of the document 
was omitted. The correction document is 
republished below in its entirety. 

A public meeting will be held on 
clinical practice guidelines for the 
diagnosis and treatment of visual 
impairment due to cataracts in the aging 
eye. The guidelines are under 
development by a panel of experts and 
health care consumers, arranged for by 
the Agency for Health Care Policy and 
Research. A Notice announcing the 
development of seven sets of clinical 
practice guidelines and inviting written 
comments was published in the Federal 
Register on August 28,1990 (55 FR 
35185). 

In addition to the solicitation of 
written material through the Federal 
Register, a series of public meetings is 


being held to provide an opportunity for 
interested parties to contribute relevant 
information and comments concerning 
the particular guidelines under 
development. 

A public meeting to address 
guidelines for visual impairment due to 
cataracts in the aging eye will be held 
on September 25, as follows: 

September 25,1991.9 a.m. to Noon—Hyatt 

Regency Hotel, 2799 Jefferson Davis 

Highway. Arlington. Virginia 22202, (703) 

418-1234. 

Background 

The Omnibus Budget Reconciliation 
Act of 1989 (Pub. L 101-239), enacted on 
December 19.1989, added a new Title IX 
to the Public Health Service Act (the 
Act) (42 U.S.C. 299-299C-6), which 
established the Agency for Health Care 
Policy and Research (AHCPR) to 
enhance the quality, appropriateness, 
and effectiveness of health care 
services, and access to such services. 

Section 911 of the Act (42 U.S.C. 299b) 
established, within AHCPR, the Office 
of the Forum for Quality and 
Effectiveness in Health Care (the 
Forum). Through this office, AHCPR is 
arranging for the development and 
periodic review and updating of 
clinically relevant guidelines that may 
be used by physicians, educators, other 
health care practitioners, and consumers 
to assist in determining how diseases, 
disorders, and other health conditions 
can most effectively and appropriately 
be prevented, diagnosed, treated, and 
managed clinically. 

Section 912(d) of the Act (42 U.S.C. 
299b-l(d)) provides that the first 
guidelines, standards, performance 
measures, and review criteria developed 
should; 

1. Account for a significant portion of 
expenditures under the Medicare 
program, and have a significant 
variation in the frequency or the type of 
treatment provided; or 

2. Otherwise meet the needs and 
priorities of the Medicare program. 

Section 914 of the Act (42 U.S.C. 299b- 
3) lists factors to be considered in 
establishing priorities for guidelines, 
including the extent to which the 
proposed guidelines would: 

1. Improve methods of prevention, 
diagnosis, treatment and clinical 
management, and thereby benefit a 
significant number of individuals; 

2. Reduce significant variations among 
clinicians in the particular services and 
procedures untilized in making 
diagnoses and providing treatments 
(and potentially produce savings in 
health care expenditures); and 
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3. Reduce dinicaJly significant 
variations in the outoonies of health care 
services and procedures. 

Based on the statutory criteria, 
consultation with the Health Care 
Financing Administration (in 
accordance with 42 li.S.C. 1320b-12). 
studies conducted by the Institute of 
Medicine, availability of reliable 
research data, and a high degree of 
professional consensus, the followir\g 
topics were selected in 1990 for 
guideline development: 

1. Visual Impairment due to Cataract 
in the Aging Eye. 

2. Diagnosis and Treatment of Benign 
Prostatic Hyperplasia. 

3. Urinary Incontinence in the Adult. 

4. Risk Assessment Prevention, and 
Early Intervention in Management of 
Pressure Sores. 

5. Sickle Cell Disease. 

6. Management of Acute Post¬ 
operative Pain. 

7. Diagnosis and Treatment of 
Depressed Outpatients in the Primary 
Care Setting. 

In 1991 the following five new topics 
have been selected for guideline 
development by panels of experts and 
health care consumers: 

1. Management of Cancer-Related 
Pain. 

2. Treatment of Stage 11 and Greater 
Pressure Ulcers. 

3. AIDS and HIV Infection. 

4. Low Back Disorders. 

5. Development of Quality 
Determinants of Mcunmography. 

To ensure the development of 
guidelines, AHCPR, acting through the 
Forum, has arranged for panels ^ 
experts and consumers in the above 
listed topics, who will develop the 
specific guidelines. Panel 
responsibilities include determination of 
the scope of the guidelines, assessment 
of the available scientiBc evidence and 
clinical consensus, and conducting peer 
review and pilot review of drafts of the 
guidelines. 

Thus far, public meetings of panels to 
solict information and ccnnments from 
interested parties have been held with 
respect to benign prostatic hyperplasia, 
depression, management of post¬ 
operative pain, pressure ulcers, urinary 
incontinence, and cataracts. 

Arrangements for September 25 Public 
Meeting on Visual Impairment Due to 
Cataracts La The Aging Eye 

Representatives of organizations and 
other individuals are invited to provide 
relevant written documents and 
information and make a brief (5 minutes 
or less) oral statement to the panel. 
Health Systems Research. Inc. (HSR), 
the organization which provides 


logistical and technical support to the 
panels, is making the administrative 
arrangements for this public meeting on 
behalf of the panel. Individuals and 
representatives who would like to 
attend should register with HSR at the 
address set out ^low by September 19 
and indicate whether they plan to make 
an oral statement Those wishing to 
make oral statements and provide 
written comments and Information must 
also submit copies of these to HSR by 
September 19. If more requests to make 
oral statements are received than can be 
accommodated between 9 ajn. and noon 
on September 25. the chair person will 
allocate speaking time in a manner 
which ensures, to the extent possible, 
that a range of views of health care 
professionals and providers, health care 
consumers, and product and 
pharmaceutical manufacturers is 
presented. Those who cannot be 
allocated their requested speaking time 
because of time constraints can be 
assured that their written comments will 
be considered by the panel in 
developing the guidelines. 

Registration should be made with and 
written materials submitted to: Health 
Systems Research, inc., Attn: Jean 
Slutsky, 1001 Connecticut Avenue. NW.. 
suite 719. Washington. DC 20036, Phone: 
ro2-82&-5100. Fax: 202-726-9469. 

Dated: August 28.1991. 

Linda K. Donlo, 

Acting Administrator 

[FR Doc. 21038 Filed 9-3-91; 8:45am] 
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Alcohol, Drug Abuse, and Mental 
Health Administration 

National Institute on Alcohol Abuse 
and Alcoholism; Meetings 

Pursuant to Public Law 92-463. notice 
is hereby given of the meetings of the 
advisory committees of the National 
Institute on Alcohol Abuse and 
Alcoholism for October 1991. 

The initial review groups will be 
performing review of applications for 
Federal assistance; therefore, portions of 
these meetings will be closed to the 
public and determined by the 
Administrator, ADAMHA, in 
accordance with 5 U.S.C. 552b{c)(6) and 
5 U.S.C. app. 2 10(d). 

Summaries of the meetings and 
rosters of committee members may be 
obtained from: Ms. Diana Widner, 
NIAAA Committee Management 
Officer. Alcohol. Drug Abuse, and 
Mental Health Administration. 

Parklawn Building, room 16C-20, 5600 
Fishers Lane. Rockville. MD 20857 
(Telephone: 301-443-^375). 


Substantive program information may 
be obtained from the contacts whose 
names, room numbers, and telephone 
numbers are listed below. 

Committee Name: Neuroscience and 
Behavior Subcommittee of the Alcohol 
Biomedical Research Review 
Committee. 

Meeting Dates: October 2-4.1991. 

Place: Hyatt Regency Bethesda. One 
Bethesda Metro Center, Bethesda, MD 
20814. 

Open: October 2. 9 a.m.-ll a.m. 

Closed: Otherwise. 

Contact* Antonio Noronha, Ph.D., rm. 
16C-20, Parklawn Bldg., Phone (301) 
443-4375. 

Committee Name: Clinical and 
Treatment Subcommittee of the 
Alcohol Psychosocial Research 
Review Committee. 

Meeting Dates: October 9-11,1991. 

Place; The River Inn. 924 25lh Street, 
NW., Washington. DC 20037. 

Open: October 9, 9 a.m.-lO a.m. 

Closed: Otherwise. 

Contact: Thomas D. Sevy, M.S.Wm rm. 
16C-26. Parklawn Bkig.. Phone (301) 
443-6106. 

Committee Name: Epidemiology and 
Prevention Subcommittee of the 
Alcohol Ps>xhosocial Research 
Review Committee. 

Meeting Dates: October 16-18,1991. 
Place: The River Inn, 924 25th Street. 

NW.. Washington, DC 20037. 

Open: October 16.9 a.m.-10 a.m. 

Closed: Otherwise. 

Contact Lenore S. Radlofr, rm. 16C-26, 
Parklawn Bldg., Phone (301) 443-6106. 
Committee Name: Biochemistry. 
Physiology, and Medicine 
Subcommittee of the Alcohol 
Biomedical Research Review 
Committee. 

Meeting Dates: October 21-22,1991. 
Place: Hyatt Regency Bethesda. One 
Bethesda Metro Center, Bethesda, MD 
20814. 

Open: October 21. 9 a jn.-10:15 a.m. 
Closed: Otherwise. 

Contact Ronald F. Suddendorf. Ph.D., 
rm. 16C-26, Parklawn Bldg.. Phone 
(301)443-6106. 

Dated: September 4.1991. 

Peggy W. Cockrin, 

Committee Management Officer. Ahohol 
Drug A base, and Mental Health 
Administration. 

(FR Doc. 91-21485 Filed 9-6-91: 6:45 am) 
BILLING COOC 4160-20-M 
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National Institute on Drug Abuse; 
Meetings 

Pursuant to Public Law 92-463, notice 
is hereby given of the meetings of the 
advisory committees of the National 
Institute on Drug Abuse for October 
1991. 

The initial review groups will be 
performing review of applications for 
Federal assistance; therefore, portions of 
these meetings will be closed to the 
public as determined by the 
Administrator. ADAMHA, in 
accordance with 5 U.S.C. 552b(c)(6) and 
5 U.S.C. app. 210(d). 

The Extramural Science Advisory 
Board will include discussions of the 
recent plan for ADAMHA 
reorganization, the NIH Strategic Plan; 
the guidelines for drug abuse research 
with human subjects, the delineation of 
areas of expertise between drug abuse 
research and research carried out by 
other Institutes, and the topic area of 
steroid research. This meeting will be 
open; however, attendance by the public 
will be limited to space available. 

Summaries of the meetings and 
rosters of the committee members may 
be obtained from: Ms. Camilla L 
Holland. NIDA Committee Management 
Officer, Alcohol. Drug Abuse, and 
Mental Health Administration. 

Parklawn Building, room 10-42, 5600 
Fishers Lane. Rockville, MD 20657 
(Telephone: 301/443-2755). 

Substantive program information may 
be obtained from the contacts whose 
names, room numbers, and telephone 
numbers are listed below. 

Committee Name: Biochemistry 
Research Subcommittee, Drug Abuse 
Biomedical Research Review 
Committee. 

Meeting Date: October 15-17,1991. 
Place: Holiday Inn Crowne Plaza, 1750 
Rockville Pike. Rockville. Maryland 
20852. 

Open: October 15, 8:30 a.m. to 9 a.m. 
Closed: Otherwise. 

Contact: Rita Liu. Ph.D., room 10-42, 
Parklawn Building. Telephone (301) 
443-2620. 

Committee Name: Pharmacology I 
Research Subcommittee. Drug Abuse 
Biomedical Research Review 
Committee. 

Meeting Date: October 15-18,1991. 
Place: Holiday Inn Crowne Plaza, 1750 
Rockville Pike, Rockville. Maryland 
20852. 

Open: October 15, 8:30 a.m. to 9 a.m. 
Closed: Otherwise. 

Contact Syed Husain, Ph.D., room 10- 
42. Parklawn Building. Telephone 
(301) 443-2620. 

Committee Name: Pharmacology II 
Research Subcommittee. Drug Abuse 


Biomedical Research Review 
Committee. 

Meeting Date: October 15-17,1991. 

Place: Holiday Inn Crowne Plaza. 1750 
Rockville Pike, Rockville, Maryland 
20852. 

Open: October 15. 8:30 a.m. to 9 a.m. 

Closed: Otherwise. 

Contact Gamil Debbas, Ph.D., room 10- 
42, Parklawn Building, Telephone 
(301) 443-2620. 

Committee Name: Drug Abuse Clinical 
and Behavioral Research Review 
Committee. 

Meeting Date: October 15-18,1991. 

Place: Holiday Inn Crowne Plaza, 1750 
Rockville Pike. Rockville, Maryland 
20852. 

Open: October 15, 9 a.m. to 9:30 a.m. 

Closed: Otherwise. 

Contact Daniel L. Mintz, room 10-22, 
Parklawn Building, Telephone (301) 
443-9042. 

Committee Name: Drug Abuse 
Epidemiology and Prevention 
Research Review Committee. 

Meeting Date: October 15-18,1991. 

Place: Holiday Inn Crowne Plaza, 1750 
Rockville Pike. Rockville, Maryland 
20852. 

Open: October 15, 9 a.m. to 9:30 a.m. 

Closed: Otherwise. 

Contact Raquel Crider, Ph.D., room 10- 
22. Parklawn Building. Telephone 
(301) 443-9042. 

Committee Name: Extramural Science 
Advisory Board, NIDA. 

Meeting Date: October 8,1991. 

Place: Bethesda Marriott Hotel, 5151 
Pooks Hill Road, Bethesda, MD 20814. 

Open: October 8, 9 a.m. to 5 p.m. 

Contact Jacqueline P. Downing, room 
lOA-55, Parklawn Building, Telephone 
(301) 443-1056. 

Dated: September 4.1991. 

Peggy W. Cockrill, 

Committee Management Officer, Alcohol, 

Drug Abuse, and Mental Health 

Administration. 

|FR Doc. 91-21486 Filed 9-6-91; 8:45 am) 
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Agency for Toxic Substances and 
Disease Registry 

Workshop To Develop a Standardized 
Neurcbehavloral Testing Battery for 
Use in Environmental Health Field 
Studies: Meeting 

The Agency for Toxic Substances and 
Disease Registry (ATSDR) and the 
Emory University School of Public 
Health announce the following meeting. 

Name: Workshop to Develop a 
Standardized Neurobehavioral Testing 
Battery for Use in Environmental Health 
Field Studies. 


Times and Dates: 12 noon-6:30 p.m., 
September 11,1991; 8:30 a.m.-5:30 p.m.. 
September 12,1991; 8:30 a.m.4:45 p.m.. 
September 13,1991. 

Place: Days Hotel Atlanta at Lenox. 3377 
Peachtree Road, NE, Atlanta. Georgia 30326. 

Status: Open to the public, limited only by 
the space available. The meeting room 
accommodates approximately 50 people. 

Purpose: To obtain input from individual 
participants which will enable ATSDR to 
develop a standardized neurobehavioral 
testing battery for use in environmental 
health field studies. 

Matters to be considered: Participants will 
discuss possible methods and strategies for 
use in determining whether neurobehavioral 
effects are associated with environmental 
chemical exposures. 

Contact Persan for More Information: 
Joyce Smith, Division of Health Studies. 
ATSDR (MS E31], 1600 Clifton Road, NE.. 
Atlanta. Georgia 30333, Telephone (404) 639- 
0550 or (FTS) 236-0550. 

Dated: September 4,1991. 

Elvin Hilyer, 

Associate Director for Policy Coordination. 
(FR Doc. 91-21586 Filed 9-6-91; 8:45 am) 
B4LUNG CODE 4160-70-M 


Food and Drug Administration 

[Docket NO.91N-0352] 

Chelsea Laboratories, Inc.; Proposal 
To Withdraw Approval of Abbreviated 
New Drug Applications; Opportunity 
for a Hearing 

agency: Food and Drug Administration, 
HHS. 

ACTION: Notice. 

summary: The Food and Drug 
Administration (FDA) is proposing to 
withdraw approval of 12 abbreviated 
new drug applications (ANDA's) held by 
Chelsea Laboratories, Inc. (Chelsea). 896 
Orlando Ave., West Hempstead. NY 
11442. The bases for the proposed 
withdrawals are (1) that the applications 
contain untrue statements of material 
fact: (2) that new evidence of clinical 
experience not contained in the 
applications or not available until after 
the applications were approved, 
evaluated together with the evidence 
available when the applications were 
approved, shows that the drugs are not 
shown to be safe for use under the 
conditions of use upon the basis of 
which the applications were approved; 
and (3) that based upon new information 
evaluated together with the evidence 
available when the applications were 
approved, there is a lack of substantial 
evidence that the drugs will have the 
effect they purport or are represented to 
have under the conditions of use 
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prescribed recommended or suggested 
in their labeling. 

DATES: Written requests for a hearing by 
October 9.1991; data and information in 
support of the hearing request due by 
November 8,1991, 
addresses: A request for hearing, 
supporting data, and other comments 
should be identified with Docket No. 
91N'^)352 and submitted to the Dockets 
Management Branch (HFA-305). rm. 1- 
23, Food and Drug Administration, 12420 
Parklawn Dr.. Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Harry T. Schiller, Center for Drug 
Evaluation and Research (HFD-366); 
Food and Drug Administration, 5600 
Fishers Lane, Rockville. MD 20857, 301- 
295-8041. 

SUPPLEMENTARY INFORMATION: 
Background 

Chelsea holds the following approved 
ANDA’s: 

ANDA 70-285 for Tolazamide Tablets 
100 milligrams (mgj, ANDA 70-286 for 
Tolazamide Tablets 250 mg, and ANDA 
70-287 for Tolazamide Tablets 500 mg, 
generic versions of Upjohn’s Tolinase 
Tablets (the listed drug under section 
505(j)(6) of the Federal Food, Drug, and 
Cosmetic Act (the actj (21 U.S.C 
355(j)(6))). 

ANDA 70-568 for Trazodone 
hydrochloride Tablets 50 mg and ANDA 
70-509 for Trazodone hydrochloride 
Tablets 100 mg, generic versions of 
Mead Johnson’s Desyrel Tablets (the 
listed drug). 

ANDA 70-605 for Ibuprofen Tablets 
200 mg. a generic version of Upjohn’s 
Motrin (the listed drug). 

ANDA 71-336 for Pfopoxyphene 
Napsylate 50 rag and Acetaminophen 
325 mg Tablets, and ANDA 71-337 for 
Propoxyphene Napsylate 100 mg and 
Acetaminophen 650 mg Tablets, generic 
versions of Lilly’s Darvocet-N Tablets 
(the listed drug). 

ANDA 71-384 for Perphenazine 2 mg 
and Amitriptyline Hydrochloride 10 mg 
Tablets, AJ^A 71-385 for Perphenazine 
2 mg and Amitriptyline Hydrochloride 
25 mg Tablets. ANDA 71-386 for 
Perphenazine 4 mg and Amitriptyline 
Hydrochloride 10 mg Tablets. ANDA 71- 
307 for Perphenazine 4 mg and 
Amitriptyline Hydrochloride 25 mg 
Tablets, generic versions of Merck 
Sharp & Dohme’s Triavil Tablets (the 
listed drug). 

In support of approval of the ANDA’s 
listed above, Chelsea submitted 
information to show that its products 
are bioequivaient to the relevant listed 
drugs. Tlds information consisted of in 
vivo bioequivalence studies or in vitro 
dissolution studies and other 


information supporting a waiver of in 
vivo bioequivalence studies. 

This information was critical to the 
approval of Chelsea’s products. The 
listed drugs were approved based on, 
among other things, safety studies and 
adequate and well-controlled clinical 
efficacy studies showing that the 
products are safe for their intended uses 
and have the effects claimed for them. 
Chelsea’s generic versions of the listed 
drugs were approved without the 
submission of such studies. Instead. 
Chelsea’s products were approved 
based on findings that the products were 
bioequivaient to the listed drugs. These 
findings of bioequivalence are necessary 
to support the conclusion that Chelsea’s 
products will be therapeutically 
equivalent to the listed drugs. 

In addition to the bioequivalence 
data, Chelsea submitted to each ANDA 
dissolution data, batch production 
records, analytical data (assay, content 
uniformity), and stability data. These 
data and information were also 
necessary for approval. FDA used the 
dissolution data to assess the 
comparability of Chelsea’s products and 
the listed drugs, and to establish 
appropriate dissoluticm specifications 
for future, commercial batches of 
Chelsea’s products. The dissolution 
specificadoos help provide assurance 
that Chelsea’s commercial batches 
remain bioequivaient to the listed drugs. 

The batch production records are 
significant because they characterize the 
methods used in, and the facilities and 
controls used for, the manufacture, 
processing, and packing of Chelsea’s 
products ^own to be bioequivaient to 
the listed drugs. In general, these same 
methods, facilities, and controls must be 
applied to the production of Chelsea’s 
commercial batches to provide 
assurance that the products remain 
bioequivaient to the listed drugs. 

The analytical data must demonstrate 
that Chelsea's products meet required 
specifications and help provide 
assurance that the methods used in, and 
the facilities and controls used for, the 
manufacture, processing, and packaging 
of the drugs are adequate to preserve 
their identity, strength, quality, and 
purity. 

The stability data help provide 
assurance that Chelsea’s products will 
retain their physical, chemical and 
bioequivalencc characteristics 
throughout their labeled shelflife. 

For each of the ANDA’s listed above, 
Chelsea manufactured one or more pilot 
batches of product in order to conduct 
the tests necessaiy for approval. 

Chelsea submitted to FDA copies of the 
batch production records for the pilot 
batches. These copies were purporled'to 


be copies of the original batch 
production records retained by the firm. 

Between August 23,1989, and October 
5.1989, FDA conducted an inspection at 
Chelsea’s Inwood. NY manufacturing 
facility as a part of the agency’s ongoing 
evaluation of the generic drug industry. 
The findings of that inspection and 
subsequent investigation provided 
sufficient justification for the agency to 
change the therapeutic equivalence 
evaluation code for nine Chelsea 
products from therapeutically equivalent 
to not shown to be therapeutically 
equivalent. The findings also resulted in 
the agency issuing a notice in the 
Federal Regreter of June 22,1990 (55 FR 
25712), proposing to withdraw approval 
of the nine ANDA’s and offering 
Chelsea an opportunity for a hearing on 
the proposal. 

In consideration of the results of that 
inspection. Chelsea conducted an 
internal audit of products for which 
ANDA’s were approved or pending and 
submitted its findings to FDA. The audit 
compared the purported original 
handwritten batch records found at the 
firm with the rewritten typed records 
submitted to the ANDA’s. The audit 
identified a number of discrepancies, 
omissions, and untrue statements 
including (1) missing documents and 
calculations comprising, in some 
ANDA’s, die entire blending record; (2) 
falsification of the identity of the firm 
that did the color coating and no clear 
record of how the color coating was 
done; (3) in one ANDA, the omission of 
color specification; (4) revised 
reconciliation steps; (5) in one ANDA, a 
difference in product shape; (6) different 
names or initials of individuals 
purported to have made the batches; (7) 
different production dates; (8) 
differences in or omissions from the 
order of mixing ingredients; (9) different 
blending limes; (10) different drying 
temperatures, different screen sizes; and 
(11) the omission of blending start and 
stop limes in the handwritten records 
and the inclusion of start and stop times 
in records Chelsea submitted in the 
ANDA’s. 

As a result of Its audil Chelsea 
voluntarily ceased manufacturing and 
distributing the 12 drug products listed 
above. Chelsea contends, however, that 
the handwritten batch records retained 
in company files are the authentic batch 
records representing how the 
bioequivalency bathes were actually 
produced. Chelsea also presented the 
agency with in vitro data and 
information that purport to show that 
the differences between the 
manufacturing procedures the firm 
claims to have used to produce the 
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batches tested fbr bioequivalency and 
the manufacturing procedures used by 
the firm for subsequent production 
batches are not significant. Chelsea did 
notv however, compare any of its current 
production lots with the reference listed 
drugs. 

After careful review of Chelsea's 
audit results, as well as subseqpent 
letters from the firm, the agency 
detenninad that there was. sufficient 
justiHcation to withdraw approval of 
ANDA's 70-285, 70-286. 70-287. 70-568. 

70- 569. 70-605. 71-336, 71-337. 71-384. 

71- 385. 71-386. and 71-387. FDA also 
determined that there was sufQcient 
justification to change the therapeutic 
equivalence evaluation code for each 
product from therapeutically equivalent 
to not shown to be therapeutically 
equivalent. Chelsea was informed-of the 
agency’s conclusions in letters dated 
September 12,1990, and April 26,1991. 

Based upon information furnished by 
Chelsea; and meetings and 
correspondences with Chelsea, the 
Director of the Center for Drug 
Evaluation and Research has 
determined that the ANDA’s listed 
below should be withdrawn. These 
ANDA’s contain untrue statements of 
material fact. Moreover, the drugs 
covered by these applications have not 
been shown to be safe and lack 
substantial evidence of effectiveness. A 
discussion of the evidence supporting 
these determinations follows: 

ANDA 70^85: Tolazamide Tablets 
100 mg^ The approval of ANDA 70-285 
for Tolazamide Tablets 100 mg relied on 
a bioequivalence study conducted on 
Chelsea's Tolazamide Tablets, 500 mg, 
batch PD 972. FDA waived the 
requirement for an in vivo 
bioequivalence study on the lOQ-mg 
product because, at that time, the 
agency thought that an acceptable 
bioequivalenca study had been 
conducted on the SOO^mg product, both 
products met acceptable dissolution, 
parameters, and both products were 
proportionally similar in their active and 
inactive ingredients. 

As discussed below, the batch records 
submitted to FDA concerning batch PD 
972 used to conduct the in vivo 
bioequivalence study for the 500*mg 
product contained a number of 
discrepancies. These discrepancies 
impugn the validity and integrity of the 
bioequivalence data on the SOOmg 
product. Thus, the bioequivalence of the 
100-mg product is now in question. 

In addtion, batch. PH809 was used to 
conduct the required dissolution, 
analytical, and stability tests for the 100- 
mg product Qielsea's audit disclosed 
various discrepancies between the 
records for batch PD 809 at the firm and 


the records for the batch submitted to 
FDA with the ANDA. The handwritten 
batch record on file at the firm;, which 
Chelsea purports to be the authentic 
batch record, differs from the typed 
batch record submitted to the ANDA in 
the ordm* of addition of ingredients, 
blending time, screen sis^, drying time 
and temperaturci omission of the lot 
number of water used, signatures of 
personnel manufacturing the batch, 
omission of start and stop times, and 
blend reconciliation information. 

ANDA 70^286; Tolazamide Tablets 
250 mg. The approval of ANDA 70-286 
for Tolazamide Tablets 250 mg relied on 
a bioequivalence study conducted on 
Chelsea's Tolazamidis Tablets, 500 mg, 
batch PD 972. FDA waived the 
requirement for an in vivo 
bioequivalence study on the 250-mg 
product because, at that time, the 
agency thought that an acceptable 
bioequivalence study had been 
conducted on the 500-mg product, both 
products met acceptable dissolution 
parameters, and both products were 
proportionally similar in their active and 
inactive ingredients. 

As discussed below, the batch records 
submitted to FDA concerning batch: PD 
972 used to conduct the in viva 
bioequivalence study for the 500-mg 
product contained a number of 
discrepancies. These discrepancies 
impugn the validity and integrity of the 
bioequivalence data on the 5Q0-mg 
product. Thus, the bioequivalence of the 
250-mg product is now in question. 

In ad^tion. batch PD 971 was used to 
conduct the required dissolution, 
analytical, and stability tests for the 250- 
mg product. Chelsea’s audit disclosed 
various discrepancies between the 
records for batch PD 971 at the firm and 
the records for the batch submitted to 
FDA with the ANDA. The handvvritten 
batch record on file at the firm, which 
Chelsea purports to be the authentic 
batch record differs from the typed 
batch record submitted to the ANDA in 
the order of addition of ingredients, 
blending time, screen size,, omission of 
the lot number of water used, signatures 
of personnel manufactruing the batch, 
dates of granulation, omission of start 
and atop times, and the omission of 
specific reconciliation information. 

ANDA 70^7; Tolazamide Tablets 
500 mgi In support of the approval' of 
ANDA 70-287; Chelsea submitted to 
FDA batch production records for batch 
PD 972. Product from this batch was 
used to conduct the requited in vivo 
bioequivalence study, dssolution tests, 
analytical: tests. £uid stability testa. 
Chelsea-a audit disclosed various 
discrepancies between the records for 
batch PD 972 at the film and the records 


for the batch submitted to FDA with the 
ANDA. The handwritten batch record* 
on file at the firm, which Chelsea 
purports* to be the authentic batch 
record, differs from the typed batch 
record submitted to the ANDA in the 
order of addition of ingredients, 
blending* time, screen size, omission of 
the lot number of water used, signatures 
of personnel manufacturing the batch, 
dates of manufacturing, omission of 
start and stop times, and the omission of 
specific reconciliation information. 

ANDA 70^68; Trazodone 
Hydrochloride Tablets 50 mg. The 
approval of ANDA 70-568 for Trazodone 
Hydrochloride Tablets 50 mg relied on a 
bioequivalence study conducted on 
Chelsea’s Tolazamide Tablets, 100 mg. 
batch PD 990. FDA waived the 
requirement for an in vivo 
bioequivalence study on the 5G-mg 
product because, at that time, the 
agency thought that an. acceptable 
bioequivalence study had been 
conducted on the lOOrmg product, both 
products met acceptable dissolution 
parameters, and both products were 
proportionally similar in their active and 
inactive ingredients.. 

As discussed below, the batch records 
submitted to FDA concerning batch PD 
990 used to conduct the in vivo 
bioequivalence study for the 100-mg 
product contained a number of 
discrepancies. These discrepancies 
impugn the validity and integrity of the 
bioequivalence data on the 100-mg 
product. Thus, the bioequivalence of the 
50-mg product is now in question. 

In addition, batch PD99d was used to. 
conduct the required dissolution, 
analytical; and stability tests for the 50- 
mg product. Chelsea's audit disclosed 
various discrepancies between the 
records for batch PD 988 at teb'firm and 
the records for the batch submitted to 
FDA with the ANDA. The handwritten 
batch record on.file at the firm, which 
Chelsea purports to be the authentic 
batch record, differs from the typed 
batch record submitted to-teh ANDA in 
the number of preblends done, order of 
addition of ingredients, blending time^ 
whether screens were used for some 
ingredients, initials of personnel 
manufacturing the bat^^ omission of. 
start and atop times, and blend 
reconciliation Information, 

ANDA 70-869; Trazodone 
Hydrochloride Tablets 100 mg. hr 
support of approval of ANDA 70-569; 
Chelsea submitted to FDA batch 
production records for batch PD 990. 
Product from this batch was used to 
conduct the required in vivo 
bioequivalence study, dissolution tetS; 
analytical tests, and stability tests.. 
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Chelsea's audit disclosed various 
discrepancies between the records for 
batch PD 990 at the firm and the records 
for the batch submitted to FDA with the 
ANDA. The ahndwritten batch record 
on file at teh firm, which Chelsea 
purports to be the authentic batch 
record, differs from the typed batch 
record submitted to the ANDA in the 
order of addition of ingredients, 
blending time, whether screens were 
used for some ingredients, signatures of 
personnel manufacturing the batch, and 
whether a preblend was done. In 
addition, the handwritten batch record 
at the firm omits an ingredient found in 
the batch record submitted to teh 
ANDA. although Chelsea claims that 
analytical testing confirms that the 
ingredient is present in its product. 

ANDA 70-605; Ibuprofen Tablets 200 
mg. In support of approval of ANDA 70- 
605, Chelsea submitted to FDA batch 
production records for batch PD 976. 
Product from this batch was used to 
conduct the required in vivo 
bioequivalence study, dissolution tests, 
analytical tests, and stability tests. 
Chelsea's audit disclosed various 
discrepancies between the records for 
batch PD 976 at teh firm and teh recors 
for the batch submitted to FDA with the 
ANDA. The handwritten batch record 
on fiel at teh firm, which Chelsea 
purports to be the authentic batch 
record, differs from the typed batch 
record submitted to the ANDA in 
specification of screen size, omission of 
the lot number of the wter used, drying 
temperature, signatures of personnel 
manufacturin the batch, a start and stop 
time, and recalculated reconciliation 
steps. 

Moreover. Chelsea submitted 
documents to ANDA 70-605 indicating 
that the color coating of batch PD 976 
was done by Chelsea. The handwritten 
batch records, however, contain 
documentation that the color coating 
was done by another firm nto registered 
or approved as a drug manufacturer. 
Chelsea has admited that batch PD 976 
was color coated by the other firm. 

In it audit, Chelsea claims that its 
subsequent production batches were 
made using the same equipment and 
coating parameters used by the other 
firm. Because of omissions and the lack 
of comparability between the two sets 
of color coating records. FDA cannot 
determine the manufacturing role played 
by Chelsea personnel, the personnel of 
the other firm, or even bhow the actual 

ANDA 71^36; Propoxyphene 
Nopsylate 50 mg and Acetaminophen 
325 mg Tablets. The approval of ANDA 
/1-336 for Propoxyphene Napsylate 50 
mg and Acetaminophen 325 mg Tablets 
(50 mg/325 mg product) relied on a 


bioequivalence study conducted on 
Chelsea's Propoxyphene Napsylate 100 
mg and Acetaminophen 650 mg Tablets 
(100 mg/650 mg product), batch PD 1097. 
FDA waived the requirement for an in 
vivo bioequivalence study on the 50 mg/ 
325 mg product because, at that time, the 
agency thought that an acceptable 
bioequivalence study had been 
conducted on the 100 mg/650 mg 
product, both products met acceptable 
dissolution parameters, and both 
products were proportionally similar in 
their active and inactive ingredients. 

As discussed below, the batch records 
submitted to FDA concerning batch PD 
1097 used to conduct the in vivo 
bioequivalence study for the 100 mg/650 
mg product contained a number of 
discrepancies. These discrepancies 
impugn the validity and integrity of the 
bioequivalence data on the 100 mg/650 
mg product. Thus, the bioequivalence of 
the 50 mg/325 mg product is now in 
question. 

In addition, batch PD 1094 was used 
to conduct the required dissolution, 
analytical, and stability tests for the 50 
mg/325 mg product. Chelsea's audit 
disclosed various discrepancies 
between the records for batch PD 1094 
at the firm and the records for the batch 
submitted to FDA with the ANDA. The 
handwritten batch record on file at the 
firm, which Chelsea purports to be the 
authentic batch record, differs from the 
typed batch record submitted to the 
ANDA in the number of ingredients 
weighed and checked and tablet shape. 

Although not noted in Chelsea's audit. 
Chelsea's handwritten batch record is 
internally inconsistent in recording the 
initials of the individuals who weighed 
and checked the raw materials and the 
omission, on the weigh-up record, of the 
lot numbers of two of the raw materials 
weighed. The audit also neglects to 
report that, in records both submitted to 
the ANDA and retained by the firm, the 
tablets are said to have been 
compressed on August 1,1985. and then, 
after compression, transferred into 
drums on July 16.1985. 

Moreover, Chelsea submitted 
documents to ANDA 71-336 indicating 
that the color coating of batch PD 1094 
was done by Chelsea. The handwritten 
batch records, however, contain 
documentation that the color coating 
was done by another firm not registered 
or approved as a drug manufacturer. 
Chelsea has admitted that batch PD 1094 
was color coated by the other firm. In its 
audit, Chelsea claims that its 
subsequent production batches were 
made using the same equipment and 
coating parameters used by the other 
firm. Because of broad discrepancies 
and omissions and the lack of 


comparability between the two sets of 
color coating records. FDA cannot 
determine the manufacturing role played 
by Chelsea personnel, the personnel of 
the other firm, or even how the actual 
color coating was done. Assuming that 
Chelsea did follow the other firm’s color 
coating practices for its commercial 
batches, FDA cannot be reassured by 
the fact that Chelsea followed 
manufacturing practices and procedures 
that were never approved. 

ANDA 71-337; Propoxyphene 
Napsylate 100 mg and Acetaminophen 
650 mg Tablets. In support of approval 
of ANDA 71-337, Chelsea submitted to 
FDA batch production records for batch 
PD 1097. Product from this batch was 
used to conduct the required in vivo 
bioequivalence study, dissolution tests, 
analytical tests, and stability tests. 
Chelsea's audit disclosed various 
discrepancies between the records for 
batch PD 1097 at the firm and the 
records for the batch submitted to FDA 
with the ANDA. The handwritten batch 
record on file at the firm, which Chelsea 
purports to be the authentic batch 
record, differs from the typed batch 
record submitted to the ANDA in the 
omission of information on color 
designation and the order of addition of 
ingredients. Furthermore, two 
ingredients listed in the batch records 
submitted to the ANDA were not listed 
in the handwritten batch record found at 
the firm. Chelsea claims, however, that 
they were included in the batch as 
documented by the raw material weight 
sheet and the weight of the blend. 
Chelsea attributes the omissions to an 
erroneous standard operating 
instruction sheet that was used in 
making this batch and the test batch for 
ANDA 71-336. 

Moreover. Chelsea submitted 
documents to ANDA 71-337 indicating 
that the color coating of batch PD 1097 
was done by Chelsea. The handwritten 
batch records, however, contain 
documentation that the color coating 
was done by another firm not registered 
or approved as a drug manufacturer. 
Chelsea has admitted that batch PD 1097 
was color coated by the other firm. In its 
audit. Chelsea claims that its 
subsequent production batches were 
made using the same equipment and 
coating parameters used by the other 
firm. Because of omissions and the lack 
of comparability between the two sets 
of color coating records, FDA cannot 
determine the manufacturing role played 
by Chelsea personnel, the personnel of 
the other firm, or even how the actual 
color coating was done. Assuming that 
Chelsea did follow the other firm's color 
coating practices for its commercial 
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production batches, FDA cannot be 
reassured by the fact that Chelsea 
foilowed manufacturing practices and 
procedures that were never approved. 

AMM: 71^-384: Perphenazine 2 mg and 
Amitriptyline Hydtochloride 10 mg 
Tablets^ The approval of ANDA 71-384 
for Perphenazine 2 mg and Amitriptyline 
Mydrochloride 10 mg Tablets (^mg/l0.< 
mg product) relied on a bioequivalence 
study conducted on Chelsea's 
Perphenazine 4 mg and Amitriptyline 
Hydrochloride 25 mg.Tablets (4. mg/25 
mg.product), batch PD.995, FDA waived 
the requirement for an.in vivo 
bioequivalence study on the 2 mg/lO mg 
product because, at that time, the 
agency thought that an. acceptable 
bioequivalence-study had been 
conducted on the 4 mg/25 mg product, 
both products met acceptable 
dissolution parameters, and both 
products were proportionally similar In 
their active and*inactive ingredients. 

As discussed below, the batch records 
submitted to FDA concerning batch PD 
995 used to conduct the in vivo 
bioequivalence study for the 4 mg/25 mg 
product contained a number of 
discrepancies^.These discrepancies 
impugn the validity and integrity of. the 
bioequivalence data on. the 4 m^25 mg 
product. Thus, the bioequivalence of the 
2 mg/lO mg product is now in. question. 

In addition, batch PD>1033 was used 
to conduct; the required dissolution, 
analytical,, and stability teats for the Z 
mg/lO mg product. Chelsea's audit 
disclosed various discrepEmcies 
between the records for batch PD 1033 
at the firm and the records for the batch 
submitted to FDA with the ANDA. The 
handwritten batch record on file at the 
firm, which Chelsea purports to be the 
authentic batch record, differs from the 
typed batch record submitted to the 
ANDA in the.signatures of personnel 
manufacturing die batch, dates of 
manufacturing, and revised 
reconciliation steps. Chelsea reported 
that itcouldnot locate batch records in 
its filfes for the ordfer of addition of 
ingredients, mixing times, equipment 
used, and screen sizes, so that no 
comparison can be made for these 
critical manufacturing steps. 

Moreover, Chelsea submitted 
documents to ANDA 71-384 indicating 
that the color coating of batch PD 103Z 
was done by Chelsea. The handwritten 
batch records,, howavcr. contain 
documentation that the. color coating, 
was done by another firm, not registered 
or approved as a dhig manufacturer. 
Chelsea has admitted that batch PD 1033 
was color coated by the other firm. In its 
audit. Chelsea: claims-that its 
subsequent production batches were 
made using the same equipment and 


coating parameters used by the other 
firm. Because of omissions and the lack 
of comparability between the two sets 
of color coating records, FDA cannot 
determine the manufacturing role played 
by Chelsea personnel, the personnel of 
the other firm, or even how the actual 
color coating was done. Assuming that 
Chelsea did* follow the other firm’s color 
coating practices for its commercial 
batches, FDA cannot be reassured by 
the fact that Chelsea followed^ 
manufacturing practices and procedures 
that were never approved; 

ANDA 71-385; Perphenazine 2 mg and 
Amitriptyline Hydrochloride 25 mg 
Tablets. The approval of ANDA 71-386 
for Perphenazine 2 mg and Amitriptyline 
Hydrochloride 25 mg Tablets f2’mg/25 
mg product) relied on a bioequivalence 
study conducted on Chelsea's 
Perphenazine 4 mg and Amitriptyline 
Hydrochloride 25 mg Tablets (4 mg/25 
mg product), batch PD 995; FDA waived 
the requirement for an in vivo 
bioequivalence study on the 2 mg/25 mg 
product because, at that time, the 
agency thought that^an acceptable 
bioequivalence study had been 
conducted on the 4 rag/25 mg product, 
both products met acceptable 
dissolution parameters; and both 
products were proportionally similar in 
their active and inactive ingredients. 

As discussed'belbw, the batch records 
submitted to FDA concerning'batch PD 
995 used to conduct the in vivo 
bioequivalence^study for the 4 mg/25 mg 
product contained a number of 
discrepancies. These*discrepancies 
impugn the validity and integrity of the 
bioequivalbnce dhte^on theA mg/25 mg* 
product. Thus, the bibequivalence of the 
2 mg/25 mg product is now in question. 

In addition; batch.PD 1024 was used 
to conduct the required'dissolution, 
analytical, and stability tests for the 2 
mg/lO mg product. Chelsea's audit 
disclosed various discrepancies 
between the records for batch PD 1024 

the firin and the records for the batch 
submitted to FDA with the ANDA. The 
handwritten batch record on file at the 
firm; which Chelsea purports to be the 
authentic batch record; differs from-the 
typed batch record submitted to the 
AfTOA in the signatures of personnel 
manufacturing the batch, dates of 
manufacturing, and revised 
reconciliation steps. Chelsea reported 
that it could not locate batch records in 
its files for the order of addition’of 
ingredients, mixing times; equipment 
used, and screen sizes, so thatno 
comparison can be made for these 
critical manufacturing steps. 

Moreover, Chelsea submitted 
documents- to* ANDA 71-385 indicating 
that the color coating of batch PD 1024 


was done by Chel'seaw The handwritten 
batch records, however, contain 
documentation that the color coating 
was done by another firm not registered 
or approved as a drug manufacturer. 
Chelsea has admitted that batch PD 1024 
was color coated by the other film In its 
audit, Chelsea claims that its 
subsequent production batches were 
made using the same equipment and 
coating parameters used by the other 
firm. Because of omissions and the lack 
of comparability between the two sets 
of color coating records, FDA cannot 
determine the manufacturing rolb played 
by Chelsea personnel, the personnel* of 
the other firm or even how the actual* 
color coating was done. Assuming.that 
Chelsea did follow the other firm's color 
coating practices for its commercial, 
batches. FDA cannot be reassured: by 
the fact that Chelsea followed- 
manufacturing practices and procedures; 
that were never approved. 

ANDA 71-388; Perphenazine 4 mg and 
Amitriptyline Hydrochloride 10 mg 
Tablets. The approval of ANDA 71^-386- 
for Perphenazine 4 mg and Amitriptyline 
Hydrochloride 10 mg Tablets (4 mg/lO 
mg product) relied on a bioequivalence 
study conducted on Chelsea^s 
Perphenazine 4 mg and Amitriptyline 
Hydrochloride 25 mg Tablets (4 mg/25 
mg product), batch. PD 995. FDA waived 
the requirement for an in vivo 
bioequivalence study on the 4 mg/lO mg 
product because,, at that time, the* 
agency thought that an acceptable 
bioequivalence study had been 
conducted on the 4 mg/25 mg product; 
both products met acceptable 
dissolution parameters, and both 
products were proportionally similar in. 
their active and inactive ingredients: 

As discussed below, the batch records 
submitted to FDA concerning batch* PDi 
995 used’to conduct the in vivo 
bioequivalence study for the 4 mg/25 mg 
product contained' a number of 
discrepancies. These discrepancies 
impugn the validity and integrity of the 
bioequtvalence data on the 4 mg/25 mg 
product. Thus, the bioequivalence of the 
4 mg/lO mg product is now in question 

In addition, batch PD 1034 was used 
to conduct the required dissolbtiom 
analytical, and stability tests for the 4 
mg/10 mg productl Chelsea's audit 
disclosed various discrepancies 
between the records for batch PD 1034 
at llie firm and the records for the batch 
submitted to FDA with the ANDA. The 
handwritten batch record on file*at the 
firm, which Chelsea purports to be the* 
authentic batch record, differs'from the* 
typed batch record*submitted td the 
ANDA in the dates of manufacturing 
and revised reconciliation steps. 
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Chelsea reported that it could not locate 
batch records in its files for the order of 
addition of ingredients, mixing times, 
equipment used, and screen sizes, so 
that no comparison can be made for 
these critical manufacturing steps. 

Moreover. Chelsea submitted 
documents to ANDA 71-386 indicating 
that the color coating of batch PD 1034 
was done by Chelsea. The handwritten 
batch records, however, contain 
documentation that the color coating 
was done by another firm not registered 
or approved as a drug manufacturer. 
Chelsea has admitted that batch PD 1034 
was color coated by the other firm. In its 
audit, Chelsea claims that its 
subsequent production batches were 
made using the same equipment and 
coating parameters used by the other 
firm. Because of omissions and the lack 
of comparability between the two sets 
of color coating records, FDA cannot 
determine the manufacturing role played 
by Chelsea personnel, the personnel of 
the other firm, or even how the actual 
color coating was done. Assuming that 
Chelsea did follow the other firm’s color 
coating practices for its commercial 
batches. FDA cannot be reassured by 
the fact that Chelsea followed 
manufacturing practices and procedures 
that were never approved. 

ANDA 71-387; Perphenazine 4 mg 
and Amitriptyline Hydrochloride 25 mg 
Tablets, In support of approval of 
ANDA 71-387, Chelsea submitted to 
FDA batch production records for batch 
PD 995. Product from this batch was 
used to conduct the required in vivo 
bioequivalence study, dissolution tests, 
analytical tests, and stability tests. 
Chelsea's audit disclosed various 
discrepancies between the records for. 
batch PD 995 at the firm and the records 
for the batch submitted to FDA with the 
ANDA. The handwritten batch record 
on file at the firm, which Chelsea 
purports to be the authentic batch 
record, differs from the typed batch 
record submitted to the ANDA in the 
blending of ingredients, blending times, 
signatures of personnel manufacturing 
the batch, start and stop times, and 
revised reconciliation steps. 

Moreover, Chelsea submitted 
documents to ANDA 71-387 indicating 
that the color coating of batch PD 995 
was done by Chelsea. The handwritten 
batch records, however, contain 
documentation that the color coating 
was done by another firm not registered 
or approved as a drug manufacturer. 
Chelsea has admitted that batch PD 995 
was color coated by the other firm. In its 
audit. Chelsea claims that its 
subsequent production batches were 
made using the same equipment and 


coating parameters used by the other 
firm. Because of omissions and the lack 
of comparability between the two sets 
of color coating records, FDA cannot 
determine the manufacturing role played 
by Chelsea personnel, the personnel of 
the other firm, or even how the actual 
color coating was done. Assuming that 
Chelsea did follow the other firm’s color 
coating practices for its commercial 
batches, FDA cannot be reassured by 
the fact that Chelsea followed 
manufacturing practices and procedures 
that were never approved. 

Conclusion 

The discrepancies discussed above 
show that the batch records submitted 
in support of ANDA’s 70-285, 70-286, 

70- 287, 70-568, 70-569, 70-605. 71-336, 

71- 337, 71-384, 71-385, 71-386. and 71- 
387 contain untrue statements of 
material fact. These statements are 
material in that they concern matters 
that could have influenced approval of 
the applications. 

The agency based its approval of each 
ANDA on the revised batch record 
containing untrue statements. FDA was 
never afforded the opportunity to 
evaluate how the products covered by 
these ANDA’s were actually 
manufactured. 

The order of mixing ingredients, the 
blending times of ingredients, the 
screening of the proper ingredients, and 
the color coating of the product are all 
significant steps in the manufacturing of 
a finished dosage product that may 
affect the product's physical, chemical, 
and bioequivalence characteristics. 
Untrue statements submitted to an 
ANDA concerning any one (or more) of 
these significant manufacturing steps 
could alter the agency's evaluations of 
the required test data, especially the 
bioequivalency data. Because Chelsea 
submitted untrue statements concerning 
fundamental manufacturing steps to 
each ANDA. the agency cannot be 
assured of the identity, strength, quality, 
purity, and bioequivalency of each 
product. 

Furthermore, the factual discussion 
above shows that Chelsea deliberately 
submitted untrue statements to each 
ANDA or submitted statements with a 
reckless disregard for their truthfulness. 
The firm completely disregarded 
acceptable standards for recordkeeping 
and repeatedly allowed untrue 
statements to be incorporated into the 
records submitted to FDA (e.g., freely 
substituting names, dates, calculations, 
and the identity of the firm 
manufacturing the color coating). 
Moreover, the batch records that 
Chelsea claims are the authentic batch 
records are in themselves flawed by 


significant omissions including, in som^ 
cases, the disappearance of the data 
covering the entire production sequence 
prior to tablet compression. Thus, the 
agency can no longer be assured as to 
the accuracy and validity of any of the 
data used to support approval of the 
ANDA's. 

Moreover, the discovery of these 
untrue statements constitutes new 
information (1) showing that the drugs 
are not shown to be safe for use under 
the conditions of use upon the basis of 
which the applications were approved; 
and (2) demonstrating that there is a 
lack of substantial evidence that the 
drugs will have the effects they purport 
or are represented to have under the 
conditions of use prescribed, 
recommended, or suggested in their 
labeling. Without reliable information as 
to the manufacturing processes used for 
the test batches on which 
bioequivalence studies were performed, 
the agency cannot assume that the 
results of these studies are applicable to 
the approved, marketed products. In the 
absence of reliable data demonstrating 
bioequivalence to the listed drugs, there 
is a lack of evidence of safety and a lack 
of substantial evidence of effectiveness. 
Chelsea's submission of in vitro 
analytical data does not remove 
questions about the reliability of the 
bioequivalence data submitted to the 
ANDA's and. in the absence of an 
acceptable bioequivalence study, cannot 
demonstrate that Chelsea’s marketed 
products are bioequivalent to the listed 
drugs. 

Proposed Action and Notice of 
Opportunity for Hearing 

The Director of the Center for Drug 
Evaluation and Research has evaluated 
the information discussed above 
concerning the filing of untrue 
statements of material fact by Chelsea 
and. on the grounds stated, is proposing 
to withdraw approval of the following 
ANDA’s: 

ANDA 70-285, Tolazamide Tablets, 
100 mg; 

ANDA 70-286, Tolazamide Tablets. 
250 mg: 

ANDA 70-287, Tolazamide Tablets. 
500 mg; 

ANDA 70-568, Trazodone 
Hydrochloride Tablets, 50 mg; 

ANDA 70-569, Trazodone 
Hydrochloride Tablets, 100 mg; 

ANDA 70-605, Ibuprofen Tablets, 200 
mg: 

ANDA 71-336, Propoxyphene 
Napsylate and Acetaminophen Tablets 
50 mg/325 mg; 
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ANDA 71-337. Propoxyphene 
Napsylate and Acetaminophen Tablets, 
100 mg/650 mg; 

ANDA 71-384. Perphenazine and 
Amitriptyline Hydrochloride Tablets. 2 
mg/10 mg; 

ANDA 71-385. Perphenazine and 
Amitriptyline Hydrochloride Tablets, 2 
mg/25 mg; 

ANDA 71-386, Perphenazine and 
Amitriptyline Hydrochloride Tablets. 4 
mg/lO mg; and 

ANDA 71-387. Perphenazine and 
Amitriptyline Hydrochloride Tablets. 4 
mg/25 mg. 

Notice is hereby given to the holder of 
the ANDA’s listed above and to all other 
interested persons, that the Director of 
the Center for Drug Evaluation and 
Research proposes to issue an order 
under section 505(e) of the act (21 U.S.C. 
355(e)). withdrawing approval of the 
foregoing ANDA*s, and all amendments 
and supplements thereto. The Director 
finds: (1) that the applications contain 
untrue statements of material fact; (2) 
that new evidence of clinical 
experience, not contained in the 
applications or not available to him until 
after the applications were approved, 
evaluated together with the evidence 
available to him when the applications 
were approved, shows that the drugs are 
not shown to be safe for use under the 
conditions of use upon the basis of 
which the applications were approved; 
and (3) on the basis of new information 
before him with respect to the drugs, 
evaluated together with the evidence 
available to him when the applications 
were approved, that there is a lack of 
substantial evidence that the drugs will 
have the effects they purport or are 
represented to have under the 
conditions of use prescribed, 
recommended, or suggested in their 
labeling. 

In accordance with section 505 of the 
act and 21 CFR part 314, the applicant is 
hereby given an opportunity for a 
hearing to show why approval of the 
ANDA’s should not be withdrawn. 

An applicant who decides to seek a 
hearing shall file; (1) on or before 
October 9,1991, a written notice of 
appearance and request for hearing, and 
(2) on or before November 8.1991, the 
data, information, and analyses relied 
on to demonstrate that there is a 
genuine issue of material fact to justify a 
hearing. Any other interested person 
may also submit comments on this 
notice. The procedures and 
requirements governing this notice of 
opportunity for a hearing, a notice of 
appearance and request for a hearing, 
information and analyses to justify a 
hearing, other comments, and a grant or 
denial of a hearing are contained in 21 


CFR 314.200 (except that the limitations 
imposed by 21 CFR 314.200 (d)(1) and 
(d)(2) do not apply) and in 21 CFR part 
12. 

The failure of the applicant to file a 
timely written notice of appearance and 
request for hearing, as required by 21 
CFR 314.200, constitutes an election by 
that person not to use the opportunity 
for a hearing concerning the action 
proposed, and a waiver of any 
contentions concerning the legal status 
of that person's drug products. Any new 
drug product marketed without an 
approved new drug application is 
subject to regulatory action at any time. 

A request for a hearing may not rest 
upon more allegations or denials, but 
must present specific facts showing that 
there is'a genuine and substantial issue 
of fact that requires a hearing. If it 
conclusively appears from the face of 
the data, information, and factual 
analyses in the request for hearing that 
there is no genuine and substantial issue 
of fact which precludes the withdrawal 
of approval of the applications, or when 
a request for hearing is not made in the 
required format or with the required 
analyses, the Commissioner of Food and 
Drugs will enter summary judgment 
against the per8on(s) who request the 
hearing, making findings and 
conclusions, and denying a hearing. 

All submissions pursuant to this 
notice of opportunity for hearing are to 
be filed in four copies. Except for data 
and information prohibited from public 
disclosure under 21 U.S.C. 331Q) or 18 
U.S.C. 1905, the submissions may be 
seen in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday though Friday. 

Section 505(j)(6)(C) of the act requires 
that FDA remove from its approved 
product list (FDA’s publication 
“Approved Drug Products with 
Therapeutic Equivalence Evaluations”) 
(the list) any drug that was withdrawn 
for grounds described in the first 
sentence of section 505(e) of the act. If 
the agency determines that withdrawal 
of the drugs subject to this notice is 
appropriate, FDA will announce their 
removal from the list in the Federal 
Register notice announcing the 
withdrawal of approval of the drugs. 

This notice is issued under the Federal 
Food. Drug, and Cosmetic Act (sec. 505 
(21 U.S.C. 355)) and under authority 
delegated to the Director of the Center 
for Drug Evaluation and Research (21 
CFR 5.82). 


Dated: August 23.1991. 

Gerald F, Meyer, 

Deputy Director, Center for Drug Evaluation 
and Research. 

[FR Doc. 91-21483 Filed 9-6-91; 8:45 am) 
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Health Care Financing Administration 

Notice of Hearing: Reconsideration of 
Disapproval of Two Indiana State Plan 
Amendments (SPAs) 

agency: Health Care Financing 
Administration (HCFA), HHS. 

action: Notice of hearing. 

summary: This notice announces an 
administrative hearing on October 10. 
1991, in the 15th Floor Conference Room. 
105 W. Adams Street. Chicago, Illinois 
to reconsider our decision to disapprove 
Indiana SPAs 90-16 and 91-2. 

CLOSING date: Requests to participate in 
the hearing as a party must be received 
by the Dodcet Clerk by September 24, 
1991. 

FOR FURTHER INFORMATION CONTACT: 

Docket Clerk, HCFA Hearing Staff, Suite 
110, Security Office Park, 7000 Security 
Blvd., Baltimore, Maryland 21207, 
Telephone: (301) 597-3013. 

SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 
hearing to reconsider our decision to 
disapprove Indiana State Plan 
amendments (SPAs) number 90-16 and 
91-2. 

Section 1116 of the Social Security Act 
(the Act) and 42 CFR part 430 establish 
Department procedures that provide an 
administrative hearing for 
reconsideration of a disapproval of a 
State plan or plan amendment. The 
Health Care Financing Administration 
(HCFA) is required to publish a copy of 
the notice to a State Medicaid agency 
that informs the agency of the time and 
place of the hearing and the issues to be 
considered. If we subsequently notify 
the agency of additional issues that will 
be considered at the hearing, we will 
also publish that notice. 

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer within 
15 days after publication of this notice, 
in accordance with the requirements 
contained at 42 CFR 430.76(b)(2). Any 
interested person or organization that 
wants to participate as amicus curiae 
must petition the Hearing Officer before 
the hearing begins in accordance with 
the requirements contained at 42 CFR 
430.76(c). 
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If the hearing is later rescheduled, the 
Hearing Officer will notify ail 
participants. 

Indiana 90-16 contains the following: 
obstetrical and pediatric payment rates 
for 1988 and 19^/1990 by procedure, 
specialty and locality; a comparison of 
the number of physicians serving the 
general population in each county to the 
number of Medicaid participating 
physicians in each county; a comparison 
of the ratio of physicians to patients for 
the general population versus the 
Medicaid population: provider 
enrollment figures for 1988 and 1990: 
and. a breakdown of providers by 
locality and specialty. 

Indiana 91-2 contains the following: 
Obstetrical and pediatric payment rates 
for 1988 and 1991 by procedure, 
specialty and locality; a comparison of 
the number of physicians serving the 
general population in each county to the 
number of Medicaid participating 
physicians in each county; a comparison 
of the ratio of physicians to patients for 
the general population versus the 
Medicaid population; provider 
enrollment figures for 1988,1990 and 
1991; and. a breakdown of providers by 
locality and specialty. 

The issue here is whether the plan 
amendments meet the statutory 
provisions of section 1926(a) of the Act 
and thus, also comply with section 
1902(a)(30)(A) of the Act. 

Section 1926 of the Act as added by 
section 6402 of the Omnibus Budget 
Reconciliation Act of 1989, Public Law 
101-239. requires that by no later than 
April 1 of each year (beginning in 1990), 
States are to submit plan amendments 
specifying their payment rates for 
obstetrical practitioner services and 
pediatric practitioner services. States 
also must provide specific information 
to document that those payment rates 
are sufficient to enlist enough providers 
such that obstetrical and pediatric 
services are available to Medicaid 
recipients at least to the extent that such 
services are available to the general 
population in the geographic area 
(section 1902{a)(30)(A) of the Act). In 
addition, States must submit data to 
document that payments to Health 
Maintenance Organizations (HMOs) 
take into account payment rates for fee- 
for-service obstetrical and pediatric 
services. 

HCFA is developing its final policy 
concerning what data and information 
are required to determine that the State 
is in compliance with section 
1902(a)(30KAi of the Act HCFA has, 
however, determined that for obstetrical 
and pediatric rate SPAs to be 
approvable. they must include the 
folic wing: 


1. Payment rates for this year and 
next year (i.e., 1990 and 1991 for SPA 90- 
16. and 1991 and 1992 for SPA 91-2) for 
those obstetrical and pediatric services 
covered under the State's plan. Pediatric 
rates must be specified by procedure; 
we recommend the same format for 
obstetrical services; 

2. Data that document that payment 
rates for obstetrical and pediatric 
services are sufficient to enlist enough 
providers so that care and services are 
available under the plan at least to the 
extent that such care and services are 
available to the general population in 
the geographic area; and 

3. Data that document that payment 
rates to HMOs under section 1903(m) of 
the Act take into account the payment 
rates given in number 1 above. 

HCFA has also developed several 
guidelines, that if met by the State, 
would evidence that the State meets the 
statutory requirements of section 1926 of 
the Act These guidelines are set forth in 
a draft State Medicaid manual (SMM) 
revision dated March 26,1990. 

The State argues that its submittals 
meet the statutory requirements of 
sections 1902(a)(30)(A) and 1928 of the 
Act under a combination of guidelines 
number 1 (Practitioner Participation) 
and number 3 (Other) from the March 26 
draft SMM issuance. Guideline 1 of the 
draft SMM revision permits the State to 
document its compliance with the 
statute by submitting data showing that 
at least 50 percent of obstetrical and 
pediatric practitioners are full Medicaid 
participants or that Medicaid 
participation is at the same rate as Blue 
Shield participation. Guideline 3 of the 
draft SMM issuance permits the State to 
document its compliance with the 
statute by *"other appropriate means." 
Although the State presents a number of 
arguments which have substantial merit. 
HCFA has determined that Indiana is 
unable to provide sufficient data 
necessary to meet the statutory 
requirements. 

The State has attempted to prove 
equal access for Medicaid individuals 
by showing that the ratio of Medicaid 
participating practitioners to the 
Medicaid population is no less than that 
of non-participating practitioners to the 
general population. However, the State's 
ratio has not shown that access by 
Medicaid participating practitioners to 
Medicaid recipients is equal to or 
greater than access by non-participating 
practitioners to the non-Medicaid 
population. 

HCFA believes the State's 
documentation would be acceptable if 
the data showed at least 50 percent of 
its obstetrical/pediatrical practioners in 
the State provided services to Medicaid 


recipients (and no ratio would be 
needed). Absent this, the State's ratio 
attempts to show that access to a 
practitioner is equivalent for Medicaid 
and non-Medicaid individuals. 

However, this ratio essentially is 
showing access to a practitioners time. 

It assumes that paticipating 
practitioners only treat Medicaid 
patients and non-participating 
practitioners only treat non-Medicaid 
patients. While this assumption is valid 
for non-participating practitioners (as 
that is how they are defined), it is not 
necessarily true for participating 
providers. The ratio is only valid if the 
State specifies the percentage of time 
that the participating practitioner 
provided services to Medicaid and non- 
Medicaid recipients. 

HCFA also noted that the data 
utilized by the State may not be 
consistent if it is not for comparable 
time periods. General population figures 
were based on the most recent available 
data from the Business Research Center 
of the Indiana University Study. For 
SPA 90-16, these figures were compared 
to Medicaid population figures taken 
from 1990 enrollment data. For SPA 91- 
2, these figures were compared to 
Medicaid population figures from 1991 
enrollment data. If the general 
population figures are not for 1990 and 
1991, any comparison is invalid. The 
State should be aware that enrollment 
and participation do not equate. The 
number of enrolled individuals does not 
equal the number actually receiving 
services. HCFA. therefore, cannot be 
certain of the State's figures showing the 
participation of obstetrical and pediatric 
practitioners. 

The State's submittal reflected the 
number of physicians per county with a 
speciality in family practice, general 
practice, pediatrics or obstetrics/ 
gynecology who have filed at least one 
claim in the last 12 months. Since HCFA 
has not formally defined what 
constitutes a "participating 
practitioner", the Stale has used the 
liberal definition cited above. Even so. 
the State's attempt to show adequacy of 
access by practitioner participation was 
still insufficient For example, in both 
SPAs (90-18 and 91-2) the State 
attempted to provide data on the total 
number of practitioners by county. 
However, die State, without 
explanation, provided one number for 
two counties together. It is unclear why 
certain counties were grouped and 
where the practitioners are located or 
participated. In addition, for the 
counties with less than 50 percent 
provider participation, Indiana cited 
surrounding counties exceeding 50 








Federal Register / Vol. 56. No. 174 / Monday. September 9. 1991 / Notices 


43999 


percent. However, the State failed to 
demonstrate that recipients in such 
counties have the same access patterns 
as the general population in those 
counties. 

The State indicated that in areas 
where individual physicians are not 
immediately available, recipients have 
full access to clinic services for 
obstetrical and pediatric services. 

Clinics do not fall within the definition 
of obstetrical or pediatric services as 
defined in section 1926(a)(4) of the Act. 
Those definitions include only 
individual providers in the singular 
while specifically excluding inpatient or 
outpatient hospital services or other 
institutional services. HCFA believes 
the intent of Congress was to exclude 
services delivered on an outpatient 
basis by clinics. In fact the payment 
mechanism, at 42 CFR 447.321, is the 
same for clinic services and outpatient 
hospital services. Therefore, any data 
submitted to document the State's 
compliance with the practitioner 
participation standard, set forth in the 
March 26,1990 draft SMM, must exclude 
clinics. 

Finally, while the State has provided 
payment rates for all CPT codes listed in 
the draft SMM, there are places where 
the State used "ICIC." In order for 
HCFA to determine whether the 
requirements of section 1926 are met, 
they would need actual number amounts 
for all codes where this entry appears. 

The State did, however, submit data 
explaining how payment rates for 
obstetrical and pediatric services are 
incorporated into the capitation rates for 
Medicaid contracting HMOs. Therefore, 
that specific requirement of the statute 
has been met and that portion of each 
plan amendment was approved. 
However, because the fee-for-service 
payment rates for obstetrical and 
pediatric services in Indiana SPAs 90-16 
and 91-2 do not meet the requirements 
of section 1902(a)(30)(A). the remainder 
of the amendments were disapproved. 
Indiana SPA 90-16 was disapproved on 
June 5.1991, and Indiana SPA 91-2 was 
disapproved on June 26.1991. 

The notice to Indiana announcing an 
administrative hearing to reconsider the 
disapproval of its SPAs reads as 
follows: 

Ms. Marilyn Scales, Acting Commissioner, 
Department of Public Welfare, 100 North 
Senate Avenue, Room 701, Indianapolis, 
Indiana 46204, 

Dear Ms. Scales: I am responding to your 
request for reconsideration of the decision to 
disapprove Indiana State Plan Amendments 
(SPAs) 90-16 and 91-2. Indiana submitted 
SPAs 90-16 and 91-2 to establish the State's 
compliance with section 1926 of the Social 
Security Act (the Act). 


Section 1926 of the Act as added by section 
6402 of the Omnibus Budget Reconciliation 
Act of 1989, Public Law 101-239, requires that 
by no later than April 1 of each year 
(beginning in 1990). States are to submit plan 
amendments specifying their payment rates 
for obstetrical practitioner services and 
pediatric practitioner services. States also 
must provide specific information to 
document that those payment rates are 
sufficient to enlist enough providers such that 
obstetrical and pediatric services are 
available Medicaid recipients at least to the 
extent that such services are available to the 
general population in the geographic area 
(section 1902(a)(30)(A0 of the Act). In 
addition. States must submit data to 
document that payment to Health 
Maintenance Organizations take into account 
payment rates for fee-for-service obstetrical 
and pediatric services. 

The issue in this matter is whether the plan 
amendments meet the statutory provisions of 
section 1926(a) of the Act and thus, also 
comply with section 1902(a)(30)(A) of the Act. 

1 am scheduling a hearing on your request 
for reconsideration to be held on October 10. 
1991. at 10 a.m. in the 15th Floor Conference 
Room. 105 W. Adams Street, Chicago. Illinois. 
If this date is not acceptable, we would be 
glad to set another date that is mutually 
agreeable to the parties. The hearing will be 
governed by the procedures prescribed at 42 
CFR part 430. 

I am designating Mr. Stanley Katz as the 
presiding officer. If these arrangements 
present any problems, please contact the 
Docket Clerk. In order to facilitate any 
communication which may be necessary 
between the parties to the hearing, please 
notify the Docket Clerk of the names of the 
individuals who w'ill represent the State at 
the hearing. The Docket Clerk may be 
reached at (301) 597-3013. 

Sincerely, 

Gail R. VVilensky. 

Administrator, 

(Section 1116 of the Social Security Act) 

(42 U.S.C. section 1316); 42 CFR section 
430.18) 

(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medicaid Assistance 
Program). 

Dated: August 30,1991. 

Gail R. Wilensky. 

Administrator, Health Care Financing 
Administration, 

[FR Doc. 91-21508 Filed 9-6-91; 8:45 am) 
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Notice of Hearing: Reconsideration of 
Disapproval of Tennessee State Plan 
Amendment (SPA) 

agency: Health Care Financing 
Administration (HCFA). HHS. 

ACTION: Notice of hearing. 

summary: This notice announces an 
administrative hearing on October 16. 
1991, in room 701,101 Marietta Tower. 
Atlanta, Georgia to reconsider our 


decision to disapprove Tennessee SPA 
91-14. 

CLOSING DATE: Requests to participate in 
the hearing as a party must be received 
by the Docket Clerk by September 24, 
1991. 

FOR FURTHER INFORMATION CONTACr. 

Docket Clerk, HCFA Hearing Staff, suite 
110, Security Office Park, 7000 Security 
Blvd., Baltimore. Maryland 21207, 
telephone: (301) 597-3013. 
SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 
hearing to reconsider our decision to 
disapprove Tennessee State Plan 
amendment (SPA) number 91-14. 

Section 1116 of the Social Security Act 
(the Act) and 42 CFR part 430 establish 
Department procedures that provide an 
administrative hearing for 
reconsideration of a disapproval of a 
State plan or plan amendment. The 
Health Care Financing Administration 
(HCFA) is required to publish a copy of 
the notice to a State Medicaid Agency 
that informs the agency of the time and 
place of the hearing and the issues to be 
considered. If we subsequently notify 
the agency of additional issues that will 
be considered at the hearing, we will 
also publish that notice. 

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer within 
15 days after publication of this notice, 
in accordance with the requirements 
contained at 42 CFR 430.76(b)(2). Any 
interested person or organization that 
wants to participate as amicus curiae 
must petition the Hearing Officer before 
the hearing begins in accordance with 
the requirements contained at 42 CFR 
430.76(c). 

If the hearing is later rescheduled, the 
Hearing Officer will notify all 
participants. 

Tennessee submitted SPA 91-14 on 
March 29,1991 requesting approval of 
its plan amendment, specifying its 
payment rates for obstetrical 
practitioner services and pediatric 
practitioner services. The data supplied 
by the State, however, is insufficient to 
establish the State's compliance with 
the requirements of section 1926 of the 
Act. 

HCFA has determined that for 
obstetrical and pediatric rate SPAs to be 
approvable, they must include the 
following: 

1. Payment rates for this year and 
next year (i.e. 1991 and 1992) for those 
obstetrical and pediatric services 
covered under the State's plan. Pediatric 
rates must be specified by procedure, 
and we recommend the same format be 
followed for obstetrical services; 
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2. Dala that document that payment 
rates for obstetrical and pediatric 
serv ices are sufficient to enlist enough 
providers so that care and services are 
available under the plan at least to the 
extent that such care and services are 
available to the general population in 
the geographic area; and 

3. Data that document that payment 
rates to health maintenance 
organizations (HMOs) under section 
1903(m) of the Act taken into account 
the payment rates specified in number 1 
above. 

HCFA has also developed several 
guidelines that ii met by the State would 
evidence that the State meets the 
statutory requirements of section 1926 of 
the Act These guidelines are set forth in 
a draft State Medicaid manual (SMM) 
revision dated March 26.1990. 

Tennessee argues that its submittal 
meets the statutory requirements of 
sections 1902(a)(30](A) and 1926 of the 
Act under guideline 1 of the draft SMM 
revision, which permits the State to 
document its compliance with the 
statute by submitting data showing that 
at least 50 percent of obstetrical and 
pediatric practitioners are full Medicaid 
participants or that Medicaid 
participation is at the same rate as Blue 
Shield participation. Tennessee claimed 
that it exceeded the 50 percent criteria. 

Participating practitioners were 
defined by the State as those who have 
filed at least one obstetrical or pediatric 
claim in the last 12 months. The State's 
attempt to show adequacy of access by 
practitioner participation was 
insufficient The Slate provided data on 
the total number of practitioners by 
county. However, it did not include the 
required documentation for practitioner 
access patterns. For example, the State 
failed to demonstrate that recipients in 
its coimties have the same access 
patterns as the general population in 
those counties. Furthermore, there 
appears to be an excessive number of 
counties that fall below the 50 percent 
provider participation rate. For the 
counties with less than 50 percent 
provider participation. Tennessee cited 
surrounding counties which could 
pro\ide care. However, some of these 
surrounding counties also fail below the 
50 percent participation criteria. 

Also, the State's Submittal did not 
include any data relating to how rates 
established for payments to HMOs 
under section 1903(m) of the Act take 
into account fee-for-service obstetrical 
and pediatric payment rates. This data 
is required by section 1926(a) of the Act. 

Finally. Tennessee is proposing to 
reduce the physician reimbursement for 
physician services provided to children 
under 21 in excess of the limitations for 


physician, hospital visits and liver 
transplant hospital stays. The 
physicians will be reimbursed at 60 
percent of what otherwise would be 
reimbursed. Our concern is whether 
Tennessee would be able to enlist 
enough providers to provide the services 
to the children with a reduced 
reimbursement rate. 

Consequently, we had no choice but 
to disapprove the amendment. 
Accordingly, after consultation with the 
Secretary as required by 42 CFR 
430.15(c)(2), HCFA disapproved 
Tennessee SPA 91-14 on June 27,1991, 
because it violated existing Federal law. 

The notice to Tennessee announcing 
an administrative hearing to reconsider 
the disapproval of its SPA reads as 
follows: 

Mr. Manny Martins 

Assistance Commissioner of Medicaid 

Bureau of Medicaid 

729 Church Street 

Nashville. Tennessee 37219 

Augusts, 1991. 

Dear Mr. Martins: I am responding to your 
request for reconsideration of the decision to 
disapprove Tennessee State Plan 
Amendment (SPA) 91-14. Tennessee 
submitted SPA 91-14 on March 29,1991 
requesting approval of its plan amendment It 
specified the State’s payment rates for 
obstetrical practitioner services and pediatric 
practitioner services. The data supplied by 
the Stale, however, is insufficient to establish 
the State's compliance with the requirements 
of section 1926 of the Social Security Act (the 
Act). 

Section 1926 of the Act as added by section 
6402 of the Omnibus Budget Reconciliation 
Act of 1989, Public Law 101-239, requires that 
by no later than April 1 of each year. States 
are to submit plan amendments specifying 
their payment rates for obstetrical 
practitioner services and pediatric 
practitioner services. States also must 
provide specific information to document that 
those payment rates are sufficient to enlist 
enou^ providers such that obstetrical and 
pediatric services are available to Medicaid 
recipients at least to the extent that such 
services are available to the general 
population in the geographic area (section 
1902(a)(30)(A) of the Act). In addition. States 
must submit data to document that payments 
to Health Maintenance Organizations take 
into account payment rates for fee-for-service 
obstetrical and pediatric services. 

1 am scheduling a hearing on your request 
for reconsideration to be held on October 16, 
1991,10 ajn. in suite 701,101 Marietta Tower. 
Atlanta, Georgia. If this dale is not 
acceptable, we would be glad to set another 
date that is mutually agreeable to the parties. 
The hearing will be governe d by the 
procedures prescribed at 42 CFR part 430. 

1 am designating Mr. Stanley Krostar as the 
presiding officer. If these arrangements 
present any problems, please contact the 
Docket Clerk. In order to facilitate any 
communication which may be necessary 
between the parties to the hearing, please 


notify the Docket Clerk of the names of the 
individuals who will represent the State at 
the hearing. The Docket Clerk may be 
reached at (301) 597-3013. 

Sincerely, 

Gail R. WiJensky, 

Admin islrator, 

(Section 1116 of the Social Security Act (42 
U.S.C. section 1316): 42 CFR section 430.18) 
(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medicaid Assistance 
Program) 

Dated: August 29.1991. 

GaU R. Wilensky, 

Administrator, Health Care Financing 
A dminlstpatJoih 

[FR Doc, 91-21507 Filed 9-6-91; a45 am] 
BILUNQ CODE 412O-0S-II 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Administration 

[Docket No. N-91-3314] 

Submission of Proposed Information 
Collections to OM8 

agency; Office of Administration, HUD. 
action: Notices. 

summary: The proposed information 
collection requirements described below 
have been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comment on the subject 
proposals. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
these proposals. Comments should refer 
to the proposal by name and should be 
sent to: Wendy Swire. OMB Desk 
Officer. Office of Management and 
Budget. New Executive Office Building. 
Washington. DC 20503. 

FOR FURTHER INFORMATION CONTACT. 
David S. Cristy. Reports Management 
Officer, Department of Housing and 
Urban Development 451 7th Street. 
Southwest Washington. DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 

Department has submitted the proposals 
for the collections of information, as 
described below, to OMB for review, as 
required by the Papierwork Reduction 
Act (44 U.S.C. chapter 35). 

The Notices list the following 
information: (1) The title of the 
information collection proposal; (2) Lie 
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office of the agency to collect the 
informatioii: (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently mformation 
submissions will be required; (7) an 
estimate of the total number of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 


an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act 44 U.S.C. 3507; section 7(d) of 
the Department of Housing and Urban 
Dcrelopmenf Act, 42 U.S.C. 3535(d). 

Dated: August 28. t991. 

Kay Weaver. 

Acting Director, Information Policy and 
Management Division. 

Notice of Submission of Proposed 
Information Collection to OMB 

Proposal: Coinsurance Umbrella 
Reporting System (CURS). 

Office: Housing. 


Description of the Need for the 
Information and its Proposed Use: The 
automated data collection system will 
enable HUD to evaluate and review on 
an on-going basis, lenders* servicing and 
management practices and subsequent 
project performance. 

Form Number: None. 

Respondents: Business or Other For- 
Profit. 

Frequency of Submission: Monthly. 

Reporting Burden: 







Number of 
respondents ^ 

Frequency of „ 
response ^ 

Hours per 
response * 

Burden 

hours 

Infomwtfion coieetton_ 

— 


... 

... 


12 

3.34 

1.202 


Total Estimated Burden Hours: 1.202. 
Status: Reinstatement 
Contact Tony A- Green, HUD. (202) 
708-4280, Wendy Swire. OMB, (202) 395- 
6880. 

Dated: August 1991. 

Notice of Submission of Proposed 
Information Collection to OMB 

Proposal: Section 8 Housing 
Assistance Payments Program—Special 


Allocations (Loan Management Set- 
Aside). 

Offke: Housing. 

Description of the Need for the 
Information and its Proposed Use: This 
rule authorizes using Section 8 
assistance in existing Multifamily 
projects with HUD-insured or HUD-held 
mortgages, including section 202 projects 
and projects sold by HUD subject to 
purchase money mortgages. 


Form Number: None. 
Respondents: Individuals or 
Households, State or Local 
Governments and Non-Profit 
Institutions. 

Frequency of Submission: On 
Occasion. 

Reporting Burden: 




Number of ^ 

responderus ^ 

Frequency of „ 
response ^ 

Hours per 
response ^ 

Burden 

hours 

AppUcatk>ns. 






Notices... 


oUU 

1 

20 

16,000 



1,400 

t 

.5 

1 g 


Total Estimated Burden Hours: 16.700 
Status: Extension. 

Contact: James j. Tahash, HUD. (202) 
708-3944. Wendy Swire, OMB, (202) 395- 
6880 

Dated: August 1991. 

Notice of Submission of Proposed ^ 

Information Collection to OMB 

Proposal: Section 8 Housing 
Assistance Payments Program Estimate 


of Required Annual Contributions, 
Estimate of Total Required Annual 
Contributions, Requisition for Partial 

Office: Housing. 

Description of the Need for the 
Information and its Proposed Use: 
Forms HUD—52663. 52672, 52673, and 
52681 are used by Public Housing 
Agencies to estimate their annual 
contributions requirements, requisition 


funds, and to report actual receipt and 
expenditures to assure that project costs 
do not exceed the amount authorized in 
the Annual Contributions Contract 

Form Number: Forms HUD-52663, 
52672, 52673, and 52681. 

Respondents: State and Local 
Governments 

Frequency of Submission: Annually 
and Quarterly. 

Reporting Burden: 


HUD— 52672__ 

HUa~52073.. 

HU&- 62 a 6 a__ 

HUD— 52661_ 


Number of Frequency o« ^ Hours per Burden 

respondents response ^ response * hours 


6.200 I 1.5 9.300 

6^ 1 1.5 9.300 

6^ 4 1.0 24.800 

6.200 1 3.0 18,600 
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Total Estimated Burden Hours: 62,000. 
Status: Extension. 

Contact: Mary Conway. HUD (202) 
706-2943. Wendy Swire. OMB (202) 395- 
6880. 

Dated: August 28.1991. 

(FR Doc. 91-21545 Filed 9-8-91; 8:45 am) 
BiLUMQ cooe 4210-01-11 


(Docket No. N-91-3313] 

Submission of Proposed Information 
Coiiection to OMB 

AGENCY: Office of Administration, HUD. 
action: N otice. _ 

summary: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to; Wendy Swire. OMB Desk 
Officer. Office of Management and 
Budget. New Executive Office Building. 
Washington. DC 20503. 
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FOR FURTHER INFORMATION CONTACT: 

David S. Cristy. Reports Management 
Officer. Department of Housing and 
Urban Development. 451 7th Street, 
Southwest, Washington. DC 20410. 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total number of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
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information collection requirements; and 

(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: August 28.1991. 

John T. Murphy, 

Director Information Policy and Management 
Division. 

Notice of Submission of Proposed 
Information Collection to OMB 

Proposal: Single Family Mortgage 
Insurance on Indian Reservation and 
Other Restricted Lands. 

Office: Housing. 

Description of the Need for the 
Information and its Proposed Use: 
Verification of mortgage security and 
certification of eviction procedures by 
Indian tribes are needed by HUD to 
satisfy requirements for single family 
mortgage insurance and for use in the 
event of mortgage foreclosure. 

Form Number None. 

Respondents: State or Local 
Governments and Businesses or Other 
For-Profit. 

Frequency of Submission: On 
Occasion. 

Reporting Burden: 


Verification of Lien-......... 

Certification... 

Appeal of Field Office ... 


Nu-mber of ^ Frequency of ^ 
respondents r esponse 


Hours per 
response 



Burden 

hours 


500 

100 

10 


Total Estimated Burden Hours: 610. 
Status: Extension. 

Contact Richard Harrington, HUD, 
(202) 708-2676, Wendy Swire, OMB, 
(202) 395-7285. 

Dated: August 26,1991. 

[FR Doc. 91-21546 Filed 9-8-91; 8:45 am] 
BILUNG CODE 4210-01-11 


(Docket No. N-91-33121 

Submission of Proposed Information 
Coiiection to OMB 

agency: Office of Administration, HUD. 
action : Notice. __ 

summary: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 


review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESSES; Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to; Wendy Swire, OMB Desk 
Officer. Office of Management and 
Budget, New Executive Office Building, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 

David S. Cristy. Reports Management 
Officer. Department of Housing and 
Urban Development, 451 7th Street. 
Southwest, Washington. DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 


submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total number of hours 
needed to prepare the information 
submission including number of 
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respondents, frequency' of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act. 44 U.S.C 3507; Section 7(d) of 
the Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 

Dated: August 23.1991. 

John T. Murphy, 

Director, Information Policy and Management 
Division. 

Notice of Submission of Proposed 
Information Coliection to OMB 

Proposat Restriction on Use of 
Assisted Housing (FTl-2383). 

Office: Housing. 

Description of the Need for the 
Information and Its Proposed Use: This 
information is needed to comply with 
Federal statutes and regulations that 

prohibit HUD from making financial 
assistance available for the benefit of 
any alien who is not a lawful resident of 
the United States. The information is 
also needed to collect data on 
citizenship/alien status as part of 
determining tenant and applicant 
eligibility. 

Form Number: None. 

Respondents: Individuals or 
Households and Businesses or Other 
For-Profit, 

Frequency of Submission: Annually. 

Reporting Burden: 


Number of 
respondents 

^ Frequency of Hours per Burden 

response response * hours 

informattoo coliection..... 


1 1.16 167^ 

1 .05 144.155 

Recordkeeping. 

^ ooo noo 




Total Estimated Burden Hours: 
311,375. 

Status: Extension. 

Contact: James J. Tahash. HUD (202) 
708-3944. Wendy Swire. OMB (202) 395- 
6880. 

Dated: August 23,1991. 

(FR Doc. 91-21547 Filed 9-6-91; ft45 am) 
BILUNO CODE 42tB-0t-M 


[Docket No. N-91-3311) 

SubmIssJon of Proposed Information 
Collections to OMB 

AGENCY: Office of Administration. HUD. 
action: Notices. 

summary: The proposed information 
collection requirements described below 
have been submitted to the Office of 
MaMgement and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act The Department is 
soliciting public comment on the subject 
proposals. 

ADDRESSES: Interested persons are 
invited to submit comment regarding 
these proposals. Comments should refer 
to the proposal by name and should be 
sent to: Wendy Swire. OMB Desk 
Officer. Office of Management and 
Budget, New Executive Office Building. 
Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 

David S. Cristy, Reports Management 
Officer. Department of Housing and 
Urban Development. 451 7th Street. 
Southwest. Washington, DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposals 
for the collections of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

The Notices list the following 
information: (1) The title of the 
information collection proposal; (2) the 
ofTice 6f the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable: (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 


(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507; Section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: August 27.1991. 

John T. Murphy. 

Director, Information Policy and Management 
Division, 

Notice of Submission of Proposed 
Information Collection to OMB 

Proposal: Housing Development Grant 
Program Project Settlement Procedures 

Office: Housing. 

Description of the Need for the 
Information and its Proposed Use: The 
collection of project settlement 
information is necessary to implement 
the program regulation at 24 CFT^ part 
850.79. This section of the regulation 
requires, upon construction completion, 
that the program respondents account 
for funds expended. Such accounting Is 
provided through the project settlement 
process. 

Form Number: None. 

Respondents: Stat*e or Local 
Governments, 

Frequency of Submission: On 
Occasion. 

Reporting Burden: 






Number of 
Respondents ^ 

Frequency of 
Resportse ^ 

Hours per 
Respo^ “ 

Burden 

Hours 

Grant Appikcation. 

....... 


----. 

65 

1 

16 

1.040 


Contact: Freda Nicolosi. HUD. (202) 
708-4961. Wendy Swire, OMB, (202) 395- 
6880. 


Total Estimated Burden Hours: 1.040. 
Status: Extension. 


Dated: August 27,1991. 
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Notice of Submission of Proposed 
Information Collection to OMB 

Proposal: Request for Preliminary 
Determinalion of Eligibility as Nonprofit 
Sponsor and/or Mortgagor. 

Office: Housing. 

Description of the Need for the 
Information and its Proposed Use: Form 
HUD~3433 identifies the nonprofit 


qualifications to successfully sponsor a 
multifamily housing project. Forms 
HUD-3434 and 3435 identify the 
nonprofits motivation for sponsoring the 
project and relationships that exists 
between the officers, directors, and 
other development team members. 
Outstanding regulations prohibit 
nonprofits from being controlled or 


under the direction of firms seeking to 
derive a profit or gain. 

Form: HUD-3433, HUD-3434, and 
HUD-3435. 

Respondents: Businesses or Other For- 
Profit, and Non-Profit Institutions. 

Frequency of Submission: On 
Occasion. 

Reporting Burden: 


Number of ^ Frequency of ^ Hours per Burden 

Respondents ^ Response ^ Response_Hours 


HUD-Form 3433 ... 

141 in.Prvm 'XA'XA . 



.... ov 

30 

1 

.5 

15 

HUD-Form 3435 . 



210 

1 

.25 

5^50 









Total Estimated Burden Hours: 90 
Status: Revision, 

Contact: Genevieve Tucker, (202) 708- 
0283, Wendy Swire, OMB. (202) 395- 
6880. 

Dated: August 27.1991. 

[FR Doc. 91-21548 Filed 9-6-91; 8:45 am) 
BILUNG CODE 4210-01-M 


[Docket No. N-91-3315] 

Submission of Proposed information 
Collection to OMB 

agency: Office of Administration, HUD. 
action: Notice. 

summary: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to: Jennifer Main. OMB Desk 
Officer. Office of Management and 
Budget, New Executive Office Building, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
David S. Cristy. Reports Management 


Officer. Department of Housing and 
Urban Development, 451 7th Street, 
Southwest. Washington. DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 

Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
Office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use: (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total number of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 


proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act 44 U.S.C. 3507; Section 7(d) of 
the Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 

Dated: August 30,1991. 

Kay Weaver, 

Acting Director, Information Policy and 
Management Division. 

Notice of Submission of Proposed 
Information Collection to OMB 

Proposal: Real Estate Settlement 
Procedures Act (RESPA) Section 10-24 
CFR Part 3500 Regulation X). 

Office: Housing. 

Description of the Need for the 
Information and its Proposed Use: Real 
Estate Settlement Procedures Act. 
Escrow Account Statements, and 
Section 942 of Public Law 101-625 adds 
a new section 10(c)(1) and section 
10(c)(2) of RESPA which requires the 
servicer of a federally related mortgage 
to provide the borrower with Initial and 
Annual Escrow Statement and requires 
HUD to prescribe a format for such. 
Section 10(b) requires the servicer to 
disclose escrow shortages. 

Form Number: None. 

Respondents: Businesses or Other For- 
Profit. 

Frequency of Submission: On 
Occasion. 

Reporting Burden: 




Number of ^ 

respondents ^ 

FrequefKy of ^ 
response ^ 

Hours per 
response 

Burden 
"" hours 

Information Collection. 


. .. 20,000 

1,635 

0.245872 

8,040,014 


Total Estimated Burden Hours: 
8,040,014. 

Status: Reinstatement. 

Contact: Judith Webb Spehnan, HUD. 


(201) 708-2819. Jennifer Main, OMB, 

(202) 395-6880. 

Dated: August 30,1991. 

[FR Doc. 91-21549 Filed 9-6-91; 8:45 am] 

BILLING CODE 421(M)1-M 


[Docket No. N-91-3316] 

Notice of Submission of Proposed 
Information Collection to OMB 

agency: Office of Administration, HUD. 
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ACTION: Notice. 


summary: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to: Wendy Swire, OMB Desk 
Officer, Office of Management and 
Budget, New Executive Office Building, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 

David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development. 451 7th Street. 
Southwest, Washington, DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 


SUPPLEMENTARY INFORMATION: The 

Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal: (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total number of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 


AuthcMity: Section 3507 of the Paperwork 
Reduction Ad. 44 U.S.C. 3507; Section 7(d) of 
the Department of Housing and Urban 
Development Act. 42 U.S.C. 3535(d). 

Dated: August 29,1991. 

John T. Murphy, 

Director, Information Policy and Management 
Division, 

Notice of Submission of Proposed 
Information Collection to OMB 

Proposal: Waiver Request for the 
Admission of Over-Income Tenants in 
Subsidized Projects. 

Office: Housing. 

Description of the Need for the 
Information and Its Proposed Use: HUD 
needs the information collected through 
waiver request to evaluate, approve, 
and track the number of tenants who are 
housed and do not receive the benefit of 
a tenant-based subsidy. 

Form Number: None. 

Respondents: Businesses or Other For- 
Profit, Non-Profit Institutions, and Small 
Businesses or Organizations. 

Frequency of Submission: On 
Occasion. 

Reporting Burden: 


Number of Frequer>cy of Hours per Burden 

- - ^ response ^ response ” hours 

Information Collection ... 

_’ ------ 350 1 1 350 


Total Estimated Burden Hours: 350. 
Status: Extension. 

Contact James J. Tahash, HUD, (202) 
708-3944, Wendy Swire, OMB, (202) 395- 
6880. 

Dated: August 29.1991. 

[FR Doc. 91-21550 Filed 9-8-91; 8:45 am] 
BILUNQ CODE 4210-01-M 


Office of the Assistant Secretary for 
Community Planning and 
Development 

[Docket No. N-91-3238; FR-2962-N-021 

Neighborhood Development 
Demonstration Program (NDDP); 
Announcement of Funding Awards 

AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 

ACTION: Announcement of funding 
awards. 


summary: In accordance with section 
102(a)(4)(C) of the Department of 
Housing and Urban Development 
Reform Act of 1989, this announcement 
notifies the public of funding decisions 


made by the Department in a 
competition for funding under the 
Neighborhood Development 
Demonstration Program (NDDP). The 
announcement contains the names and 
addresses of the award winners and the 
amounts of the awards. 

EFFECTIVE DATE: September 6.1991. 

FOR further information CONTACT. 
Regina Espenshade, Office of Technical 
Assistance, Community and 
Neighborhood Management Division. 
CGTC, Department of Housing and 
Urban Development, room 7156, 451 
Seventh Street, SW.. Washington. DC 
20410; telephone number (202) 708-2186. 
(This is not a toll free number.) The TDD 
number is (202) 708-0564. These are not 
toll free numbers. 

SUPPLEMENTARY INFORMATION: Section 
123 of the Housing and Urban-Rural 
Recovery Act of 1983 (Pub. L 98-181) 
authorized the Neighborhood 
Development Demonstration Program. 
The pu^ose of this Program is to 
determine the ability of neighborhood 
organizations to support eligible 
neighborhood development activities 
using cooperative efforts and monetary 
contributions from individuals. 


businesses, and nonprofit and other 
organizations located within established 
neighborhood boundaries. 

The Federal funds are incentive funds 
to promote the development of this 
concept, and to encourage neighborhood 
organizations to become more self- 
sufficient in their development 
activities. Thirty percent of the 1991 
awards were made to previous grantees 
in the Program; the remaining 70 percent 
of the awards were made to those 
organizations selected from among new 
applicants. 

Applications, which were due on May 
24,1991, were scored and selected for 
funding on the basis of '^Evaluation 
Criteria” which were contained in the 
announcement of availability of NDDP 
funds published on Friday, March 29, 

1991 (56 FR 13240). A total of $1.9 million 
was awarded to 41 neighborhood 
organizations in 22 States. In 
accordance with section 102(a)(4)(C) of 
the Department of Housing and Urban 
Development Reform Act of 1989 (Pub. 

L 101-235, approved December 15, 

1989), and the Department is publishing 
the names, addresses, and amounts of 
those awards as follows: 
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Recipient 


1. Bethei New Lite. lnc.^Ma. Mary Nelson, 367 N. Karlov. Chicago. IL 60624 ....-.—. 

2. Bernal Heights Com. Fnd., Ms. Helen Heifer. 515 Cortland Ave.. San Francisco. CA WItO --- 

3. Old 1st Ward Comm. Aesn.. Mr. Eugene Oventorf. S4 Vandafis St. Buffato, NY t4204i --- 

4. SaNxf Para La Gente. Irxj., Ms. BertMra Garcia; 10 Carr St. Watsonville. CA 95076..,~,.« ..—— 

5. Reach Inc, Ms. Charleoe Johnson. 1840 MidlandL Detroit, Ml 48238 ---- 

6. Iron Mountain/Ozan Inghram, Mr. Fredlfle L Johnson. 1101 Couch St. Texarkana. AR 75502 ...... 

7. Martin House Comm. For Justice. Rev. Brain Mccormick. 802 E. State St. Trenton. NJ 98606 .... 

8. Acorn Housing Corp.. Inc, Mr. Martin ShaUoo. 808 N. 1st Si. Pboenw, AZ 86004- .... 

9. Southemside Block Partnership. Ms. Ua Mae Block, 846 W. Washington St, Greenville, SC 2960$ —. 

10. Gtizens N ei gh . Coalition. Ms. Dorothy Burse. 801 E. 17th St, Indianapolis^ IN 46202: ----—. 

11. Yonkers Apt Improvement Progam, Mr. Duane L Nealon, 20 S. Broadway, Room 912. Yonkers, NY 1Q7Q1-3702 

12. Beacon Light Ovic League, fnc.. Ms. Edith R. Jones. P.O. Box 4683, Norfolk, VA 23523 ..... 

13. Mark Twain Alliance. Mr. L Oevid Outlaw. 5312 Queens Ave.. St LouiSv MO 63115 ....— 

14. Mutual Housing Assn. o(f New York; Mr. La%v9orT Shadbum. 845 Ratbush Ave., Brooklyn. NY %122B .. 

15. Walnut Hills Redev. Foundatton*. Me. Daphne A. Sloan. 2601 Melrose Ave., ancwiatl. OH 45206 ... 

16. Guadalupe Economics Services. Mr. Richard Lopez. 14161st St, Lubbock. TX 79401 -- 

17. E T A Creative Arts Foundation. Mr. Jerome Adams, 7558 S. South Chicago Ave.. Chicago. It 60619u- . 

18. Cairotl Gardens Assoc. Inc., Mr. Menuef Ortiz Arroyo, 515 Court St, Brooklyn, NY 11231 ... 

19. Coalition of N.E. Assoc. Comrw, Ms. Miriam C. Lynch. 100 William Warfield Drive. Rochester. NY 14605 -. 

20. Dorchest^ Bay Econ. Dev. CotQ,, Mr. David Knowles, 594 Columbia Road, #302, Dorchester. MA 02125.-. 

21. Fksi Ward Action Council. Inc. Mr. Jerry Witterd, 310 Qinton St, Binghamton. NY 13905 - 

22. Rockford Neighborhood Redevelopment Mr. David Stocker. 318 N. Church St. Rockford. IL 61101 .-. 

23. Rockawey Dev. 6 Rev. Corp., Mr. Ed Remserr, 1931 Mott Ave. (Room 318), Far Rockarway. NY 11691....-.. 

24. Hubbard Richard Cormnanity, Ms. Isabelle WHson. 2661 Bagley, Detroit Ml 48216 .. 

25. Harlem Restoration Project Me. Marta M. Runyon, 461 West 125th St. New York, NY 10027 .. 

26. West Bank CDC. Inc.. Mr. George A. Garnett, 2000 South Fifth St. Minnaapofis, MN 55454 ..- 

27. Cass Corridor N D D R. Ms. Lillian E. Randolph. 3901 Cass Ave.. Detroit, Ml 48201 -- 

28. Glenville Community Center. Mr. Rick Gklespi Mobley. 10504 Helena Ave.. Cleveland. OH 44108 -- 

29. Be.1<eley Youth Altenudhres. Ms. Nlculla WHIiams. 2141 Bonar SL. Berkeley. CA 94702. -- 

30. North Eaar Block Clob Alliance, Ms. Jerdine Johnson. 1499 Gifford Ave.. Rochester. NY 14609 .. 

31. South Community Organization. Ms. Karen M. Schaber. 2201 S. 7th SL. Milwaukee, Wl 53215 -- 

32. Turtle Mtn. Indian Hist. Soc.. Mr. Les Lafountain. Box 257, Belcoort. ND 58316 ---. 

33. Nueva Esperanza, Ms. Kathryn Kroll, 401 Main St, Holyoke, MA 01040 --— —-— .—— . 

34. Jackson Heights Comm. Day Care, Mr. Albert Blanch. 1 1(X) N. Jordan SL, Albany. GA 31705 ———- —. 

35. Cambodian Business Assn.. Ms. Vbra K KanthoiH. 2338 E. Anaheim SL. Suite 200, Long Beach, CA 90804., . 

36 Hough Area Partners In Progress. Ms. Maetene J. Myers, 1215 East 79th SL. Geveiand, OH 44103 .-. 

37. Northeast Derrver Housing Center, Mr. Getabecha Mokonnen, 1735 Gaylord St, Denver. CO 80206- 

38. Moore Community House. Inc., Ms. Carol Burnett, 406 Davis St, Biloxi, MS 39530.....- 

39. North Ward Center, Inc., Mr. Stephen N. Adubato, 346 kteunt Prospect Ave.. Newark. Nd07104 --—. 

40. HiH Community Dev. Corp.. Mr. Stanley Horn, 2Q1S>2Q17 Centre Ave.. Pittsburgh, PA 15216-.—..—. 

41. Omaha Ecor>orr>ic Dev. Corp.. Mr. Alvin M. Goodwin, 2221 North 24th SL, Omaha NE 68110... 


Amount 


$48^660 

50.000 

sa.oeo 

SOvOOO 

50.000 

50.000 

50JXK) 

50,000 

scyjoQO 

50.000 

50,006 

SOiOQO 

50,000 

50.000 

50.000 

50,000 

25,000 

50,000 

2a600 

45,000 

50;900 

50,000 

saooo 

5e;000 

saooo 

50.000 

saooo 

50.000 

90.000 

saooo 

saooo 

saooo 

40.000 

5QJQQO 

50,000 

50,000 

50.000 

30,000 

50.000 

50,000 

50.000 


Datedh. September 3.199T. 

S. Anna Kondratas, 

Assistani Secretary, Community Planning and 
Development 

[FR Doc 91-21542 Filed 9-6-91; 8:45 ami 
BILUNG CODE 4210-29-M 


[Docket N(xD-9t-9601 

Office of the Regional Administrator— 
Regional Housing Commlsslonef, 
Atlanta Regional Office; Redelegation 
of Authority 

agency: Office of die Regtonaf 
Administrator—Regional Housing 
Commissioner, HUB Atlanta Regional 
Office. 

action: Notice of redetegation of 
authority. 

SUMMARY: This Notice redelegates to the 
Regional Director ol Housing for the 
Atlanta Regional Office and the Field 
Office Managers in Region IV the 
authority of ^e Assistant Secretary ibr 
Housing!—Federal Housing 
Commissioner and the General Deputy 
Assistant Secretary for Housing— 
Deputy Federal Housing Commissioner 
to approve plans of action submitted by 


owners, pursuant to 24 CFR part 248, 
which implementa the Emergency Low 
Income Housing Preservation Act, title 11 
of the Housing and Community 
Development Act of 1987 (the “1987 
Act“) and the Low Income Housing 
Preservation and Resident 
Homeownership Act of1990, title VI of 
the National Affordable Housing Act 
(the “1990 AcH- 

EFFECTIVE DATE: August 19* 1991. 

FOR FURTHEN INFORMATION CONTACT: 
Neil A. Zittraoer, Regional Director of 
Housing, Atlanta Regional Office, U.S. 
Department of Housing and Urban 
Development Richard B. Russell Federal 
Building, 75 Spring Street SW.,. Atlanta, 
Georgia 303oi-3368* telephone (4041331- 
4127 [This is not a tolirfree number.) 
SUPPLEMEICTARY INFORMATION: The 1987 
Act and the 1990 Act require owners of 
eligible low income housing who intend 
to prepay the mortgage, terminate the 
mortgage insurance contract, accept 
incentives in exchange for extending the 
low income affordability restrictions, or 
tranaf^ the project to a qualified 
purchaser, to submit a plan of action 
providing for such prepayment, 
termination, extension, or transfer. 


SectiOTi 225 cf the 1967 Act and sections 
218, 222 and 220 of the 1990 Act provide 
the Secretary with the authority to 
approve plans of action subject to the 
criteria set forth therein. The authority 
to approve plans of action also includes 
the incidental authority to issue notice 
of deficiency letters, prelimmary 
approvals of plans of action, and final 
approvals of plans of action. The 
authority to approve plans of action, 
however, does not include the authority 
to issue Rnal approval of plans of action 
prior to receipt of confirmation of 
assignment of subsidy funds, where 
such funds are part of the plan of action. 

Under a redelegation of authority 
published in the Federal Register at 56 
FR 33763 on July 23,1991, the Assistant 
Secretary for Housing—Federal Housing 
CommisstoneF and the General Deputy 
Assistant Secretary for Housing— 
Deputy Federal H o u s i ng Commissroner 
redelegated the authority, as set forth in 
title II of the 1987 Act and title VI oi the 
1990 Act, to approve plans of actibn, 
submitted by owners of eligible low 
income housing who intend to prepay 
the mortgage, terminate the mortgage 
insurance contract, accept incentives in 
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exchange for extending the low income 
affordability restrictions, or transfer the 
project to a qualified purchaser, to 
Regional Administrators. The authority 
to approve plans of action includes the 
incidental authority to issue notice of 
deficiency letters, preliminary approvals 
of plans of action, and final approvals of 
plans of action. The authority to 
approve plans of action also includes 
the incidental authority to issue notice 
of deficiency letters, preliminary 
approvals of plans of action, and final 
approvals of plans of action. The 
authority to approve plans of action, 
however, does not include the authority 
to issue final approval of plans of action 
prior to receipt of confirmation of 
assignment of subsidy funds, where 
such funds are part of the plan of action. 

Authorities Redelegated 

That redelegation provided that 
Regional Administrators may. at their 
option, redelegate this authority to Field 
Office Managers or. in the case of 
combined regional and field offices. 
Regional Administrators may redelegate 
this authority to Regional Directors of 
Housing. In accordance with that 
redelegation, this redelegates the 
described authority to the Regional 
Director of Housing and. within their 
areas of jurisdiction, to Field Office 
Managers having multifamily housing 
responsibilities. 

Authority: Sec. 7(d). Department of Housing 
and Urban Development Act (42 U.S.C. 
3535(d)). 

Dated; August 27,1991. 

Raymond A. Harris, 

Regional Administrator—Regional Housing 
Commissioner. 

|FR Doc. 91-21541 Filed &-6-91; 8:45 am) 

BILUNO COO€ 4210-01-M 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

(Docket No. D-91-959; FR-3073-D-01 j 

Redelegations of Authority To Declare 
a Default Under a Regulatory 
Agreement on Multifamily Housing 
ProjecU, Health Care Facilities. Und 
Development Programs and Group 
Practice Facilities Programs 

AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 

ACTION: Notice of redelegation of 
authority to declare a default under a 
regulatory agreement on multifamily 
housing projects, health care facilities, 
title X land developments and group 
practice facilities. 


SUMMARY: The Assistant Secretary for 
Housing—Federal Housing 
Commissioner is redelegating to the 
Regional Administrators certain 
authority to declare a default under a 
Regulatory Agreement for five specified 
reasons imder several programs and 
functions authorized by titles II. X. and 
XI of the National Housing Act (12 
U.S.C. 1701 et seg.). 

EFFECTIVE DATE: August 30. 1991. 

FOR FURTHER INFORMATION CONTACT: 
Herbert Goldblatt. Assistant General 
Counsel for Affirmative Litigation. 

Office of Program Enforcement, 
Department of Housing and Urban 
Development. 451 Seventh Street SW., 
room 10270, Washington. DC 20410, (202) 
706-0557. This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: This 
redelegation of authority redelegates to 
certain HUD regional officials authority 
delegated to the Assistant Secretary for 
Housing—Federal Housing 
Commissioner by the Secretary of 
Housing and Urban Development in 
previous delegations, including the 
notice of delegation of authority 
published in the Federal Register at 45 
FR 60820 on September 12,1980 and the 
notice of consolidated delegations of 
authority published at 54 FR 22033 on 
May 22,1989, to declare a default under 
a Regulatory Agreement for five 
specified reasons. These include the 
failure to provide HUD with required 
financial reports, failure to maintain 
books and records in a manner suitable 
for reasonable inspection or audit by the 
Department, failure to provide monthly 
financial statements where required, 
placement of an unauthorized second 
lien or encumbrance where the mortgage 
is no longer insured but is held by the 
Secretary, and unauthorized use of 
multifamily project income or assets 
that do not exceed an aggregate damage 
claim of $200,000 (amount sought after 
doubling must not exceed $200,000). 

The Regulatory Agreement is a 
contract executed between HUD and a 
mortgagor. It is used for the purpose of 
controlling or regulating the daily 
operations of multifamily housing 
projects, cooperatives, health care 
facilities, land developments and group 
practice facilities which have mortgages 
insured or held by the Secretary. This 
contract contains a variety of remedial 
measures HUD may take upon violation 
by the mortgagor. 

This redelegation is necessary so that 
HUD may more efficiently carry out its 
responsibilities for programs and 
functions authorized by titles II, X. and 
XI of the National Housing Act (12 
U.S.C. 1701 et seg.]. It is made in 
contemplation of anticipated litigation 


by HUD to obtain specific performancp 
and damages for default under the 
Regulatory Agreement. This 
redelegation of authority does not affect 
previously published delegations for 
Headquarters officials with respect to 
powers and authorities to administer the 
Multifamily Housing Programs, Health 
Care Facilities, the Land Development 
Program and the Group Practice 
Facilities Program as described herein. 
Since this redelegation involves only 
internal matters of agency management, 
no comments or public procedure are 
required. 

Accordingly, the Assistant Secretary 
for Housing—Federal Housing 
Commissioner redelegates the following 
authority; 

Section A. Authority Redelegated. 
HUD Regional Administrators and 
Deputy Regional Administrators are 
redelegated authority to declare a 
default under the Regulatory Agreement 
for multifamily, cooperative, health care 
facilities, land developments and group 
practice facilities under titles II, X, and 
XI of the National Housing Act (12 
U.S.C. 1701 et seg.) for the following 
reasons; 

1. Failure to provide HUD with 
required financial reports; 

2. Failure to maintain books and 
records in a manner suitable for 
reasonable inspection or audit by the 
Department; 

3. Failure to provide monthly financial 
statements where required; 

4. Placement of an unauthorized 
second lien or encumbrance where the 
mortgage is no longer insured but is held 
by the Secretary; and 

5. Unauthorized use of multifamily 
project income or assets that do not 
exceed an aggregate damage claim of 
$2(X),000 (amount sought after doubling 
must not exceed $200,000). 

Section B. Exercise of Redelegated 
Authority. Redelegation of authority 
under section A shall not be construed 
to modify or otherwise affect the 
outstanding authority delegated to HUD 
Headquarters officials with respect to 
powers and authorities to administer the 
programs identified in section A. 

Authority: Sec. 7(d), Department of Housing 
and Urban Development Act (42 U.S.C. 

3535(d)). 

Dated: August 30,1991. 

Arthur). Hill, 

Assistant Secretary for Housing—Federal 
Housing Commissioner. 

(FR Doc. 91-21551 Filed 9-6-91; 8:45 am) 

BILUNQ CODE 4210.27-M 
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DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[A2-04(M)1*4333-02 RPRMl 

Gila Box Advisory Committee; Meeting 

AGENCY: Bureau of Land Management 
Interior. 

action: Notice of meeting._ 

summary; Notice is here by given in 
accordance with 43 CFR part 170O» that 
a meeting of the Gila Box Riparian 
National Conservation Area (NCA) 
Advisory Committee will be helcL 
dates: Tuesday* October 15* 1S91* 1 pjn. 
addresses: BLM Safford District Office. 
425 E. 4th Street* Safford* Arizona 85548. 
FOR FURTHER INFORMATION: Meg Jensen, 
Gila Resource Area Manager. 425 E. 4th 
Street Safford, Arizona 85546. 

Telephone 602^28-4040. 

SUPPLEMENTAL INFORMATION: Thc NCA 
Advisory Conunittee was established by 
the Arizona Desert Wilderness Act of 
1990 to provide input to the Safford 
District on management of the Gila Box 
Riparian National Conservation Area. 
The Advisory Committee will assist 
with preparation of the Gita Box 
Coordinated Resource Management 
Plan by identifying issues and concerns, 
and by assisting with deveJopment of a 
monitoring strategy using Limits of 
Acceptable Change (LAC). 

The agenda for the meeting will 
include: 

1. Introduction of Gila Box work group 
members, which include Advisory 
Committee and BLM planning teanx 

2. Discussion of the Affected 
Environment for the NCA. 

3. SHde show of the Gita Box. 

4. Review issues and concerns 
identified in public scoping meetings. 

5. Identify roles and responsibilities of 
work group members. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the Committee between 3 
and 4 pjm., or may file written 
statements for consideration by the 
Committee. Anyone wishing to make an 
oral statement must contact the BLM 
Gila Resource Area Manager by Friday. 
October 11* 1991.. 

Summary minutes of the meeting will 
be maintained in the Safford District 
Office and will be available for public 
inspection (dining regular business 
hours) within 30 days following the 
meeting. 

Dated: August 27.1991. 

Frank Rowley, 

Acting District Manager. 

(FR Doc. 91-21423 Filed 9-6-91; 8:4Samf 

BILUNG CODE 4310-32-11 


(NV-930-9V4320-13} 

Las Vegas District Grazing Advisory 
Board Meeting; Nevada 

Notice is hereby given in accordance 
with Public Law 92-463 that a meeting of 
the Las Vegas District Grazing Advisory 
Board will be held Friday, September 27, 
1991. The meeting will begin at 9 a.m. in 
the conference room of the Las Vegas 
District Office, 4765 W. Vegas Drive, 
and continue until 3:00 pan. 

The agenda is as follows: 

1. Welcome and introductions. 

2. Range improvement program, status 
update* and proposals. 

3. Update on the Statehne RMP and 
time frames. 

4. Final biologicai opinion of US Fish 
and Wildlife Service on livestock 
grazing in Desert tortoise habitat. 

5. Allotment evaluations* decisions, 
and agreements planned and issued in 
the Statehne and Caliente Resources 
Areas. 

6. Public comments. 

7. Arrangements for next meeting. 

The meeting is open to the public. 

Interested persons may make oral 
comments to the board during thc public 
comment period on the day of the 
meeting or they may file written 
statements for the board’s consideration 
during the meeting. Notify the District 
Manager. BLM. 4765 West Vegas Drive, 
P.O. Box 26669i Las Vegas, Nevada 
69126, if you wish to make an oral 
statement to the Board. Summary 
minutes of the board meeting will be 
maintained at the Las Vegas District 
Office. The minutes will be available for 
public inspection during regular office 
hours (7;3Q a.m. to 4:15 p.m.) within 30 
days after the meeting. 

Bon ColRns, 

District Manager, Las Vegas. 

[FR Doc. 91-21419 Filed 9-6-91; 0:45 am) 
BtLUNQ CODE 431»4C-» 


lCA-060-01-5440-10-B02t; CA-284Q3J 

California Desert District, Notice of 
Realty Action, Proposed Exchange of 
Public and Private Lands, San 
Bernardino County, CA 

agency: Bureau of Land Management* 
Interior. 

action: Notice of Realty Action CACA 
28403, Proposed Exchange of Public and 
Private Lands. 


summary: The following described 
public lands in San Bernardino County 


are being considered for disposal by 
exchange under Section 206 of the 
Federal Land Policy and Management 
Act of 1976: 43 U.S.C. 1716: 

San Beraardiiio Mencfian* California 

T. 5 N.. R. 13 E.. 

Section 8: All; 

Section 15: AIT; 

Section 22: WVi; 

The selected public lands aggregate 1600.00 
acres. 

In exchange for these lands*, the 
United States will acquire the following 
described offered private lands located 
within the Cadiz Dunes and Piute Valley 
area from Rail-Cycle* LP, a partnership 
of Waste Management of North America 
and Atchison. Topeka and Santa Fe 
Railroad Company; 

San Bernardino Meridian, California 

T. 4 N.. R. 15 EL. 

Section 33: All; 

T. 13 N., R. 19 E.* 

Section 29: Alh 

The offered non-Federal lands aggregate 
1280.00 acres. 

The purpose of this exchange is to 
transfer public lands in the southern 
part of the Needles Resource Area near 
the AT&SF railroad tracks in the vicinity 
of Bristol Lake for land owned by 
AT&SF in the Cadiz Dunes and P»de 
Valley areas. Rail-Cycle proposes 
intensive development of the land to 
dispose of nonhazardous materials 
resulting from a recycling program for 
the City of Los Angeles. 

The exchange will be completed on an 
equal value basis. Full equalization of 
values will be achieved through acreage 
adjustment. The exchange will not be 
completed until all necessary field 
inventories, environmental assessments, 
and mineral reports are completed. 

The public lands to be convej'ed will 
be subject to the following terms and 
conditions: 

A. Reservations to the United States. 

1. A right-of-way thereon for ditches 

or canals constructed by the authority of 
the United Stales. Act of August 30.1890 
(43 U.S.C. 945). 

'2. Those rights encompassed by 
railroad grant patent 5090 issued July 27* 
1908 and which affects lands in a 
portion of the Sy 2 Sy 2 of Section 8 and a 
portion of IhaNViNViof Section 15 
within T. 5 N^ R. 13 E.. SBM. 

All minerals will be conveyed unless 
following the completion of mineral 
reports, the authorized officer 
determines whether reservation of ^ or 
part the minerals, or the exc hange , is in 
the public interest 

B. Third Party Rignis. The public lands 
vyould be patented subject to; 
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1. Those righte for construction, 
operation and maintenance of an 
underground natural oil pipeline and 
related equipment grant^ to the AIP 
American Pipeline Company by right-of- 
way Serial No. CACA 14013 under the 
Act of February 25,1920, as amended 
(30 U.S.C. 185). 

2. Mining Claim Serial Nos» 33345PL 
and 33346PL located by National 
Chloride Co. on Elecember 21.1957 
within T. 5 N., R. 13 E„ SBM, Section 22: 
WV^ The exchange will not be 
completed until these claims are 
relinquished, or transferred to the 
propooenu 

As provided in 43 CFR 2201.1(b). the 
publication of this notice in the Federal 
Register shall segregate, subject to 
existing valid rights, the public lands 
described herein from all other forms of 
appropriation under the public land 
laws, including the mining laws, but not 
the mineral leasing laws. The 
segregative effect will terminate upon 
issuance of a conveyance document, 
upon publication in the Federal Register 
of « termination of the segregation, or 
two years from the date of tin's 
publication, which ever occurs first. 

For detailed information concerning 
this exchange contact Ken McMullen, 
Needles Resource Area, at (619) 320- 
3896. For a period of 45 days after 
publication of this notice in the Federal 
Register, interested parties may submit 
comments to the District Manager. 
California Desert District, 6221 Box 
Springs Blvd., Riverside, CA *92507-0714. 
Any adverse comments will be 
evaluated by the State Director, who 
may vacate or modify this realty action 
and issue a final determination. In the 
absence of any objections, this realty 
action will become the final 
determination of the Department of the 
Interior. 

Dated: August 26.1991. 

Gerald E. liiltier. 

District Manager. 

(FR Doc. 91-21420 Filed 9-6-91; &45 am) 

BILUNQ code 431X>-404I 


(lD-060-01-4212-t3; 101-26567] 

Realty Action; Exchange of Public 
Lands In Bonner County and Kootenai 
County; Idaho 

AGENCY: Bureau of Land Management. 
Interior. 

ACTION: Notice of realty action; 
exchange of public lands in Bonner 
County and Kootenai County, Idaho. 

summary: This notice is to advise the 
pubhc that the Bureau Empire Resource 
Area Coeur d'Alene District of the 


Bureau of Land Management and ).D. 
Lumber, Inc., are proposing a land 
exchange. The following described 
public lands have been determined to be 
suitable for disposal by exchange under 
section 206 of the Federal Land Policy 
and Management Act of 1978. 43 U.S.C. 
1716: 

Boise Meridian. Idaho 
T. 48 N.. R. 1 E. 

Sec. 1, Lots 6 and 7. NV 2 SWV 4 . SE’ASWV^. 
SEy4 

Se<r. 6. SHNWy4 

Sec. 12. NEy4NWy4 
T. 48 N., R. 1 W., 

Sec. 6. Lots 9-11. SEy4SVVy4. NW^’ASEV* 

The area described above aggregates 
approximately 63a40(±) acres in Kootenai 
County, Idaho. 

In exchange for these lands, the 
United States will acquire the following 
described lands from J.D. Lumber, Inc.: 

Boise Meridian Idaho 
T.56 N., R. 1 E. 

Sec. 7. Lot 5. E 790 ft. of the SWV 4 SEV 4 . EV 4 
SEH and those portions of the E^ANEWi 
and Lots 1 and 4 lying S. of the Glencary 
Bay County Road, less Tax Lot 4. 

The area described above aggregates 
approximately 210 acres in Bonner County, 
Idaho. The United States will also acquire 
another parcel from f.D. Lumber to be 
identified at a later date. 

The purpose of the Land exchange is to 
benefit the public interest by obtaining 
important resource values. The public 
lands to be exchanged are isolated and 
difficult to manage parcels with limited 
resource values. The private lands being 
offered have very important values for 
timber, access, wildlife, and recreation 
that merit acquisition for public 
ownership. The exchange is consistent 
with the Bureau of Land Management 
land use plans and the public interest 
will be well served by making this 
exchange. Final determination on 
disposal will await completion of an 
environmental analysis, which will be 
made available to the public. 

The value of the lands to be 
exchanged will be approximately equal 
as outlined in the Assembled Land 
Exchange Agreement. 

The exchange will be subject to: 

1. All valid existing rights, including 
any right-of-way, easement, permit or 
lease of record. 

2. A reser^^ation to the United Slates 
of a right-of-way for ditches and canals 
constructed by the authority of the 
United States under the Act of August 
30.1890 (43 U.S.C. 945). 

3. A reservation to the United States 
of a railroad right-of-way granted to the 
Washington and Idaho Railroad on 
November 27,1888 under serial number 
1-816. 


The publication of this notice in the 
Federal Register will segregate the 
public lands described above to the 
extent that they will not be subject to 
appropriation under the public land 
laws, including the mining laws but not 
from exchange pursuant to section 206 
of the Federal Land Policy and 
Management Act of 1976. As provided 
by the regulations of 43 CFR 2201.1(bh 
any subsequently tendered application, 
allowance of which is discretionary, 
shall not be accepted, shall not be 
considered as filed and shall be 
returned to the applicant. The 
segregative effect of this Notice will 
terminate upon issuance of patent or in 
two years, whichever occurs first. 

ADDRESSES: Detailed information 
concerning the exchange is available for 
review at the Coeur d’ Alene District 
Office. 1808 North Third Street. Coeur 
d'Alene. Idaho 83814. 

SUPPLEMENTARY INFORMATION: For a 

period of 45 days from the date of 
publication of this notice in the Federal 
Register, interested parties may submit 
comments to the District Manager at the 
above address. Objections wrill be 
reviewed by the State Director who may 
sustain, vacate, or modify this really 
action. In the absence of any objections, 
this realty action will become the final 
determination of the Department of the 
Interior. 

Dated: August 27,1991. 

Fritz U. Rennebaum, 

District Manager. 

[FR Doc. 91-21421 Filed 9-6-91; 8:45 am| 

BILUNQ CODE 43t0-OO-« 


(A2-040-01-4333-02 RPRNJ 

Scoping Meetings for Gila Box 
Riparian National Conservation Area 
Coordinated Resource Management 
Plan 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION; Notice of meetings. 

summary: Pursuant to 40 CFR 1506.6 (b). 
meetings are scheduled to solicit public 
input on issues and concerns prior to 
preparation of the Gila Box Coordinated 
Resource Management Plan. 

dates: Tuesday. October 1, 1991.7-9 
p.m. (Safford) Thursday. October 3.1991, 
7-9 p.m. (Clifton) 

addresses: BLM Safford District Office. 
425 E, 4th Street. Safford, Arizona 
(October 1) Clifton Towoi Council 
Chambers. 200 N. Coronado Blvd., 
Clifton, Arizona (October 3) 
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FOR FURTHER INFORMATION; Meg 
Jensen, BLM Gila Resource Area 
Manager. 425 E. 4lh Street. Safford, 
Arizona. Telephone (602) 428-4040. 

SUPPLEMENTARY INFORMATION: The Gila 
Box Riparian National Conservation 
Area (NCA) was designated by the 
Arizona Desert Wilderness Act of 1990, 
which also requires the preparation of a 
management plan for the NCA. A draft 
Coordinated Resource Management 
Plan will be written in 1992, and these 
scoping meetings will begin the process 
of gathering public input for the plan. 

A summary of the meetings will be 
maintained in the Safford District Office 
and will be available for public review 
(during regular business hours) within 30 
days following the meetings. 

Those wishing to provide input who 
cannot attend either meeting may 
submit written comments to Meg Jensen 
at the above address by October 1,1991. 

Dated: August 27,1991. 

Frank Rowley, 

Acting District Manager. 

(FR Doc. 91-21422 Filed 9-6-91; 8:45 am) 

BILUNQ COO€ 4310-32-M 


(UT-050-01-4120-081 

Call for Coal and Other Resource 
Information 

agency: Bureau of Land Management, 
Interior. 

action: Call for Coal and Other 
Resource Information to be included in 
the Inventory for the Resource 
Management Plan. 


SUMMARY: The Henry Mountain 
Resource Area of the Richfield District 
of Utah is undertaking a resource 
planning effort and Environmental 
Statement scheduled for completion in 
1993 and is calling for coal and other 
resource information. The information 
should be submitted by December 15, 
1991 to be considered in the planning 
effort, 

SUPPLEMENTARY INFORMATION: Those 
having information that they think 
should be considered in the preparation 
of the Resource Management plan 
should contact Francis Rakow or the 
project manager 801-542-3461 or write 
to Henry Mountain Resource Area, P.O. 
Box 99, Hanksville, Utah 84734. 

Dated: August 28.1991. 

Jerry VV. Goodman, 

Richfield District Manager. 

(FR Doc. 91-21418 Filed 9-6-91; 8:45 am| 
BILUNQ COOC 4310-OO-M 


Bureau of Land Management 

(MT-060-01-4111-08-MBPPl 

Extension of Public Comment Period 
and Additional Public Meetings for the 
Judith Valley Phillips Resource 
Management Plan and Environmental 
Impact Statement 

agency: Bureau of Land Management, 
Interior. 

ACTION: Supplement to the notice of 
availability. 

SUMMARY: This notice supplements the 
“Availability of the Draft Judith Valley 
Phillips Resource Plan and 
Environmental Impact Statement’* 
published in the Federal Register, 
Volume 56. No. 120, page 28571, June 21, 
1991. 

This supplement extends the public 
comment period to December 15,1991 
and announces two additional public 
meetings concerning the Draft RMP/EIS: 

October 1.1991, 7 p.m.. Villa Theater, 
Malta, MT. 

October 2.1991, 7 p.m., Fergus High 
School, Lewistown, Ml\ 

ADDRESSES: Written comments on the 
document should be addressed to: B. 
Gene Miller. Associate District 
Manager, Bureau of Land Management, 
Lewistown District Office. P.O. Box 
1160, Lewistown, Montana 59457-1160. 

FOR FURTHER INFORMATION CONTACT. 

Jerry Majerus, RMP/EIS Team Lead, 
Lewistown District Office, P.O. Box 
1100, Lewistown, Montana 59457-1160, 
(406) 538-7461. 

Dated: August 28,1991. 

David L Mari, 

District Manager. 

(FR Doc. 91-21424 Filed 9-6-91; 8:45 amj 

BILLING CODE 4310-0N>M 


[MT-930-4214-10; MTM 012788, MTM 1171, 
and MTM 41810] 

Proposed Continuation of 
Withdrawals; Montana 

Correction 

In notice document 91-17173 
appearing on page 33304 in the issue of 
Friday. July 19,1991. make the following 
correction: 

The description heading “Beaverhead 
National Forest’* should read 
“Deerlodge National Forest.** 

Dated: August 29,1991. 

[FR Doc. 91-21425 Filed 9-6-91; 8:45 amj 

BILUNQ CODE 4310-ON>M 


Fish and Wildlife Service 

Taking of Walruses and Polar Bears in 
the Chukchi Sea, Alaska, Incidental to 
Oil and Gas Exploration 

AGENCY: Fish and Wildlife Service, 
Interior. 

action: Notice. 

summary: The Fish and Wildlife Service 
(Service) has issued a Letter of 
Authorization (LOA) that will allow the 
incidental, but not intentional, take of 
small numbers of walruses and polar 
bears during open water exploration for 
oil and gas in the Chukchi Sea adjacent 
to the coast of Alaska. 

DATES: The LOA is effective from 
August 8.1991, to December 31.1991. 

ADDRESSES: The LOA is available for 
public inspection upon request in the 
following Service offices: NIarine 
Mammals Management, 4230 University 
Drive, Suite 310, Anchorage, Alaska 
99508, and Division of Fish and Wildlife 
Management Assistance, 4401 North 
Fairfax Drive, Arlington Square, room 
840, Arlington. Virginia 22203. 

FOR FURTHER INFORMATION CONTACT: 

Jon Nickles, Marine Mammals 
Management, Fish and Wildlife Service, 
4230 University Drive, suite 310. 
Anchorage, Alaska 99508, Telephone 
(907) 561-1239. 

SUPPLEMENTARY INFORMATION; Notice is 
being given that on August 8.1991, the 
Service issued a LOA that allows the 
incidental, but not intentional, take of 
small numbers of walruses and polar 
bears during open water oil and gas 
exploration in the Chukchi Sea adjacent 
to the coast of Alaska. The LOA w'as 
issued under the authority of section 
101(a)(5) of the Marine Mammal 
Protection Act (MMPA). regulations at 
50 CFR 18.27, and recently issued 
regulations at 50 CFR part 18, Subpart 
I—^Taking of Marine Mammals 
Incidental to Oil and Gas Exploration 
Activities in Alaska. 

The LOA was issued to Chevron 
U.S.A., Inc., P.O. Box 36366, Houston. 
Texas 77236. It is valid for Calendar 
Year 1991 and is subject to the 
provisions of the MMPA and the above 
identified regulations in 50 CFR part 18. 

Issuance of the LOA is based on 
findings that the total taking will have a 
negligible impact on walrus and polar 
bear species, and will not have an 
unmitigable adverse impact on the 
availability of these species for 
subsistence uses by Alaskan Natives. 
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Dated: August 28.1991. 

Richard N. Smith. 

ActJi^ Director. U.& Fish and Wildlife 
Service. 

[FR Doc. 91-21417 FUed 9-^-91; 8:45 amj 
BtLUNa COO€ 43ia^S-ai 


National Park Service 
IOes-91-24) 

Notice of Availability of the Draft 
Environmental Impact Statement for 
the Wilderness Recommendation 
Voyageurs National Park, Minnesota 

action: Notice of availability of the 
draft environmental impact statement 
(DEIS) for the wilderness 
recommendation, Voyageurs National 
Park. Minnesota and the holding of 
public hearings. 

For Voyageurs National Park, six 
wilderness alternatives were examined 
ranging from no action, which means no 
wilderness designation, to designating 
ail suitable lands within the study area 
as wilderness. Alternative 2. the 
proposed action, recommends 127.438 
acres or just under 99 percent of the 
study area for wilderness designation. 
DATES AND ADDRESSES: The public is 
invited to comment on the DEIS The 
public comment period will end 
November 5.1991. Written comments 
should be mailed to Mr. Don 
Castleberry, Regional Director, Midwest 
Regional Office 1709 Jackson Street. 
Omaha. Nebraska 68102. Comments 
must be received by November 5,1991, 
to be considered In the development of 
the final environmental impact 
statement. 

Formal hearings have been scheduled 
to receive oral and written comments on 
this wilderness DEIS as follows: 

October 7,1991, Monday: 7 p.m. at the 
Rainy Lake Visitor Center, International 
Falls, Minnesota. 

October 8.1991, Tuesday: 7 p.m. at the 
City Hall meeting room. Orr, Minnesota. 

October 9.1991, Wednesday; 7 p.m. at 
the Luxeford; 1101 LaSalle Avenne; 
Minneapolis. Minnesota. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Ben Clary, Superintendent 
Voyageurs National Park. HCR9, PO Box 
600, International Falls. Minnesota 
56649. phone number (218) 283-9821. The 
Headquarters at Voyageurs National 
Park will have reading copies available 
to the public as will the National Park 
Service’s Midwest Regional Office 
(address above), and the Public Affairs 
Office. NaUonal Park Service. U.S. 
Department of the Interior. 18th and C 
Streets. NW.. room 3424. Washington. 

DC 2024a 


Dated: August 29.1991. 

Jonathan P. Deason, 

Director. Office of EnvironmerUal Affairs 
(FR Doc. 91-21480 Filed 9-6-91: &45 ami 
BUajRQ CODE 4310-70-41 


INTERSTATE COMMERCE 
COMMISSION 

Agency Information Collection Under 
0MB Review 

The following proposal for collection 
of information under the provisions of 
the Paperwork Reduction Act (44 U.S.C. 
chapter 35) has been submitted to the 
Office of Management and Budget for 
review and approval. Copies of the 
forms and supporting documents may be 
obtained from the Agency Clearance 
Officer, Dariene Proctor (202) 275-7322. 
Comments regarding this information 
collection should be addressed to 
Darlene Proctor, Interstate Commerce 
Commissioo^ room 2203, Washington. 

DC 20423 and to Wayne Brough. Office 
of Management and Budget Office of 
Information and Regulatory Affairs, 
Washingtoa DC 20503. 

Type of Clearance: New Collection. 
Bureau/Office: Office of Economics. 
Section of Energ>7Environment. 

Title of Form: Form letter/form notice. 
RE; Implementation of Environmental 
Laws. 

0^fB Form Number: 3120- 

-(to be assigned). 

Agency Form Noj N/A. 

Frequency: At time of applying for 
benefit. 

No. of Respondents: 300. 

Total Bur^n Flours: (To be 
determined prior to implementation). 
Sidney L. Strickland. |r.. 

Secretary, 

[FR Doc. 91-21456 Filed 9-6-91: 8:45 amJ 
BILUNG CODE 7035-ei-« 


Intent To Engage In Compensated 
Intercorporate Hauling Operations 

This is to provide notice as required 
by 49 U3.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
lC524lb). 

1. Parent corporation: Quality Trailer 
Products Corporation. 633 Northwest 
Parkway. Azie. Texas 7602a 

2. Wholly owned subsidiaries and 
Slate of Incorporation: 

(I) DDR Machine Corporation. Texas. 

(II) Ml. Pleasant Trailer Products. Inc.. 
Texas. 

(HI) Trailer Products of Ocala, Texas. 

(rV) Quality Running Gear. Texas. 


(V) Trailer Products of West Point 
Texas. 

(VI) Quality Trailer Products of 
Seminole. Texas. 

Sidney L. Strickland, |r.. 

Secretory. 

(FR Doc. 91-21457 FUed 9-6-91; 8:45 am| 
BILLINQ CODE 7l>3S-0t-M 


I Docket No. AB-6 (Sub^la 332)] 

Burlington Northern Railroad 
Company^Abandonment—In Otoe 
and Nemaha Counties, Nebraska; 
Findings 

The Commission has found that the 
public convenience and necessity permit 
Burlington Northern Railroad Company 
to abandon its 21.35-niile line of railroad 
between milepost 6.00 near Arbor and 
milepost 26.54 near Cooper Spur, in Otoe 
and Nemaha Counties, NE. 

A certificate will be issued 
authorizing abandonment unless within 
15 days after this publication the 
Commission also finds that: (1) A 
financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued; and (2) it is 
likely that the assistance would fully 
compensate the railroad. 

Any finandai assistance offer must be 
filed with the Commission and the 
applicant no later than 10 days from 
publication of this Notice. The following 
notation must be typed in bold face on 
the lower left-hand comer of the 
envelope containing the offer: ’’Rail 
Section, AB-OFA*’. Any offer previously 
made must be remade within this 10-day 
period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49CFR 1152.27. 

Decided: September 3,1991. 

By the Commissioo. Chairman Philbin, Vice 
Chairman Emmett. Commissioners Simmons. 
Phillips, and McDonald. 

Sidney L. Strickland, Jr.. 

Secretary. 

ire Doc. 91-21582 Filed 9-6-91; 8:45 amj 
BILUNG CODE 703S-ei-4l 


DEPARTMENT OF JUSTICE 

Lodging of Consent Decree Pursuant 
to CERCLA 

In accordance with Section 122(i)(l) of 
CERCLA, 42 UB.C 9622(i)(l) as well as 
Departmental Policy, 28 CF’R 50.7, notice 
is hereby given that a proposed Consent 
Decree in United States v. Harris 
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Corporation^ No. 91-624-CIV-ORLr-19 
was lodged with the United States 
District Court for the Middle District of 
Florida on August 28.1991. This 
agreement resolves a judicial 
enforcement action brought by the 
United States against the defendant 
pursuant to sections 106 and 107 of the 
Comprehensive Environmental 
Response. Compensation, and Liability 
Act, as amended by the Superfund 
Amendments and Reauthorization Act 
of 1986. Public Law 99^99. 42 U.S.C. 

9606 and 9607. for the cleanup of the 
Harris Corporation Superfund Site 
(“Site’*) located in Palm Bay. Brevard 
County, Florida, and for the recovery of 
costs expended by the United States in 
connection with the Site. 

The Consent Decree is entered 
between the United States and Harris 
Corporation, the current owner of the 
Site, and the owner at the time 
hazardous substances were disposed of 
at the Site. The Consent Decree requires 
Harris to implement the remedial action 
selected by the Environmental 
Protection Agency (“EPA”) for the Site, 
be obligated for future costs, including 
oversight, and to reimburse the United 
States for its response costs at the Site. 

The Department of Justice will receive 
for a period of (30) days from the date of 
this publication, comments relating to 
the proposed Consent Decree. 

Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington. DC 20530. and should refer 
to United States v. Harris Corporation, 
DOJ No. 90-11-3-620. 

The Decree may be examined at the 
offices of the United States 
Environmental Protection Agency, 345 
Courtland Street. NE.. Atlanta, Georgia 
30365, and at the offices of the 
Environmental Enforcement Section, 
Environment and Natural Resources 
Division of the Department of Justice, 
room 1535. Ninth Street and 
Pennsylvania Avenue. NW., 

Washington. DC 200530. The proposed 
Consent Decree may also be examined 
at the Environmental Enforcement 
Section Document Center, 601 
Pennsylvania Ave., NW., Box 10997, 
Washington, DC 20004. 202-347-7829. A 
copy of the proposed consent decree 
may be obtained in person or by mail 
from the Document Center. In requesting 
a copy, please enclose a check in the 
amount of $13.25 (25 cents per page 


reproduction costs) payable to Consent 
Decree Library. 

Barry M. Hartman. 

Acting Assistant A ttomey General, 
Environment and Natural Resources Division, 
[FR Doc. 91-21426 Filed 9-6-91; 8.45 am) 

BtUJNG COO€ 4410-01-M 


Consent Decree In Clean Air Act 
Action 

In accordance with Departmental 
Policy, 28 CFR 50.7, notice is hereby 
given that a consent decree in United 
States V. Richard D, Hogan, 
individually, and doing business as 
Hogan Construction, Inc,, Civil Action 
No. 91-908. was lodged with the United 
States District Court for the Western 
District of Oklahoma on June 19,1991. 
This Consent Decree concerns a 
Complaint filed by the United States 
against Richard D. Hogan and Hogan 
Construction, Inc. to obtain civil 
penalties and injunctive relief under 
sections 112(c), 113 and 114(a)(1)(B) of 
the Clean Air Act for violations of the 
National Emissions Standard for 
Hazardous Air Pollutants for asbestos 
(the “asbestos NESHAP”). The 
defendants are Richard D. Hogan, 
individually, and Hogan Construction, 
Inc., a Texas corporation with its 
principal place of business in Fort 
Worth. The Consent Decree will settle 
the United States’ claims arising from 
violations occurring during renovation 
of the Federal Correctional Institute 
located in El Reno, Oklahoma in April 
1989. 

The proposed Consent Decree 
requires that Hogan and Hogan 
Construction, Inc. pay civil penalties in 
the sum of $15,600. The proposed 
Consent Decree also requires that 
Hogan and Hogan Construction, Inc. 
employees comply with the asbestos 
NESHAP during future asbestos 
renovations and demolitions and 
complete approved asbestos worker 
training programs. 

The Department of Justice will accept 
written comments relating to this 
proposed Consent Decree for thirty (30) 
days from the date of publication of this 
notice. Please address comments to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division. Department of Justice. P.O. 
Box 7611, Ben Franklin Station, 
Washington, DC 20044 and refer to 
United States v. Richard D, Hogan, 
individually, and doing business os 
Hogan Construction, Inc., DOJ. Ref. No. 
90_5_2-1-1431. 

Copies of the proposed Consent 
Decree may be examined at the Office 
of the United States Attorney. Western 


District of Oklahoma, room 4434. U.S. 
Courthouse and Federal Office Building. 
Oklahoma City, Oklahoma. 73102 and at 
the Region VI Office of the 
Environmental Protection Agency. 1445 
Ross Avenue, Dallas. Texas. 75202. The 
proposed Consent Decree may also be 
examined at the Environmental 
Enforcement Section Document Center. 
1333 F Street, NW., Washington, DC 
20004. (202) 347-2072. A copy of the 
proposed Consent Decree may be 
obtained in person or by mail from the 
Document Center. When requesting a 
copy of the Consent Decree, please 
enclose a check in the amount of $3.25 
(25 cents per page reproduction costs) 
payable to the “Consent Decree 
Library.” 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

|FR Doc. 91-21427 Filed 9-6-91; 8:45 am] 
WLUNQ CODE 


Drug Enforcement Administration 

[Docket No. 91-41 

Martin Steinberg, M.D.; l3enlal of 
Application 

On November 16.1990, the Deputy 
Assistant Administrator. Office of 
Diversion Control. Drug Enforcement 
Administration (DEA) issued an Order 
to Show Cause to Martin Steinberg. 

M.D. (Respondent) of 300 S. Jackson 
Street, suite 203. Denver. Colorado 
80209, proposing to deny his application, 
executed on February 1,1989 (sic), for 
registration as a practitioner under 21 
U.S.C. 823(f). The Order to Show Cause 
alleged that Respondent’s registration 
would be inconsistent with the public 
interest as that term is used in 21 U.S.C. 
823(f). 

Respondent requested a hearing on 
the issues raised by the Order to Show 
Cause and the matter was docketed 
before Administrative Law Judge Mary 
Ellen Bittner and subsequently 
reassigned to Administrative Law Judge 
Paul A. Tenney. During the course of 
prehearing procedures. Respondent 
withdrew his request for a hearing and 
instead submitted a written statement, 
in accordance with 21 CFR 1301.54(c). 
regarding his position on the issues 
raised by the Order to Show Cause. 

On June 19.1991. Judge Tenney 
terminated the administrative 
proceedings before him. After careful 
consideration of both the investigative 
file and Respondent’s written statement, 
the Administrator of the Drug 
Enforcement Administration hereby 
enters his final order in this matter 
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based upon findings of fact and 
conclusions of law as hereinafter set 
forth. 

The Administrator finds that 
Respondent has been a practicing 
psychiatrist for approximately 34 years. 
In late 1989, an individual and his wife 
gave statements to the Denver Police 
Department alleging that Respondent 
knowingly maintained the individual's 
drug addiction by prescribing him 
various controlled substances on a 
regular basis over a 2-year period. In 
late 1986, the husband sustained bone 
fractures in his right arm, and was given 
various controlled substances, while 
hospitalized, by his orthopedic surgeon. 
Upon his release, the individual 
believed he was addicted to drugs. In 
the fall of 1987. the individual went to 
Respondent for counseling and asked for 
Percodan. a Schedule II controlled 
substance. Respondent issued him 
prescriptions for Percodan, Dexedrine 
and Ritalin, also Schedule 11 controlled 
substances, on a regular basis, up until 
the time the individual and his wife gave 
their statements to the Denver Police 
Department. 

The individual stated that he never 
filled out a patient/medical history 
sheet, nor was he ever physically 
examined by Respondent. Respondent 
did not maintain a patient chart 
regarding his treatment of the 
individual. 

During the course of investigating 
these allegations, it was discovered that 
Respondent has not been registered with 
the Drug Enforcement Administration to 
handle controlled substances since 1972. 
Consequently, on January 26.1990, DEA 
Investigators met with Respondent and 
informed him that he was not currently 
authorized to handle controlled 
substances. In addition. Respondent 
was questioned regarding his 
prescribing of controlled substances to 
the aforementioned individual. 
Respondent stated that he had been 
treating the man’s family for 
approximately 15 years for various 
reasons, and that he had been treating 
the individual for approximately two 
years for serious bone pain. During the 
interview, Respondent conceded that he 
did not follow his normal procedures 
with the individual, did not maintain a 
patient chart, and did not maintain a 
record of the controlled substances he 
prescribed to the man. The Investigators 
subsequently contacted the individual's 
orthopedic surgeon, who did not recall 
Respondent consulting him regarding the 
individual's treatment. TThe orthopedic 
surgeon further stated that he 
discontinued prescribing controlled 
substances to the individual when it 


became apparent he was becoming 
addicted. 

Following this meeting with DEA 
Investigators, Respondent submitted an 
application for a DEA registration dated 
February 1,1989 [sic], and received by 
DEA on February 14,1990. Surveys at 
various local pharmacies revealed that 
Respondent wrote approximately 12 
controlled substance prescriptions after 
January 26,1990, when he was told that 
he was not authorized to handle 
controlled substances. 

In his written statement. Respondent 
stated that since he never received a 
request for renewal of his DEA 
Certificate of Registration, he believed 
that his DEA number was a lifetime 
registration, and renewal was 
unnecessary. The Administrator 
concludes that Respondent was remiss 
regarding the renewal of his DEA 
registration. First, registrants are 
required to be familiar with Federal 
regulations relating to controlled 
substances. The regulations clearly 
indicate that registration with DEA is 
not lifetime. Until recently, practitioner 
registrations were required to be 
renewed annually. Now, such 
registrations must be renewed every 
three years. Second, as the Certification 
of Non-Registration which is a part of 
the investigative file indicates, a 
renewal application is automatically 
sent by DEA to the registrant 
approximately 60 days prior to the 
expiration of his DEA registration. 
Finally, and most important, the actual 
DEA Certificate of Registration, which is 
possessed by the registrant, has an 
expiration date printed on it. Had 
Respondent looked closely at his 
Certificate of Registration even once, he 
would have realized that his DEA 
number was no longer valid. 

Respondent next argues that he 
stopped writing prescriptions for 
controlled substances on January 26, 
1990, after being told by DEA 
Investigators that his DEA registration 
was not valid, and it was not until after 
he received the cancelled check for his 
application fee that he issued the 12 
controlled substance prescriptions. The 
Administrator does not find 
Respondent’s explanation credible. The 
Drug Enforcement Administration did 
not even receive Respondent's 
application for registration until 
February 14.1990. Several of the 
prescriptions were written before 
Respondent could have possibly 
received the cancelled check. 

Regarding the prolonged prescribing 
of controlled substances to the 
individual discussed above. Respondent 
contends that he had counseled the 


individual throughout the past 16 years 
for various reasons, and that in the fall 
of 1989, the individual talked to 
Respondent regarding the pain from his 
fractured arm. Respondent stated that 
he tried methods, other than drugs, to 
deal with the pain, consulted with the 
individual's orthopedist, and tried to 
decrease the medication the individual 
was taking. This however, contradicts 
evidence in the investigative file. The 
individual's statement reflects that 
Respondent never tried to deal with the 
individual’s medical problems, other 
than by prescribing controlled 
substances. The individual's orthopedist 
did not recall Respondent consulting 
him regarding treatment. Finally, 
prescriptions discovered at local 
pharmacies reveal that Respondent 
prescribed controlled substances for the 
individual on a regular basis beginning 
as early as March 1987, and continuing 
until the end of 1989. 

The Administrator may deny an 
application for a DEA Certificate of 
Registration if he determines that the 
registration would be inconsistent with 
the public interest. Pursuant to 21 U.S.C. 
823(fJ. “(i]n determining the public 
interest, the following factors will be 
considered: 

(1) The recommendation of the 
appropriate State licensing board or 
disciplinary authority. 

(2) The applicant’s experience in 
dispensing or conducting research with 
respect to controlled substances. 

(3) The applicant's conviction record 
under Federal or State laws relating to 
the manufacture, distribution, or 
dispensing of controlled substances. 

(4) Compliance with applicable State. 
Federal, or local laws relating to 
controlled substances. 

(5) Such other conduct which may 
threaten the public health or safety.” 

It is well established that these 
factors are to be considered in the 
disjunctive, i.e., the Administrator may 
properly rely on any one or a 
combination of factors, and give each 
factor the weight he deems appropriate. 
See, Henry /. Schwarz, Jr, M,D„ Docket 
No. 88-42, 54 FR 16422 (1989); Neveille 
H. Williams, D.D.S., Docket No. 87-47. 

53 FR 23465 (1988); David E. Trawick, 
D.D.S,, Docket No. 86-69, 53 FR 5326 
(1988). 

The Administrator has carefully 
considered the evidence in this matter 
and concludes that Respondent's 
registration would be inconsistent with 
the public interest. Through his written 
statement, it appears that Respondent is 
attempting to tailor his defenses to the 
charges rather than accepting 
responsibility for his wrongdoing and 
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negligence. The evidence supports the 
conclusions that Respondent maintained 
a drug dependent individual on 
contr^led substances for approximately 
two years; handled control!^ 
substances for approximately 18 years 
without a valid OCA CerhficBte of 
Registration; and continued to issne 
preBdiptions for controHed substances 
knowing that he was not properly 
authorized to do so. 

Accordingly, the Administrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 28 CFR 0.100(b). 
hereby orders that the application for 
registration, executed on February 1 , 
1989 (sic), by Martin Steinberg. MD^ be. 
and it hereby is, denied. This order is 
effective September 9,1991. 

Dated: August 28.1991. 

Robert C Bonner, 

Administrator of Dmg Enforcement. 

[FR Doc. 91-21437 Bled 9-6-91; &45 am] 

BILLfNO CODE 4414-0»4I 


[Docket No. 91-9] 

Douglas E. Nafls, M.D.; Revocation of 
Registration 

On January 31,1991, the Deputy 
Assistant Administrator, Office of 
Diversion Control. Drug Enforcement 
Administration (DEA) issued an Order 
to Show Cause to Douglas E. Nalls, M.D. 
(Respondent), 1012 Sero Estates Drive, 
Fort Washington, Maryland 20744, 
proposing to revoke DEA Certificate of 
Registration, BN1245403, issued to him 
at 1435 Fourth Street SW., Apt. 802.B. 
Washington, DC 20024, and to deny any 
pending application for renewal of such 
registration as a practitioner under 21 
U.S.C. 823(f). The proposed action was 
predicated on Respondent's lack of 
authorizabon to practice medicine in the 
District of Columbia and that his 
continaed registration was inconsistent 
with the public mterest as set forth in 21 
U.S.C. 823(0- 

Respondent acting pro se. submitted 
a written request for a hearing on the 
issues raised by the Order to Show 
Cause, and the matter was docketed 
before Administrative Law Judge Mary 
Ellen fiiUner. In accordance with Judge 
Bittner's ruling, prehearing statements 
were submitted by both parties. 
Respondent also bled a motion for 
summary disposition alleging that he 
had no prior convictions relating to 
controlled substances, and that he 
maintained liomises to practice medicine 
in other pirisdictions. On March 15.1991, 
Judge Bittner denied Respondent’s 
motum. 


On May 20,1991, Government counsel 
filed a motion for summary disposition, 
based on Respondent's la^ of state 
authorization to practice medicine in the 
District of Columbia. The administrative 
law judge then provided Respondent an 
opportunity to respond to the motion for 
summary disprosition. Respondent did 
not file such a response. Judge Bittner 
considered the motion for summary 
disposition, and on Jtine 12,1991, issued 
her opinion and recommended ruling in 
this matter. No hearing was held, since 
no factual issues were involved. Neither 
side Bled exceptions to the 
recommended ruling of the 
administrative law judge. On July 17, 
1991, Judge Bittner transmitted the 
record to the Administrator. 

The Administrator has considered this 
record in its entirety and, pursuant to 21 
CFR 1316.67, hereby issues his final 
order in this matter, based on the 
following findings of fact and 
conclusions of law. 

The administrative law judge found 
that by order dated September 7« 1909, 
the Department of Consumer and 
Regulatory Affairs, Board of Medicine 
for the District of Cc^umbia, revoked 
Respondent's license to practice 
medicine. Therefore, Respondeat is 
without authority to practice medicine 
or handle controlled substances In the 
District of Columbia, the jurisdiotion in 
which he is registered. 

State authorization to handle 
controlled substances is a prerequisite 
to registration of a practitioner under 
the Federal ControHed Substances Act. 
21 U.S.C. 823(J).The DEA has 
consistently held that when an applicant 
or registrant is without authority to 
handle controHed substances under the 
laws of the State in which he practices, 
or proposes to practice. DEA is without 
authority to issue a Federal registration. 
See. Emerson Emory, M.D., Docket No. 
85-46, 51 FR 9543 (1986); Michael Aha 
Marsholl M.D., Docket No. B5-18, FR 
8046 (1986); Dennis Howard Harris^ 

M.D., Docket No. 84-19. 49 FR 39930 
(1984). 

In such cases, a motion for summary 
disposition is properly entertained and 
must be granted. It is settled law that 
when no fact question is imt>lved, or 
when the facts are agreed, a plenary 
adversary administrative proceeding is 
not obligatory, even thou^ a pertinent 
statute prescribes a bearing. In such 
situations, the rationale is that Congress 
does not intend administrative agencies 
to perform a meaningless task. United 
States V. Consolidate Mines and 
Smelting Co., Ud^ 455 F.2d 432, 453 (9th 
Cir. 1971). 

The administrative law judge 
concluded that, based upon 


Respondent's lack of state authorization 
to handle controHed substances, his 
DEA Certificate of Registration must be 
revoked. 

The Administrator has examined the 
entire record and adopts the 
recommended findings and conclusions 
of the administrative law judge. 
Accordingly, the Aebninistrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C 623 and 824 and 28 CFR 
0.1CK)(b). hereby orders that DEA 
Certificate of Registration, BN1245403. 
previously issued to Douglas E. Nalls, 
M.D., be. and it hereby is, revoked. Any 
pending applications for renewal of soch 
registration shall be, and hereby are, 
dented. This order is effective October 9, 
1991. 

Dated; August 28,1991. 

Robert C Bonner, 

Administrator of Drug Enforcement 
[FR Doc. 91-21433 Piled 9-6-01; 845 amj 

BILLINO 0OO£ 441(M>44I 


(Docket No. 90-50] 

Super-Rite Drugs; Denial of 
Application for Registration 

On April 13,1990, the Deputy 
Assistant Administrator, Office of 
Diversion Control. Drug Enforcement 
Administration (DEA), issued an Order 
to Show Cause to Super-Rite Drugs 
(Respondent) of Decatur, Georgia, 
proposing to deny its application for 
registration. The statutory basis for 
seeking the revocation of the 
regislration was that Respondent's 
registration would be inconsistent with 
the public interest, as set forth in 21 
U.S.C. 823(1). 

Respondent, through counsel, filed a 
request for hearing on the issues raised 
by the Order to Show Cause, and the 
matter was docketed before 
Administrative Law Judge Mary Ellen 
Bittner. Following prehearing 
procedures, a hearing was held In 
Newnan. Georgia, on January 16.1991. 
On May 15.1991, in her opinion and 
recommended ruling, findings of fact, 
conclusions of law, and decision, the 
administrative law judge recommended 
that the Respondent's appHcation for 
DEA registration be denied. 

No exceptions were filed to Judge 
Bittner's ofunion. On July 1,1991, the 
administrative law judge transmitted the 
record to the Administrator. The 
Administrator has carefuHy considered 
the entire record in this matter and. 
pursuant to 21 CFR 1316.67, hereby 
issues his final order in tiiis matter 
based upon findings of fact and 
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conclusions of law as hereinafter set 
forth. 

The administrative law judge found 
that on December 6,1986, the applicant 
and owner of the Respondent pharmacy, 
Mr. Julius Williams III, was stopped by 
police for speeding and that he was 
subsequently arrested for the possession 
of cocaine, which had been found in his 
vehicle. On August 21,1987, Mr. 
Williams pled guilty in the Superior 
Court of the Brunswick Judicial Circuit 
in Brunswick, Georgia, to one felony 
count relating to controlled substances, 
i.e., the possession of cocaine. He was 
sentenced to a three-year probation 
under the state's First Offender Act and 
fined. 

A hearing officer appointed by the 
Geoi^ia State Board of Pharmacy held a 
hearing regarding Respondent's license 
to practice pharmacy. On January 13, 
1988, the Board issued a consent order 
in which it placed Mr. Williams on 
probation for two years, during which 
period he would be required to undergo 
random alcohol and drug screening. 

On August 23,1988, Mr. Williams 
failed to provide a urine sample to 
Georgia Drugs and Narcotics agents 
under the terms of the consent order. As 
a result, the Georgia Board of Pharmacy 
issued Mr. Williams an Order of 
Summary Suspension. A subsequent 
hearing was held, and on November 30, 
1988, the Georgia Board of Pharmacy 
issued a final decision which extended 
Mr. Williams' probation for another 
year, and ordered that he be placed on 
weekly substance abuse screenings for a 
period of 90 days. 

Mr. Williams testified that he had 
used drugs recreationally for about 
fifteen years, but that he had stopped 
using controlled substances by October 
of 1985. He also stated that the cocaine 
possession charge was a result of the 
cocaine having been left in the car by 
Mr. Williams' brother. As to the failure 
to give a random drug sample, Mr. 
Williams asserted that he delayed giving 
a sample until he could contact his 
lawyer and that he later submitted his 
own laboratory test. Mr. Williams 
further submitted that his guilty plea to 
cocaine possession did not constitute a 
conviction under the Georgia statute, 
since the case was eventually 
discharged without adjudication of guilt 
on February 14,1990. upon his 
satisfactory completion of probation. 

The Administrator may revoke a DEA 
Certificate of Registration or deny an 
Bpplication for such a registration if he 
determines that the registration would 
be inconsistent with the public interest. 
Pursuant to 21 U.S.C. 823(f). "(ijn 
determining the public interest, the 
following factors will be considered: 


(1) The recommendation of the 
appropriate State licensing board or 
disciplinary authority. 

(2) The applicant's experience in 
dispensing, or conducting research with 
respect to controlled substances. 

(3) The applicant’s conviction record 
under Federal or State laws relating to 
the manufacture, distribution, or 
dispensing of controlled substances. 

(4) Compliance with applicable State. 
Federal, or local laws relating to 
controlled substances. 

(5) Such other conduct as may 
threaten the public health or safety. 

It is well established that these 
factors are to be considered in the 
disjunctive, i.e., the Administrator may 
properly rely on any one or a 
combination of factors, and give each 
factor the weight he deems appropriate. 
See. Henry J, Schwarz, Jr, M.D., Docket 
No. 88-42, 54 Fed. Reg. 16422 (1989); 
Neveille H Williams, D.D.S., Docket 
No. 87-47. 53 Fed. Reg. 23465 (1988); 
David E. Trawick, D.D.S., Docket No. 
86-69, 53 Fed. Reg. 5326 (1988). 

Judge Bittner found, in part, that factor 
(3) of 21 U.S.C. 823(f). supra, applied in 
this case. The Administrator does not 
concur with this particular finding. 
Although Mr. Williams entered a guilty 
plea to a drug-related felony, his actions 
did not relate to the manufacture, 
distribution, or dispensing of controlled 
substances. However, I find that the 
record still contains substantial 
evidence to support the remaining 
findings. 

The administrative law judge found 
that Mr. Williams' testimony on his prior 
history of drug use demonstrated a 
cavalier attitude toward the law, that 
his explanation of the cocaine 
possession incident was inconsistent, 
and his actions during the drug 
screening episode suggested that he was 
either disrespectful of the State Board’s 
authority or expected a positive test 
result. Tlie administrative law judge 
further found that the record established 
that Mr. Williams is either unwilling or 
unable at this time to carry out 
substantial responsibilities of DEA 
registration. Judge Bittner concluded 
that the Respondent's registration would 
be inconsistent with the public interest 
and that his application for DEA 
registration should be denied. 

With the single exception noted, the 
Administrator adopts the recommended 
ruling, findings of fact, conclusions of 
law and decision of the administrative 
law judge in their entirety. Respondent’s 
registration is clearly inconsistent with 
the public interest. Accordingly, the 
Administrator of the Drug Enforcement 
Administration, pursuant to the 
authority vested in him by 21 U.S.C. 823 


and 824 and 28 CFR 0.100(b), hereby 
orders that Super-Rite Drugs' pending 
application for registration be, and it 
hereby is, denied. This order is effective 
October 9.1991. 

Dated: August 28,1991. 

Robert C. Bonner, 

Administrator of Drug Enforcement. 

[FR Doc. 91-21435 Filed 9-6-91; 8:45 am) 
BILUHQ CODE 4410-0»-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

(Notice 91-79] 

NASA Advisory Council (NAC), History 
Advisory Committee (HAC); Meeting 

agency: National Aeronautics and 
Space Administration. 
action: Notice of meeting. 

SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council. History 
Advisory Committee. 

DATES: November 6,1991, 8:30 a.m. to 
4:30 p.m.; and November 7,1991, 8:30 
a.m. to 2:30 p.m. 

ADDRESSES: Management Conference 
Center, Goddard Space Flight Center, 
Greenbelt, MD 20771. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Roger D. Launius, History Division, 
National Aeronautics and Space 
Administration, Washington, DC 20546, 
202/453-8300. 

SUPPLEMENTARY INFORMATION: The 

NAC History Advisory Committee was 
established to provided overall guidance 
to the NASA History Division on 
historical research and writing 
activities. The HAC, chaired by Dr. 
Arthur L Norberg. is composed of seven 
members. The meeting will be open to 
the public up to seating capacity of the 
room (approximately 40 persons 
including the committee members and 
other participants.) It is imperative that 
the meeting be held on these dates to 
accommodate the scheduling priorities 
of the participants. 

TYPE OF MEETING: Open. 

Agenda 

November 6,1991 

8:30 a.m.—Opening Remarks. 

9:00 a.m.—NASA and the History of the 
Space Shuttle. 

10:20 a.m.—Documentary Sources and 
Archives. 

1:30 p.m.—^Tour of Goddard Space Flight 
Center. 
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3:10 p jn-—Disseminating Housing: Insider/ 
Otttsider fer&pecUves. 

4:30 pjB.—Concluding Remarks. 

November 7. T991 

8:30 a.m.—Opening Remarks, 

8:45 a.m.—The Many Culiures of NASA. 
10:30 a.m.—The Challenge of Writing 
Contemporary History. 

2:30 p.m,—Adjourn. 

Dated: September 3.1991. 

John W. Caff, 

Advteory C<mtimtlee Management Officer, 
National Aeronautics and Space 
Administration. 

[FR Doc. 91-21505 FUed »-«-01: 8:45 am] 
BiUJNQ CODE 7510-01-11 


NATIONAL COMMISSION ON 
AMERICAN INDIAN, ALASKA NATIVE. 
AND NATIVE HAWAIIAN HOUSING 

Meeting 

agency: The National Commission on 
American Indian, Alaska Native, and 
Native Hawaiian Housing, 
action: Notice of public hearings and 
meeting. 

summary: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Commission on American Indian, 

Alaska Native, and Native Hawaiian 
Housing announces the forthcoming 
public hearings and meeling of the 
Commission. 

DATES: September 19-21.1991,9 a.m. to 
5 pjn. 

ADDRESSES: Hyatt Regency Hotel 400 
New Jersey Avenue, NW., Washington, 
DC 20001, [202) 737-1234. 

FOR FURTHER INFORMATION CONTACT: 
Lois V. Toliver, Administrative Officer, 
(202) 275-0045. 

TYPE OF lAcmNG: Open. 

AGENDA: Call to Order, Roll Call, 
Chairman's Message, Introduction of 
Commissioners and Guests, 
Presentations from Invited Guests. 

Lois V. Toliver, 

Adsninistrative Officer, 

[FR Doc. 91-21434 Filed 9-6-91; 8:45 am] 
BItUNQ CODE eS20-07-ll 


NUCLEAR REGULATORY 
COMMISSION 

[Docket Nos. 50-325 and 50-324] 

Carolina Power & Light C 04 issuance 
of Environmental Assessment and 
Finding of No Significant Impact 

The United States Nuclear Regulatory 
Commission (the ComirasstoaJ is 
considering issuance of amendments to 


Facility Operating License Nos. DRR-71 
and DRP-62 issued to the Carolina 
Power & Light Company (the licensee) 
for the operation of the Brunswick 
Steam Electric Plant, Units 1 and 2 
(BSEPl andBSEP2), located in 
Brunswick County, North Carolina, 

Environmental Assessment 

Identification of Proposed Action 

The amendments would consist of 
changes to the operating licenses to 
extend the expiration date to September 
8, 2016, for BSEPl and to December 27, 
2014, for BSEP2. The application for a 
license amendment was submitted 
August 17.1987, as supplemented May 
30 and June 29,1990, and August 8 and 
August 29,1991. The Commission's staff 
has prepared an Environmental 
Assessment of the proposed action, 
dated August 30,1991, 

Summary of En vironmentaf Assessment 

The Commission's staff has reviewed 
the potential environmental impact of 
the proposed change in expiration date 
of the operating licenses for BSEPl and 
BSEP2. This evaluation considered the 
previous environmealal studies, 
including, the Final Environmental 
Statement for BSEPl and BSEP2, and 
more recent NRC Policy, 

Radiological Impacts 

The staff concludes that the Exclusion 
Area (owned and controlled by the 
licensee), the Low Population Zone 
(LPZ), the area within 5 miles of the site, 
and the nearest pc^ulatioa center 
distance will probably remain 
unchanged from those described in the 
Brunswick Steam Electric Plant (BSEP) 
Final Environmental Statement (FES). 
Based on the 1980 census, indications 
are that the population density within 
the LPZ surrounding the site has 
increased more slowly than projected in 
the original Final Safety Analysis Report 
(FSAR), which was based on the 1970 
census. For example, for the year 1996, 
the projected population within 5 miles 
of the site based on the 1980 census is 69 
percent of the number projected from 
the 1970 census. 

The additional period of plant 
operation, approximately 6 years and 7 
months for Unit 1 and 4 years and 10 
months for Unit 2, would not 
significantly affect the probability or 
consequences of any reactor accident 
Station radiologtcal effiuents to 
unrestricted areas during normal 
operation have been well within 
Commission regulations regarding as- 
low-as-reasonably-achiev^jle (ALARA) 
limits and are indicative of future 
releases. Future technologies may serve 


to further reduce effluents from the site. 
The proposed additional years of 
reactor operation do not increase the 
annual public risk from reactor 
operation. 

With regard to the occupational 
exposure for normal plant operations, 
the licensee is striving for further dose 
reduction utilizing ALARA programs, 
dose-saving plant modificationB, and the 
use of robotics to reduce increased 
doses from probable increased 
maintenance and corrosion product 
build-up. Accordingly, annual 
radiological impacts on man, both offsite 
and onsite, are not more severe than 
those previously estimated in the FES, 
and the staffs previous cost-benefit 
conclusions remain valid. 

With respect to normal conditions of 
transport and possible accidents during 
transport, the environmental impacts 
attributable to transportation of fuel and 
waste from BSEP would be boimded as 
set forth in Summary Table S-4 of 10 
CFR 51.52. The values in Table S-4 
would continue to represent the 
contribution to the environmental costs 
of transportation costs associated with 
plant operation. 

Non-RodioIogicaJ Impacts 

The Commission has concluded that 
the proposed extensions will not cause a 
significant increase in the impacts to the 
environment and will not change any 
conclusions reached by the Commission 
in the FES. 

Finding of No Significant Impact 

The Commission has reviewed die 
proposed changes to the expiration date 
of the Facility Operating License relative 
to the requirements set forth in 10 CFR 
part 51. Based upon the environmental 
assessment the staff concluded that 
there are no significant radiological or 
non-radiological impacts associated 
with the proposed action and that the 
proposed license amendment will not 
have a significant effect on the quality 
of the human environment Therefore, 
the Commission has determined, 
pursuant to 10 CFR 51.31, not to prepare 
an environmental impact statement for 
the proposed amendment. 

For further details with respect to the 
action, see (1) the application for 
amendment dated August 17,1987, as 
supplemented May 30 and June 29,1990, 
and August 8 and August 1991, (2) 
the "Final Environmental Statement 
Related to the Confctnued Construction 
and Proposed Issuance of an Operating 
License for the Brunswick Steam 
Electric IHant, Unite 1 and 2," issued by 
the United States Atomic Energy 
Commission in January 1984, and (3) tht 
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Environmental Assessment dated 
August 30.1991. 

These documents are available for 
public inspection at the Commission's 
Public Document Room. 2121 L Street 
NW., Washington, DC, and at the 
University of North Carolina at 
Wilmington, William Madison Randall 
Librai^, 601 S. College Road. 
Wilmington, North Carolina 2840^-3297. 

Dated at Rockville. Maryland, this 30th day 
of August 1991. 

For the Nuclear Regulatory Commission. 
Elinor G. Adensam, 

Director, Project Directorate II-l Division of 
Reactor Projects —////. 

|FR Doc. 91-21521 Filed 9-8-91; 8:45 ami 
BILUNQ CODE 759(M>1-M 


(Docket No. 50-440-OLA-3; ASLBP No. 91- 
650-13-OLA-3I 

The Cleveland Electric Htuminatlng Co. 
et at; Establishment of Atomic Safety 
and Licensing Board 

Pursuant to delegation by the 
Commission dated December 29,1972, 
published in the Federal Register, 37 FR 
28710 (1972), and §§ 2.105, 2,700. 2.702, 
2.714. 2.714a. 2.717 and 2.721 of the 
Commission's Regulations, all as 
amended, an Atomic Safety and 
Licensing Board is being established in 
the following proceeding to rule on 
petitions for leave to intervene and/or 
requests for hearing and to preside over 
the proceeding in the event that a 
hearing is ordered. 

The Cleveland Electric Illuminating 
Company, et al.. Perry Nuclear Power 
Plant, Unit 1 (Surveillance Capsule 
Withdrawal Schedule) 

This Board is being established 
pursuant to a notice published by the 
Commission on July 24,1991. in the 
Federal Register (56 FR 33950-33952 and 
33961-33982) entitled, "Notice of 
Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration E>etermination 
and Opportunity for Hearing." The 
proposed amendment would, inter alia, 
remove the reactor vessel surveillance 
program withdrawal schedule from the 
TSs and would relocate the schedule in 
the Perry Updated Safety Analysis 
Report (USAR) in accordance with NRC 
GL 91-01. 

The Board is comprised of the 
following administrative judges: 

Thomas S. Moore, Chairman, Atomic 

Safety and Licensing Board Panel, 

U.S. Nuclear Regulatory Commission, 

Washington, DC 20555. 


Richard F. Cole, Atomic Safety and 
Licensing Board Panel. U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. 

Charles N. Kelber, Atomic Safety and 
Licensing Board Panel, U.S. Nuclear 
Regulatory Commission. Washington. 
DC 20555. 

All correspondence, documents and 
other materials shall be filed with the 
Judges in accordance with 10 CFR 2.701. 

Issued at Bethesda, Maryland, this 29tb day 
of August 1991. 

Robert M. Lazo, 

Acting Chief Administrative fudge. Atomic 
Safety and Licensing Board Panel. 

[FR Doc. 91-21522 Filed 9-8-91: 8:45 am| 
BILUNG CODE 7990^1-W 


I Docket Nobl 58-335 and 50-389] 

Florida Power & Light Co.; Denial of 
Amendments to Facility Operating 
Licenses and Opportunity for Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
denied a request by Florida Power and 
Light Ckimpany (the licensee) for 
amendments to Facility Operating 
License Nos. DPR-67 and NPF-16 issued 
to the licensee for operation of the St 
Lucie Plant. Unites 1 and 2 located in St 
Lucie County, Florida. A Notice of 
Consideration of issuance of 
Amendments to Facility Operating 
Licenses and Proposed No Significant 
Hazards Determination and Opportunity 
for Hearing was published in the 
Federal Register on January 27,1988 (53 
FR 2315). 

The purpose of the Kcensee's 
amendment request was to revise 
certain surveillance requirements 
dealing with moderator temperature 
coefficient. 

The NRC staff has concluded that the 
licensee's request cannot be granted. 

The licensee was notified of the 
Commission's denial of the proposed 
change by letter dated August 30.1991. 

By October 9.1991, the licensee may 
demand a hearing with respect to the 
denial described above. Any person 
whose interest may be affect^ by this 
proceeding may file a written petition 
for leave to intervene. 

A request for hearing or petition to 
intervene must be filed with the 
Secretary of the Commission, U.Sw 
Nuclear Regulatory Commission. 
Washington. DC 20555. Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, the Celroan Building, 
2120 L Street, NW., Washington, DC, by 
the above date. 


A copy of any petition should also be 
sent to the Office of the General 
Council, U.S. Nuclear regulatory 
Commission. Washington, DC 20555. 
and to Harold F. Reis, Esquire. Newman 
and Holtzinger, 1615 L Street, NW., 
Washington, DC 2(X)36, attorney for the 
licensee. 

For further details with respect to this 
action, see (1) the application for 
amendments dated December 22,1987, 
as modified by letter dated August 27, 
1990, and (2) the Commission's letter to 
the licensee dated August 30.1991. 

These documents are available for 
public inspection at the (Commission's 
Public Document Room and the Indian 
River Junior College Library, 3209 
Virginia Avenue, Fort Pierce, Florida 
33450. A copy of item (2) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission. 
Washington. DC 20555, Attention: 
Document Control Desk. 

Dated at Rockville, Maryland, this 30tb day 
of August 

For the Nuclear Regulatory Commission. 
Herbert N. Berkow, 

Director. Project Directorate 11-2, Division of 
Reactor Projects — l/U, Office of NueJear 
Reactor Regulation. 

[FR Doc. 91-21523 Filed 9-6-91; 8:45 am) 
BILLfNQ CODE TSSO-OI-M 


[Docket No. 50-346) 

Toledo Edison Company, et aL; (Davis- 
Besse Nuclear Power Station, Unit No. 
1 ) 

Exemption 

I 

The Toledo Edison Company, 
Centerior Service Company and the 
Cleveland Electric Illuminating 
Company (the licensees), are the holders 
of Facility Operating License No. NPF-3 
(the license) which authorizes operation 
of the Davis-Besse Nuclear Power 
Station, Unit No. 1. The license provides, 
among other things, that it is subject to 
all rules, regulations and orders of the 
Commission now or hereafter in efiecL 
The facility consists of a pressurized 
water reactor located at the licensee's 
site in Ottawa Ck)unty, Ohio. 

II 

Title 10 of the Code of Federal 
Regulations (10 CFR) part 20. appendix 
A, "Protection Factors for Respirators," 
establishes protection factors of air- 
purifying respirators for protection 
against particulates only. Furthermore, 
footnote d-2(c) states. "No allowance is 
to be made for the use of sorbents 
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against radioactive gases or vapors." 
This restriction was needed since an 
inadequate data base had existed for 
evaluating the complex interaction of 
many factors affecting the service life 
and removal efficiency of radioactive 
gases and vapors by sorbent canisters. 
Also, due to the lack of a data base, a 
National Institute for Occupational 
Safety and Health/Mine Safety and 
Health Administraton (NIOSH/MSHA) 
certification schedule has not been 
established to ensure that canisters 
meet acceptable performance criteria. 

Section 20.103(e) of 10 CFR part 20 
allows the Commission to authorize the 
use of respiratory equipment in lieu of 
an NIOSH/MSHA certification when 
such an action is justified based on 
adequate testing of material and 
performance characteristics. An 
application by a licensee for this 
authorization must include a 
demonstration by testing, or on the basis 
of reliable test information, that the 
material and performance 
characteristics of the equipment are 
capable of providing the proposed 
degree of protection under anticipated 
conditions of use. The licensee has 
made such an application. 

Section 20.501 of 10 CFR part 20 
allows the Commission to grant such 
exemption from the requirements of the 
regulations in 10 CFR part 20 as it 
determines is authorized by law and 
will not result in undue hazard to life or 
property. 

By letter dated December 5,1989, as 
supplemented July 12 and 29.1991, the 
licensee requested an exemption based 
on 10 CFR 20.501 to allow the use of 
radioiodine Mine Safety Appliance 
Company (MSA) GMR-I canisters with 
a protection factor of 50 for personnel 
respiratory protection. In support of the 
exemption request, the licensee cited 
test results, and a quality assurance 
plan that satisfies the recommended 
qualification process of NUREG/CR- 
3403, "Criteria and Test Methods for 
Certifying Air-Purifying Respirator 
Cartridges and Canisters Against 
Radioiodine." 

The NRC staff evaluated the 
information provided by the licensee to 
support the exemption request. The 
staffs safety evaluation on this matter 
relating to the use of a radioiodine 
protection factor of 50 for GMR-I 
canisters at Davis-Besse is being issued 
concurrently with this Exemption. The 
safety evaluation concludes that the 
licensee’s proposed use of radioiodine 
MSA GMR-1 canisters with certain 
usage restrictions and controls can 
result in significant dose savings over 
alternative methods while still providing 
effective protection. 


Ill 

Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
20.501, an exemption as requested by 
the licensee’s letter of December 5,1989, 
as supplemented July 12 and 29,1991, is 
authorized by law and will not result in 
undue hazard to life or property. The 
Commission hereby grants an exemption 
from the restriction of 10 CFR part 20, 
appendix A. footnote d-2(c). and 
authorizes the use of the MSA GMR-I 
canister, with restrictions as shown in 
Attachment 1 to this Exemption. The 
Exemption is subject to modification by 
rule, regulation, or order of the 
Commission. 

Pursuant to 10 CFR 51.32, the 
Commission has determined that the 
issuance of the exemption will have no 
significant impact on the environment 
(56 FR 42075). 

This Exemption is effective upon 
issuance. 

Dated at Rockville, Maryland this 29th day 
of August 1991. 

For the Nuclear Regulatory Commission. 
Bruce A. Boger, 

Director, Division of Reactor Projects IH/IV/ 
V, Office of Nuclear Reactor Regulation. 

Attachment: Limitations, Usage 
Restrictions, and Controls 

Limitations, Usage Restrictions, and 
Controls Applicable to the Use of MSA 
GMR-I Canister at the Davis-Besse 
Nuclear Power Station. Unit 1 

1. A protection factor equal to 50 as a 
maximum value will be used. 

2. The maximum permissible use time 
will be 8 hours after which the canister 
will be discarded. The use time will 
begin when the canister is unsealed and 
will include periods of non-exposure. 

3. Canisters will not be used in the 
presence of organic solvent vapors. 
Painting or the use of organic substances 
will be prohibited while the GMR-I 
canister is in use. 

4. Canisters will be stored in sealed, 
humidity barrier packaging in a cool, dry 
environment. The GMR-I canisters will 
be maintained in Class "A" storage (as 
defined in ANSI N45.2.2) except for 
those maintained for ready issuance in 
the respirator issue area. 

5. Canisters will be used only with a 
full facepiece proven capable of 
providing the individual with a fit factor 
greater than 500 by a quantitative 
respirator fit test. 

6. Canisters will not be used in total 
challenge concentrations of organic 
iodines and other halogenated 
compounds greater than 1 ppm, includng 
non-radioactive compounds. 


7. Canisters will not be used in 
environments where temperatures 
exceed 110 ®F. Temperatures at work 
locations where GMR-I canisters are in 
use will be measured each shift and/or 
coincidentally with operations which 
heat the work areas to assure that this 
limit is not exceeded. 

In addition to the limitations and 
usage restrictions noted above, the 
following program verification measures 
during initial GMR-I canister 
implementation will be used: 

a. Weekly whole body counts of 
individuals using the GMR-I canister for 
radioiodine protection will be 
performed; 

b. A whole body count will be given to 
individuals who exceed 10 MPC hours in 
7 consecutive days prior to their next 
entry into a radioiodine atmosphere; 

c. If an individual measures any 
iodine uptake to the thyroid during a 
whole body count following use of 
GMR-I canisters, the individual will be 
restricted from further entries into 
radioiodine atmospheres pending a 
health physics evaluation; 

d. A whole body count survey data 
base will be compiled to evaluate the 
results of the program. 

(FR Doc. 91-21524 Filed 9-6-91; 8:45 am] 
BILUNQ cooe 7S9(M)1-M 


NUCLEAR WASTE TECHNICAL 
REVIEW BOARD 

Full Board Meeting 

Pursuant to the Nuclear Waste 
Technical Review Board’s (the Board) 
authority under section 5051 of Public 
Law 100-203, the Nuclear Waste Policy 
Amendments Act (NWPAA) of 1987, the 
full Board will hold a three-day meeting 
on October 8-10,1991, in Las Vegas. 
Nevada. Issues to be addressed relate to 
the potential effects of thermal loading 
on the concept and design of a high- 
level radioactive waste repository. 
Representatives from the U.S. program, 
as well as from programs in Sweden, the 
Federal Republic of Germany, and 
Canada will participate in the three-day 
meeting. The meeting will be held at the 
St. Tropez Hotel, Monte Carlo Ballroom 
II & III, 455 E. Harmon Avenue, Las 
Vegas, Nevada 89109; (702) 369-5400. 
Sessions will run from 8:30 a.m. to 5 
p.m., and are open to the public. 

Tuesday, October 8, will be devoted 
to an overview of repository concepts 
proposed for use in several nations 
including in the United States, Sweden, 
the Federal Republic of Germany, and 
Canada. A representative from the 
French high-level waste disposal 
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program also may provide that country's 
perspective on repository design. 

On Wednesday, October 9, 
presentations will focus first on the 
thermal considerations associated with 
repository design. The Board will hear 
from representatives of Sandia National 
Laboratories and Lawrence Livermore 
National Laboratory on near-field/far- 
field temperature changes and 
engineered barrier and waste package 
enhancements concepts. Presentations 
will proceed on the issues of uncertainty 
associated with high and low thermal 
loading, including geochemical 
uncertainties, near-field uncertainties, 
near-field hydrogeologic uncertainties, 
and biological resource concerns. 
Discussion of these issues will center on 
six questions: (1) What are the potential 
problems associated with each issue? (2) 
What is the significance of each of the 
potential problems? (3) What are the 
uncertainties associated with each of 
the potential problems? (4) Can these 
uncertainties be resolved? (5) How much 
time and money will be needed to 
resolve these uncertainties? (6) Will 
there be residual uncertainties? 

During the latter part of Wednesday, 
discussion will shift to address the 
implications of higher versus lower 
thermal loading of a repository, 
including system-level considerations, 
design considerations, testing 
considerations, and the implications for 
engineered barriers and total system 
performance. 

This discussion will continue on 
Thursday morning, October 10. 
Representatives from Science 
Applications International Corp., (SAIQ 
will make presentations on the 
conceptual considerations for the total 
system performance. Representatives 
for SAIC, the Nuclear Regulatory 
Commission, and the DOE will discuss 
potenticd regulatory considerations— 
including human health and safety, 
licensing, and legislative implications. 
The final session on Thursday, October 
10. will be devoted to a round-table 
discussion of the aforementioned six 
critical questions about the effects of 
thermal loading on the performance of 
the repository. 

Transcripts of the meeting will be 
available on a library-loan basis from 
Victoria Reich, Board librarian, 
beginning November 30,1991. For 
further information, contact Karyn 
Severson, External Affairs. Nuclear 
Waste Technical Review Board, 1100 
Wilson Boulevard, suite 910, Arlington, 
Virginia 22209; (703) 235-4473. 


Dated: September 4.1991. 

William D. Barnard, 

Executive Director, Nuclear Waste Technical 
Review Board. 

[FR Doc. 91-21562 Filed 9-0-91; 8:45 am) 
BIUJNO COOC 6820-AII-M 


RAILROAD RETIREMENT BOARD 

Agency Forms Submitted for 0MB 
Review 

AGENCY: Railroad Retirement Board. 
ACTIOM: In accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35). the Railroad 
Retirement Board has submitted the 
following proposalfs) for the collection 
of information to the Ofiice of 
Management and Budget for review and 
approval. 

SUMMARY OF PROPOSALfS): 

(1) Collection title: Evidence of Marital 
Relationship—Living With 
Requirements. 

(2) Form(s) submitted: G-124, G-124a. 
G-237. G-238 and G-238a. 

(3) OMB Number 3220-0021. 

(4) Expiration date of current OMB 
clearance: Three years from date of 
OMB approval. 

(5) 7>pe of request Extension of the 
expiration date of a currently 
approved collection without any 
change in the substance or in the 
method of collection. 

(6) Frequency of response: On occasion. 

(7) Respondents: Individuals or 
households. State or local 
governments. 

(8) Estimated annual number of 
respondents: 1,100. 

(9) Total annual responses: 1,100. 

(10) Average time per response: .17818 
hours. 

(11) Total annual reporting hours: 196. 

(12) Collection description: Under the 
RRA, to obtain a benefit as the spouse 
of an employee annuitant or as the 
widowfer) of the deceased employee, 
applicants must submit information to 
be used in determining if they meet 
the marriage requirements for such 
benefits. T^e collection obtains 
information supporting claimed 
common-law marriages, termination 
of previous marriages and residency 
requirements. 

ADDfnOHAL INFORMATION OR 
COMMENTS: Copies of the proposed 
forms and supporting documents can be 
obtained from Dennis Eagan, the agency 
clearance officer (312-751-4693). 
Comments regarding the information 
collection should be addressed to 
Ronald J. Hodapp, Railroad Retirement 
Board, 844 Rush Street, Chicago, Illinois 


60611 and the OMB reviewer. Laura 
Oliven (202-895-7316), Office of 
Management and BudgeL room 3002, 
New Executive Office Building, 
Washington. DC 20503. 

Dennis Eagan, 

Clearance Officer. 

|FR Doc. 91-21428 Filed 9-6-91; 8:45 am| 
BiLLINO CODE 7909-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 

Forms Under Review by Office of 
Management and Budget 

Agency Clearance Officer Kenneth A. 
Fogash, (202) 272-2142. 

Upon Written Request Copy 
Available From: Securities and 
Exchange Commission, Office of Filings, 
Information and Consumer Services. 
Washington, DC 20549. 

Extension—Form S-2, File No. 270-62 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1960 
(44 U.S.C. 3501 et seq.\ the Securities 
and Exchange Commission has 
submitted for OMB approval extension 
of Form S-2. The form provides a basis 
for the Commission to fulfill its statutory 
responsibility to ensure that issuers of 
publicly traded securities provide 
investors and the marketplace with 
adequate information. Form S-2 affects 
approximately 334 filers for a total of 
196,058 burden hours. 

The estimated burden hours are made 
solely for purposes of the Paperwork 
Reduction Act and are not derived from 
a comprehensive or even a 
representative survey or study of the 
cost of the Commission’s rules and 
forms. Direct general comments to Gary 
Waxman at the address below. Direct 
any comments concerning the accuracy 
of the estimaed average burden hours 
for compliance with the Securities and 
Exchange Commission rules and forms 
to Kenneth A. Fogash, Deputy Executive 
Director, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549 and Gary 
Waxman, Clearance Officer, Office of 
Management and Budget (Paperwork 
Reduction Project 3235-0072), room 3208, 
New Executive Office Building, 
Washington, DC 20503. 

Dated: August 21,1991. 

Margaret IL McFarland, 

Deputy Secretary. 

[FR Doc. 91-21451 Filed 9-6-91; 8:45 am| 
BIUJNQ CODE tOlfr-OI-M 
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[Release No. 34-29634; File No. S7-8-90] 

Options Price Reporting Authority; 
Order Approving Amendment to the 
National Market System Plan 

August 30.1991. 

Pursuant to rule llAa3-2 under the 
Securities Exchange Act of 1934 (“Act* *’), 
on May 13,1991, the Options Price 
Reporting Authority (“OPRA”) 
submitted to the Securities and 
Exchange Commission (“Commission”) 
an amendment to its National Market 
System Plan to reflect changes to 
OPRA’s existing News Service Direct 
Connection Agreement. 

Notice of the proposed amendment 
was given in Securities Exchange Act 
Release No. 29215 (May 22,1991). 56 FR 
24433. The Commission received no 
comments on the proposal. This order 
grants approval of the proposed 
amendment. 

Previously, all news services have 
received OPRA data directly from 
OPRA’s processor in New York City and 
have paid the related direct access 
charge. Now. at least one news service 
has proposed accessing OPRA data 
indirectly, via a data feed from an 
OPRA vendor. In order to accommodate 
such indirect access, OPRA has changed 
the designation of its former “News 
Service Direct Connection Agreement” 
to “News Service Agreement,” has 
added provisions expressly authorizing 
a news service to receive OPRA data 
from a vendor, and has adopted a new 
News Service Pass-Through Fee payable 
by indirect access news services in lieu 
of, and equal in amount to. the direct 
access fee. OPRA has characterized the 
other amendments to the Agreement as 
being for purposes of making updating 
changes or as being editorial and not 
substantive in nature. 

The Commission finds that approval 
of this amendment is consistent with the 
Act, in particular, with sections 
llA(a)(C)(ii) and (D), which provide for 
the availability to brokers, dealers, and 
investors of iniformation with respect to 
quotations for and transactions in 
securities, and the linking of ail markets 
for qualified securities through 
communications and data processing 
facilities which foster efficiency, 
enhance competition, increase the 
information available to brokers, 
dealers, and investors, facilitate the 
offsetting of investor’s orders, and 
contribute to the best execution of such 
orders. Further, the Commission finds 
that the amendments are consistent with 
rule llAa3-2(c)(2) because they are 
appropriate in the public interest and 
remove impediments to. and perfect 


mechanisms of, a national market 
system. 

It Is Therefore Ordered, Pursuant to 
section llA9(a)(3)(B) of the Act. that the 
amendments be, and hereby are, 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 17 CFR 200.30-3(a)(29). 

Margaret H. McFarland, 

Deputy Secretary, 

[FR Doc. 91-21450 Filed 9-6-91; 8:45 am] 
BiLtlNQ CODE MIO-OI-M 


[Release No. 34-29633; File No. S7-8-90] 

Options Price Reporting Authority; 
Order Approving Amendment to Its 
National Market System Plan To 
Establish Fes for Radio Paging Market 
Data Service and Rider to Vendor 
Agreement To Be Used in Connection 
With the New Fee 

August 30,1991. 

Pursuant to rule llAa3-2 under the 
Securities Exchange Act of 1934 (“Act”), 
on May 9.1991,* the Options Price 
Reporting Authority (“OPRA”) 
submitted to the Securities and 
Exchange Commission (“Commission”) 
an amendment to its national market 
system plan that would establish a new 
fee for vendors who wish to offer a 
radio paging market data service, and a 
rider to OPRA's vendor agreement to be 
used in connection with the new fee.* 
The amendment was noticed in 
Securities Exchange Act Release No. 
29214 on May 22,1991,* and the 
Commission received one comment 
(with OPRA’s concurrence) in response 
thereto. This order grants permanent 
approval of the proposed amendment. 

I. Description and Purpose of the 
Amendment 

OPRA has authorized the 
establishment of a fee to be paid by 
vendors who furnish a radio paging 
market data service to the customers of 
radio paging companies or their own 
customers via text display radio pagers. 
The radio paging market data service 
fee is proposed to be established at a 


* The amendment was originally filed on April 9. 
1991. The original filing was withdrawn by the 
subsequent filing. 

* OPRA requested that the radio paging service 
be put into effect summarily pursuant to rule llAaS- 
2(c)(4) under the Act That section empowers the 
Commission to summarily put into effect on a 
temporary basis a Plan amendment "if the 
Commission finds that such action is necessary or 
appropriate in the public interest, for the protection 
of investors or the maintenance of fair and orderly 
marlcets, to remove impediments to, and perfect the 
mechanisms of. a national market system or 
otherwise in furtherance of the purpose of the Act." 

* 56 FR 24434 (May 30.1991). 


monthly rate of $1.00 for each text 
display paging device that is enabled to 
receive the service. 

The purpose of the new fee is to 
permit vendors to offer to their 
customers a service whereby a limited 
amount of options market data may be 
transmitted via radio paging companies 
to text display pagers. Because only 
limited information can be transmitted 
to text display pagers as a result of 
bandwidth constraints, OPRA has 
determined not to require persons who 
have access to such pagers to become 
OPRA subscribers and pay subscriber 
fees to OPRA. Instead, OPRA intends to 
charge vendors who offer this service at 
the monthly rate of $1.00 per device. The 
fees OPRA will receive on this basis are 
estimated to be substantially below the 
aggregate subscriber fees that would be 
payable if a radio paging market data 
service could be offered only to OPRA 
subscribers. 

n. Comments 

As noted above, the Commission 
received one comment letter from Dow 
Jones Information Services (“DJIS”).^ 
Citing section 3 of the Rider, which 
states that the proposed new OPRA fee 
applies to “Options Information * • * 
broadcast to radio paging customers on 
a current or delayed basis,” DJIS stated 
that it sought clarification from OPRA 
regarding OPRA’s position on the 
applicability of OPRA subscriber 
agreements and fees to market data 
services that deliver only options 
information on a delayed basis. DJIS 
stated that— 

[BJased upon discussions with OPRA and 
its counsel. Dow Jones understands, and 
OPRA concurs, that the Rider is intended, 
and should be read, as permitting any vendor 
who signs the Rider and agrees to pay the 
new fee to provide Options Information on a 
real-time or delayed basis through a radio 
paging service without requiring subscribers 
to such service to sign OPRA subscription 
agreements or pay subscriber fees to OPRA. 
Accordingly, the Rider in no way changes 
OPRA's long-standing position that a vendor 
who has signed the OPRA Vendor Agreement 
(and not the Rider) may offer market data 
delivery services (including radio paging 
services) containing Options Information that 
has been delayed at least 15 minutes without 
requiring subscribers to such services to sign 
OPRA subscription agreements or pay 
subscriber fees to OPRA. 

In a separate concurrence,® OPRA 
stated that— 


* Letter from Paul T. Shells. Group General 
Counsel. Dow Jones Information Services, to 
Jonathan G. Katz. Secretary. SEC dated July 1. ISS"*. 

• Letter from Michael L Meyer. Schiff. Hardin a 
Waite, to Christine A. Sakach. Branch Chief. 

Continued 
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The availability of the Radio Paging Rider 
and the related fee does not change the 
existing situation under OPRA's Vendor 
Agreement for a vendor who does not choose 
to sign the Rider * * *. Delayed data (i.e., 
last sale reports more than 15 minutes after 
the time the report was first transmitted by 
OPRA) may be retransmitted by such a 
vendor to any person, without any 
requirement for the recipient to be approved 
by OPRA or to pay fees to OPRA. 

III. Discussion 

Rule llAa3-2(c)(2) under the Act 
requires that the Commission approve 
an amendment to an effective national 
market system plan if it finds that the 
amendment is necessary or appropriate 
in the public interest for the protection 
of investors and maintenance of fair and 
orderly markets, to remove impediments 
to and perfect the mechanisms of a 
National Market System, or otherwise in 
furtherance of the purposes of the Act. 
Section llA(a)(l)(c)(iii) of the Act states 
that “[i]t is in the public interest and 
appropriate for the protection of 
investors and the maintenance of fair 
and orderly markets to assure * * * the 
availability to brokers, dealers, and 
investors of information with respect to 
quotations for and transactions in 
securities.** The Commission believes 
the amendment meets these standards. 

The Radio Paging Rider and related 
fee were developed by OPRA to provide 
an alternative to vendors who wish to 
offer a service whereby a limited 
amount of options data is broadcast to 
handheld radio pagers, so that users of 
such a service would not be required to 
execute subscriber agreements with 
OPRA or pay subscriber fees to OPRA. 
Thus, a vendor may offer a radio paging 
service by including certain speciHed 
provisions in its customers* agreements 
for the benefit of OPRA, and paying to 
OPRA a radio paging device charge of 
$1.00 per device. 

The comment filed by DJIS with the 
concurrence of OPRA clarifies that the 
fee would not apply to a vendor not 
choosing to sign the Rider who 
retransmits only delayed data. 

The Commission believes that the 
amendment will serve the public interest 
by increasing the availability of market 
information to brokers, dealers and 
investors. The amendment simply 
provides an additional means of 
obtaining OPRA data that customers 
may elect to receive. Thus, the 
Commission finds that making this 
service and the related fee a permanent 
part of the OPRA plan is fair and 
reasonable, is appropriate in the public 


National Market System Branch. Division of Market 
Regulation. SEC. dated July 1.1991 (on behalf of 
OFRA). 


interest and to remove impediments to, 
and perfect the mechanism of, a national 
market system. 

IV. Conclusion 

For the reasons discussed above, the 
Commission finds the amendment to the 
OPRA national market system plan to 
be consistent with the Act, particularly 
section llA(a)(l) and Rule llAa3-2. 

It Is Therefore Ordered, Pursuant to 
section llA of the Act, that the 
amendment to the OPRA national 
market system plan be, and hereby is, 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30-3(a)(29). 

Margaret H. McFarland, 

Deputy Secretary. 

(FR Doc. 91-21448 Filed 9-^-91: 8:45 am) 
BILUNO CODE M10-01-M 


[Release No. 34-29640; File No. SR-CBOE- 
91-211 

Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
the Chicago Board Options Exchange, 
Inc., Relating to Clarifying the 
Exchange*8 Margin Requirements for 
Market-Makers 

August 30,1991. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 ("Act**), 
15 U.S.C. 78s(b)(l), notice is hereby 
given that on July 8,1991, the Chicago 
Board Options Exchange, Inc. (*‘CBOE’* 
or "Exchange") filed with the Securities 
and Exchange Commission ("SEC" or 
"Commission*') the proposed rule 
change as described in Items I, II and 111 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Exchange Rule 12.3(b) allows 
Exchange Member Organizations, at 
their discretion, to grant certain 
exceptions to the margin requirements 
provided in Exchange Rule 12.3(a) for 
accounts maintained with the Member 
Organization. The CBOE proposes to 
amend Exchange Rule 12.3(b) by: (i) 
Deleting paragraph (A) from Exchange 
Rule 12.3(b)(2), which allows Member 
Organizations to establish a 
discretionary margin level for accounts 
used solely to effect transactions in 
securities for which the member is 
registered and acts as a market-maker 
or specialist: (ii) moving the margin 


requirements applicable to market- 
makers from Exchange Rule 30.41 to 
Exchange Rule 12.3(b)(2)(A)-(D); (iii) 
deleting from the exceptions provided in 
former paragraph 30.41(a) securities 
convertible into those in which the 
member makes a market; (iv) adding to 
former paragraph 30.41(a) the 
requirement that securities be 
"immediately and directly" convertible 
into permitted offset transactions: and 
(v) adding paragraph (E) to Exchange 
Rule 12.3(b)(2), which will allow for a 
mutually satisfactory margin deposit for 
a joint account carried by a Member 
Organization for a market-maker or 
specialist in which the Member 
Organization participates. 

n. Seif-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 

(A) Self-Regulatory Organization's 
Statement of the ihirpose of and 
Statutory Basis for, the Proposed Rule 
Change 

(1) Purpose 

Currently, Exchange Rule 12.3(b)(2) 
contains the general margin 
requirements applicable to market- 
makers* and specialists' accounts. 
Exchange Rule 30.41, which was 
adopted as part of the CBOE's 
application to trade stocks, warrants 
and other securities, provides a more 
detailed and accurate description of the 
margin requirements applicable to 
market-makers. Accordingly, the CBOE 
proposes to delete paragraph (A) from 
Exchange Rule 12.3(b)(2), which 
provides that an account used to effect 
transactions in securities for which the 
member acts as a market maker or 
specialist may be carried on a mutually 
satisfactory margin basis, and replace it 
with the current provisions of Exchange 
Rule 30.41. Specifically, the Exchange 
proposes to move the provisions of 
Exchange Rule 30.41 to Exchange Rule 
12.3(b)(2) (A) through (D). In addition, 
new paragraph (A) will be modified by 
deleting from the list of positions that 
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may be carried on a mutually 
satisfactory basis '‘securities convertible 
into those in which the member makes a 
market" Finally, the CBOE proposes to 
add to paragraph (A): (i) Language 
requiring that securities converted into 
permitted offset transactions be 
“immediately and directly” convertible: 
and (ii) a reference to paragraph 
“(c)(2)(vl)” of Rule 15c3-l under the Act. 
which was omitted inadvertently when 
the CBOE's rule was adopted. 

(2) Basis 

The Exchange believes that the 
proposed rule change is consistent with 
section 6(b) of the Act, in general, and 
furthers the objectives of section 6(b)(5), 
in particular, in that it is intended to 
protect investors and the public interest. 

(B) Self’Regulatory Organization *s 
Statement on Burden on Competition 

The CBOE does not believe that the 
proposed rule change will impose any 
inappropriate burden on competition. 

(C) Self-Regulatory Organization *s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reason for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(a) By order approve such jiroposed 
rule change, or 

(b) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 


and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C, 552, will be available for 
inspection and copying at the 
Commission's Public Reference Section, 
450 Fifth Street. NW., Washington. DC 
Copies of such filing will also be 
available for inspection and copying at 
the principal of^e of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
niunber in the caption above and should 
be submitted by September 30,1991. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

(FR Doc. 91-21444 Filed 9-6-01; 8.45 am) 
BIUJNQ COO€ tOttMU-M 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Midwest Stock Exchange, 
Incorporated 

September 3,1991. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission”) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and rule 12f-l thereunder for 
unlisted trading privileges in the 
following securities: 

Damon Corporation 

Common Stock, $.01 Par Value (File No. 7- 

7205) 

Foxmeyer Corporation 

Common Stock. $91 Par Value (File No. 7- 

7206) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before September 25,1991, 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon all 
the informtion available to it, that the 
extensions of unlisted trading privileges 
pursuant to such application is 
consistent with the maintenance of fair 
and orderly markets and the protection 
of investors. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonatbao G. Katz, 

Secretary. 

(FR Doc. 91-21517 Filed 9-6-01: 8:45 am) 

BILUNQ COO£ SOIO-OI-M 


(Release No. 34-29632; File No. SR-NASD- 
91-37] 

SeH-Regulatory Organizations; Notice 
of Proposed Rule Change by National 
Association of Securities Dealers, Inc., 
Amending Schedule Q to the By-Laws 
To Require Transaction Reporting for 
Exchange-Listed Securities Until 5:15 
p.m. and Use of a Special Indicator for 
Certain Pricing Formula Trades 

August 30,1991. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 78s(b)(l). notice is hereby 
given that on August 2,1991, the 
National Association of Securities 
Dealers. Inc. (“NASD” or “Association”) 
filed with the Securities and Exchange 
Commission (“Commission” or “SEC) 
the proposed rule change as described 
in Items I. II, and III below, which Items 
have been prepared by the NASD. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Seif-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The NASD is proposing to amend 
Schedule G to the By-laws to require 
members to continue real-time trade 
reporting of transactions in exchange- 
listed securities until 5:15 pjn. and to 
use a special indicator to denote 
transactions priced on an average- 
weighting or other special pricing 
formula. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in item IV below. The 
NASD has prepared summaries, set 
forth in sections (A), (B), and (C) below, 
of the most significant aspects of such 
statements. 
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A. Self-ReguJotory Organization's 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

Current trade reporting obligations for 
listed securities in Schedule G to the 
NASD By-Laws require members to 
report transactions within 90 seconds 
after execution from 9:30 a.m. to 430 p.m. 
Eastern Time. Any trade report made 
more than 90 seconds after execution is 
required to be designated as late 
through use of the *\SLD” identifier. The 
commencement of the New York Stock 
Exchangers after-hours sessions in June, 
1991 prompted the NASD to permit 
voluntary 90-second reporting by 
members until 5:15 p.m., to coincide with 
the extended hours of the Consolidated 
Tape Association (“CTA”). The NASD is 
now proposing to extend the reporting 
hours specified in Schedule G for listed 
securities until 5:15 p.m. so that 90- 
second reporting will be mandatory for 
all reporting members. This will enable 
the automated capture and 
dissemination of transactions occurring 
between 4 p.m. and 5:15 p.m., enhancing 
transparency to transactions and 
thereby permit investors and market 
professionals to follow after-hours 
trading activity in Nasdaq securities. In 
addition, the amendments will assure 
integration of this information into 
NASD surveillance systems. 

In addition, confusion has arisen 
recently regarding a limited number of 
agency cross trades executed after 4 
p.m. that have been reported at a price 
based on an average-weighting or other 
formula rather than a current negotiated 
price. An example of such a transaction 
would be a trade negotiated during the 
trading day to be executed after 4 p.m. 
at a price equal to the average of 
weighted prices of transactions taking 
place during the trading day. Certain 
institutions find such a trade attractive 
because it ensures that they will not 
purchase at the high for the day or sell 
at the low. Trade reports such as these, 
although timely made, may not relate to 
the closing price on the primary 
exchanges and carry no identifier 
describing their specialized nature. In 
order to alleviate confusion with regard 
to these trade reports, the NASD 
requested members to mark all such 
trades executed after 4 p.m. as .SLD 
pending consideration and approval of a 
permanent indicator by the CTA 
denoting the specialized sale condition 
(e.g., .SLD, G and H) and 
implementation of applicable 


amendments to Schedule G to codify the 
new requirement. ‘ 

While there are various specialized 
sale condition indicators employed in 
the reporting of consolidated transaction 
data to vendors, none accurately 
describe average-weighting trades. 
Accordingly, a new indicator may need 
to be approved by the CTA to cover 
these types of trades that are presently 
unique (for automated reporting 
purposes) to the Third Market. The 
NASD will work with CTA participants 
to develop an appropriate indicator for 
use in connection with these specialized 
trades and undertake the technical 
enhancements necessary to implement a 
new indicator so that any investor 
confusion with respect to these agency 
cross trades will be obviated. 
Modifications to Schedule G are 
proposed to provide for the use of any 
new indicator. In the interim, the 
amendments would provide for the use 
of the .SIX) late trade indicator to denote 
formula trades and to specify that these 
trades would be exempted from the 
normal interpretation that printing 
trades .SLD as a course of conduct 
would subject a firm to disciplinary 
action. 

The NASA believes the proposed rule 
change is consistent with section 
15A(b)(6) of the Act. Section 15A(b)(6) 
requires that the rules of a national 
securities association be designed to 
*Toster cooperation and coordination 
with persons engaged in regulating, 
clearing, settling, processing information 
with respect to. and facilitating 
transactions in securities, to remove 
impediments to and perfect the 
mechanism of a free and open market.** 
In addition, the proposed rule change 
furthers the objective set forth in section 
llA(a){l)(C)(iii) of ensuring the 
“availability to brokers, dealers and 
investors of information with respect to 
quotations for and transactions in 
securities.*' Reporting transactions in 
listed securities within 90 seconds after 
execution is required during normal 
market hours and the NASA believes 
that continuing real-time reporting until 
5:15 p.m. is appropriate for regulatory 
purposes and to enhance public 
dissemination of transactions, and use 
of special indicators with specially 
priced trades obviates investor 
confusion with regard to those 
transactions. 


* A series of indicators for special sale conditions 
arc currently in use by CTA Participants. Either one 
of the existing indicators or a new indicator may be 
found appropriate for use in connection with these 

trades. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The NASA believes that the proposed 
rule change will not result in any burden 
on competition that is not necessary or 
appropriate in furtherance of the 
purposes of the Act. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Comments were neither solicited nor 
received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the NASA consents, the 
Commission will: 

A. By order approve such proposed 
rule change, or 

B. Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission*s Public Reference Room. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NASA. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by September 30.1991. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30-3(a)(12). 

Margaret H. McFarland. 

Deputy Secretary. 

(FR Doc. 91-21446 Filed 9-6-91; 8:45 am) 

BILLING CODE MIO-OI-M 
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(Release No. 34-29642; tntematlonal Series 
Release No. 3t2; File No. SR-NASO-91-47] 

Self-Regutatory Organizations; 

National Association of Securities 
Dealers. Inc.; Notice of Filing and 
Order Granting Accelerated 
Temporary Approval to Proposed Rule 
Change Relating to the Quotation 
Linkage Between the NASO and the 
London Stock Exchange 

August 30,1991. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act**), 
15 U.S.C. 7B8{b)(l), notice is hereby 
given that on August 30.1991, the 
National Association of Securities 
Dealers, Inc. (**NASD“ or “Association* *’) 
filed with the Securities and Exchange 
Commission (“Commission” or “SEC”) 
the proposed rule change as described 
in Items L II. and 111 below, which Items 
have been prepared by the NASD. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from Interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

On October 2,1987. the Commission 
issued an order approving operation of a 
market information linkage between the 
NASD and the London Stock Exchange 
(**LSE**) formerly the International Stock 
Exchange of the United States Kingdom 
and the Republic of Ireland, Ltd.) for a 
pilot term of two years. ^ "This 
experimental linkage is designed to 
provide an interchange of quotation 
information ('‘linkage information”) on 
about 740 securities (“linkage 
securities”): of diat total, each 
marketplace has designated 
approximately half as its “pilot group” 
of linkage securities. NASD and LSE 
members that function as market 
makers on one or more of a subset of 
linkage that are quoted in both the 
NASDAQ and LSE dealer systems 
(“common issue”) are authorized to 
access linkage information without 
paying a separate charge to receive it. 
Operation of the linkage in this fashion 
comports with the terms of the 
Commission’s October 1987 Order. Most 
recently, the Commission authorized an 
extension of this pilot linkage through 
August 31.1991, with the Commission's 
approval of File No. SR-NASD-91-8.* 


* Secxirities Exchange Act Release No. 24979 
(October 2,1987), 52 FR 37664 (October 8.1987). (the 
•^October 1987 Order”). 

* SecurHies Exchange Act Release No. 28918 

(February 25.1991). 56 FR 9034 (March 4 . 1991). 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act) 
and Rule 19b-4 thereunder, the NASD 
submits this proposed rule change to 
obtain Commission approval for 
continued operation of the NASD/LSE 
pilot linkage through October 4,1991. 

n. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments its received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
NASD has prepared summaries, set 
forth in sections (A), (B), and (C) below, 
of the most signihcant aspects of such 
statements. 

A. Self-Reguhtory Organization's 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

The purpose of this filing is to obtain 
an interim extension of the 
Commission's temporary approval of the 
NASD/LSE linkage through October 4, 
1991. Absent an extension, authorization 
for the linkage will expire as of August 
31.1991. 

During this proposed extension, the 
NASD and LSE will continue to discuss 
possible options regarding the Linkage's 
future structure and operational 
capabilities in relation to the needs of 
the international investment community. 
These discussions may lead to a 
substantive enhancement of the linkage, 
the pursuit of another joint initiative, or 
a decision to act independently in 
developing international systems that 
are responsive to the business needs of 
the sponsors constituencies. Any 
decision to enhance the linkage or to 
jointly develop an alternative system 
will entail another rule 19b-4 filing that 
will afford the Commission (and other 
interested parties) an opportunity to 
focus on relevant policy and regulatory 
issues. Meanwhile, continuation of the 
pilot linkage, as proposed would be 
supportive of the NASD’s and LSE’s 
efforts to define systems capable of 
accommodating cross-border trading 
more efficiently. 

Another factor likely to affect the 
future prospects of the NASD/LSE 
linkage is the introduction of NASDAQ 
international Service (“SERVICE”), the 
subject of File No. SR-NASD-90-33.* 


* See Sectirltiea Exchange Act Release No. 28223 
duly 18.1990). 55 FR 30338 (July 25.1990): and 


Essentially, the SERVICE would extend 
the NASD’s automated market-making 
systems to a European Session running 
from 3:30 to 9 a.m. (ET) on each U.S. 
business day. During this period, 
participating broker-dealers can utilize 
the SERVICE to quote markets in 
selected NASDAQ and exchange-listed 
securities by means of trading facilities 
located in the U.S. or U.K. Given the 
SERVICE’S potential for supporting 
trading in U.S.-rcgisteFGd securities by 
institutional investors (both foreign and 
domestic) during UiC. business hours, 
the NASD and LSE may determine to 
substantially alter or terminate the pilot 
linkage altogether. However, until the 
SERVICE has been approved and the 
NASD has had an opportunity to 
evaluate it operation, the NASD 
believes that it is appropriate to 
maintain the NASD/LSE linkage. 

The statutory bases for the NASD/ 
LSE pilot linkage and the requested 
extension thereof, are contained in 
sections llA(a)(l) (B) and (C), 15A(b)(6), 
and 17A(a)(l) of the Act Subsections (B) 
and (C) of section llA(a)(l) set forth the 
Congressional goals of achieving more 
efficient and effective market operation, 
the availability of information with 
respect to quotations for securities and 
the execution of investor orders in the 
best market through the application of 
new data processing and 
communication techniques. Section 
15A(b)(6) requires that the rules of the 
NASD be designed To foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, processing information with 
respect to, and fadlitatiiig transactions 
in securities, to remove impediment to 
and to perfect the mechanism of a free 
and open market * * Section 
17A(a)(l) sets for the the Congressional 
goal of linking all clearance and 
settlement facilities and reducing costs 
involved in the clearance and settlement 
process through new data processing 
and communications techniques. The 
NASD believes that the requested 
extension of the linkage's pilot operation 
is fully consistent with the policy goals 
articulated in the foregoing statutory 
provisions and with the Commissions 
efforts to advance the process of 
internalization of securities markets. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

In its original release announcing 
interim approval of the NASD/LSE pilot 
linkage, the Commission referenced 
certain competitive concerns raised by 


Release No. 38705 (December 17.1990). 55 FR 52341 
(December 21,19<^0). 
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Instinet Corporation Clnstinet* *’) through 
counsel,^ In response, the NASD, after 
consultation with the LSE, made a good 
faith effort to address those concerns by 
narrowing the universe of ftrms and 
terminals permitted access to linkage 
information at no cost. Those changes 
were reflected in File No. SR-NASD-87- 
20, which the Commission approved by 
issuing the October 1987 Or^r. Further, 
in File No, SR-NASD-89-44 (which 
resulted in extension of the linkage’s 
authorization until December 1,1990), 
the NASD submitted statistical and cost 
information relative to its participation 
in the pilot project. In the event that the 
NASD and LSE determines to seek 
permanent approval of or materially 
enhance the linkage, every effort will be 
made to supply the Commission with the 
empirical data needed for its 
deliberations on the corresponding rule 
19b-4 filing. 

With respect to the instant filing, the 
NASD believes that the proposed 
extension of the linkage pilot through 
October 4,1991 will not create any 
competitive burden vis-a-vis Instinet or 
any other vendor of securities market 
information. Moreover, instinet and 
other interested parties will have ample 
opportunity to comment on any 
subsequent rule 19b4 filing involving 
permanent approval or substantive 
enhancement of the linkage. Finally, 
during the requested extension, the 
sponsoring markets will not use linkage 
information for purposes of operating an 
intermarket, automated execution 
system. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Comments were neither solicited nor 
received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The NASD request that the 
Commission find good cause for 
approving this proposed rule change 
prior to the 30th day following 
publication of notice of the rding in the 
Federal Register and. in any event by 
August 30,1991. the last business day 
before expiration of tlie linkage's 
present authorization. The NASD 
believes that the requested extension of 
the pilot period is fully consistent with 
the statutory provisions and policy goals 


♦ See Securities Exchange Act Release No. 23158 
(April 21.1988). 51 FR 15989 (April 29.1986). See 
q/so letter from Daniel T. Brooks. Counsel for 
Instinet, to John Wheeler, Secretary, Secunties and 
Exchange Commission, dated April IS. 1986. 


referenced in section 3 of this rule 19b-4 
filing. Moreover, the additional time will 
enable the sponsoring markets to 
consider various options and determine 
the future course of this experimental 
project. Those deliberations will focus 
on evaluating feasible enhancements to 
the linkage as well as alternative 
projects intended to advance the 
internalization of securities markets 
through more efficient computerized 
systems. Assuming Commission 
approval of File No. SR-NASD-91-47, 
experience gained from operation of the 
SERVICE may also affect discussion on 
the future of the NASD/linkage. Under 
these circumstances, it would be 
counterproductive to allow the NASD/ 
LSE linkage to cease operation. 
Accordingly, the NASD believes that 
good cause exists to approve this 
proposed rule change on a date no later 
than August 30,1991. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to the NASD and, in 
particular, the requirements of sections 
llA(a)(l) (B) and [C], 15A(b)(0). 
17A(a)(l) and the rules and regulations 
thereunder. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the 30^ day after the date of 
publishing of notice of filing thereof. The 
Commission believes that accelerated 
approval will avoid an unnecessary 
interruption of the pilot linkage while 
allowing the NASD and LSE to consider 
feasible options for enhancing the 
linkage or defining other automation 
initiatives to facilitate the efficient 
handling of international order flow. 
Accordingly, the Commission believes 
the NASD/LSE linkage should not be 
terminated while these efforts are 
ongoing. 

IV. Solicitation of Comment 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 


Commission's Public Reference Room. 
Copies of the filing will also be 
available for inspection and copying at 
the principal office of the NASD. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by September 30.1991. 

It 1$ Therefore Ordered, Pursuant to 
section 19(b)(2) of the Act. that the 
above-mentioned proposed rule change 
be, and hereby is approved thereby 
extending the NASD/LSE linkage until 
October 4.1991. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30-3(a)(12). 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-21447 Filed 9-6-91; 8:45 am) 
BILUNG CODE 


[Release No. 34-29631; RIe No. SR-PSE- 
91-211 

Self-Regulatory Organizations; the 
Pacific Stock Exchange; Order 
Granting Partial Approval of Proposed 
Rule Change Relating to the Extension 
of PSE’s Trading Hours 

August 30.1991. 

On June 5,1991, the Pacific Stock 
Exchange (“PSE" or "Exchange") 
submitted to the Securities and 
Exchange Commission ("SEC" or 
"Coramission"), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 ("Act") * and Rule 19b-4 
thereunder.* a proposed rule change to 
extend the hours of the PSE’s auction 
market trading session for an additional 
twenty minutes to 1:50 p.m. (PT). The 
PSE also proposed to amend several 
rules of the l^change's Board of 
Governors in order to allow the 
Exchange to provide primary market 
protection to orders that have been 
entered with the PSE but are designated 
to receive the execution price that will 
be established in the primary market's 
after-hours session; and to allow the 
entry of a new type of order, one-sided 
("OS") closing price orders.* This order 
grants approval to a portion of the filing 


»15 U.S.C. 7Bs(b)(l) (1908). 

* 17 CFR 240.19b-4 (1990). 

* The portion of the proposed rule change 
proposing to allow the Exchange to provide primary 
market protection to orders that have been entered 
with the PSE but are designated to receive the 
execution price that will be established in the 
primary market's after-hours session was approved 
by the Commission on an accelerated basis for a 
temporary period ending on May 24.1993. See 
Securities Exchange Act Release No. 29305 (June 13. 
1991), 56 PR 28208. In addition, the portion of the 
proposed rule change dealing with the creation and 
trading on the Exchange of OS orders is currently 
under review by the Commission. 
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The proposed rule change was 
published for comment in Securities 
Exchange Act Release No. 29305 (June 
13.1991), 56 FR 28208 (June 19.1991). No 
comments were received regarding the 
proposal. 

The Commission is approving today 
the portion of the PSE’s proposed rule 
change that would extend the 
Exchange’s current trading hours an 
additional twenty minutes. Thus, the 
hours of the PSE’s auction trading 
market would be extended from the 
current hours of 6:30 a.m. to 1:30 p.m. 
(PT) to the new hours of 6:30 a.m. to 1:50 
p.m. (PT).^ 

The PSE last changed its trading hours 
in 1985 when it moved the opening of its 
auction market trading session from 7 
a.m. to 6:30 a.m. (PT).® In 1981, the PSE 
reduced its trading day by one hour by 
changing its trading hours from 7 a.m. to 
2:30 p.m. (PT) to 7 a.m. to 1:30 p.m. (PT).® 

Under the PSE’s proposal to extend its 
trading hours to 1:50 p.m. (PT), the 
structure of the Exchange’s after-hours 
(post 1 p.m.) auction market will not 
change. The only change would be to the 
hours of operation of the Exchange’s 
after-hours auction market trading 
session. Thus, the same types of orders 
that are eligible for entry and execution 
during the PSE’s current post-1 p.m. 
trading session will continue to be 
entered and executed. As before, regular 
market and limit orders will be eligible 
for entry and execution after 1 p.m. (PT). 
GTC (’’good ’til cancelled”) orders that 
are designated as eligible for the PSE’s 
extended auction market session will 
migrate to this session. In addition, 
orders designated ”GTX” (’’good, ’til 
cancelled orders that are executable in 
the after hours session”) will be allowed 
to migrate to the PSE’s post-1 p.m. (PT) 
trading session and, if eligible, to be 


* PSE Rule 4.2 states that the opening and closing 
hours of the Exchange's trading sessions shall be 
established by the PSE*s Board of Governors. 
Therefore, the instant proposal to change the closing 
time of the auction trading session will not require 
an amendment to the text of the PSE rules. 

* See securities Exchange Act Release No. 22474 
(September 27.1985). 50 FR 41280 (approving, inter 
alia. File No. SR-PSB-85-23). The PSE's decision to 
open one-half hour earlier paralleled a move by the 
New York ("NYSE"), American ("Amex"). 
Philadelphia ("Phlx"), Boston ("BSE"). Midwest 
("MSE"). and Cincinnati Stock Exchanges, as well 
as the Chicago Eloard Options Exchanged and the 
National Association of Securities Dealers. ln&. to 
also change their trading hours to open one-half 
hour eariier. See id and Securities ^change Act 
Release No. 22473 (September 27.1985). 50 FR 41283. 

* See Securities Exchange Act Release No. 18103 

(September 10,1981), 46 FR 47346. At that time, the 
PSE made a business decision that there was 
insufficient trading volume to economically justify 
the Exchange's last hour of trading. The Exchange 
did believe, however, that there was strong interest 
in trading on the Exchange in the period between 1 
p.m. and 1:30 p.m. (PT). Id. 


executed in either the 1 to 1:50 p.m. (PT) 
auction market session or in the primary 
market price protection session.* *^ 

In addition, any transactions executed 
during the PSE’s last twenty minutes of 
trading would be reported to the 
Consolidated Tape System in the same 
manner as trades are currently reported 
during the PSE’s existing 1 to 1:30 p.m. 
auction market trading period. 

The Commission finds that the portion 
of the proposed rule change extending 
the PSE’s auction market trading session 
to 1:50 p.m. (PT) is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange, and, in 
particular, the requirements of section 
6(b)(5) of the Act.® The Commission 
believes that this aspect of the PSE 
proposal is consistent with section 
6(b)(5) of the Act in that it is reasonably 
designed to promote just and equitable 
principles of trade, perfect the 
mechanism of a free and open national 
market system, and, in general, protect 
investors and the public interest. 

The Commission believes that, absent 
any regulatory concerns, the decision to 
change the Exchange’s trading hours is a 
matter that falls within the business 
discretion of the PSE. In the instant case, 
the Commission has not received any 
comment letters from the public or PSE 
members raising any regulatory issues 
in connection with the extension of the 
PSE auction market hours to 1:50 p.m. 
(PT). The Commission notes, however, 
that during the proposed extension of 
trading hours, from 1:30 to 1:50 p.m. (PT), 
no other national securities exchange is 


^ On May 20.1991. the Commission approved a 
proposal by the NYSE to extend its trading hours to 
establish two trading sessions: Crossing Session 1. 
which permits the execution of single-stock single¬ 
sided closing-price orders, and crosses of single¬ 
stock closing-price buy and sell orders: and 
Crossing Session 11. which allows the execution of 
crosses of multiple-stock aggregate-price buy and 
sell orders. See Securities Exchange Act Release 
No. 29237 (May 24.1991). 56 FH 24853 (approving 
Files No. SR-NYSE-9(>-52 and NYSE-86-53). The 
NYSE proposal introduced a new order type, a GTX 
order, which it defined as a GTC order executable 
through Crossing Session 1 of its Off-Hours Trading 
("OHT') facility. Subsequent to Commission 
approval of the NYSE's OHT proposal several of 
the regional stock exchanges amended their rules to 
require their specialists to provide primary market 
protection to GTX orders, which are limit orders 
that are designated as executiable after the close of 
the regular trading session, based on volume that 
prints in the primary market's after-hours session 
(see Securities Exchange Act Release Nos. 29305 
(June 13.1991). 56 FR 28208 (granting partial 
temporary accelerated approval to File No. PSE-91- 
21); 29301 (June 13.1991). 56 FR 28182 (granting 
temporary accelerated approval to File No. BSE-81- 
4); 29297 (June 13.1991). 56 FR 28191 (granting 
temporary accelerated approval to File No. MSE- 
91-11); and 29300 (June 13.1991), 56 FR 28212 
(granting temporary accelerated approval to File 
No. Phlx-91-28). 

•15 U.S.C 78f(1988). 


operating an auction market. Although 
the NYSE is operating its Off-Hours 
Trading (”OHT”) facility and the Amex 
is operating its after-hours trading 
session during this time period, these 
sessions are limited to accepting single 
stock orders priced at either the NYSE 
or the Amex closing price, respectively, 
or effecting portfolio trades.® Because 
the PSE’s post-l p.m. (PT) trading 
session will not overlap the 2 p.m. (PT) 
executions in Crossing Session 1 of the 
NYSE’s OHT facility or in the Amex’s 
after-hours trading facility, the proposal 
being approved today does not raise 
new market structure issues. 

The Commission does not believe that 
an extension of the PSE’s auction 
market trading hours to 1:50 p.m. will 
have an adverse effect on the 
maintenance of fair and orderly markets 
or disadvantage public customer orders. 
In this regard, the Commission notes 
that the PSE’s auction market is already 
open for an additional half-hour after 
the close of the auction market on the 
other U.S. securities exchanges: From 1 
p.m. to 1:30 p.m. (PT). The portion of the 
PSE proposal being approved today, 
which merely extends the PSE’s after- 
hours auction market trading session for 
20 minutes, should not affect the PSE’s 
ability to provide fair and orderly 
markets or provide for the efficient 
exeuction of customers orders. 

It Is Therefore Ordered, Pursuant to 
section 19(b)(2) of the Act,*® that the 
portion of the proposed rule change 
extending the PSE’s auction market 
trading hours to 1:50 p.m. (PT) is 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.** 

Margaret H. McFarland, 

Deputy Secretary. 

(FR Doc. 91-21445 Filed 9-6-91; 8:45 am) 
BILUNQ CODE tOIO-OI-M 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Philadelphia Stock Exchange; 
Incorporated 

September 3.1991. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(’’Commission”) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and rule 12f-l thereunder for 


• See note 7, supra. 

15 U.S.C. 788(b)(2) (1988). 

»* 17 CFR 200.30-3(A)(12) (1990). 
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unlisted trading privileges in the 
following security: 

Foxmeyer Corporation 

Common Stock. $0.01 Par Value (File No. 7- 
7207) 

This security is listed and registered 
on one or more other national securities 
exchange and is reported in the 
consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before September 25.1991, 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should Hie three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 5lh Street, NW., Washington. DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon all 
the information available to it. that the 
extensions of unlisted trading privileges 
pursuant to such applications are 
consistent with the maintenance of fair 
and orderly markets and the protection 
of investors. 

For the Coimnissron, by the Division of 
Market Regulation, pursuant to delegated 
authority, 
jonathan G. Katz. 

Secretary. 

[FR Doc. 91-21518 Piled 9-6-91; 8:45 am] 
BILUNO CODE tOtO-OI-M 


(Release No. 34-29641; Fife No. SR-OCC- 
91-131 

Self-Regulatory Organizations; The 
Options Clearing Corporation; Notice 
of Filing and Order Granting 
Accelerated Approval on a Temporary 
Basis of a Proposed Rule Change 
Relating to Revisions to Standard 
Form of Letter of Credit 

August 30.1991. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (**Act* *'). 
15 U.S.C. 78s(b)(l). notice is hereby 
given that on August 10,1991, The 
Options Clearing Corporation f'OCC’*) 
filed with the Securities and Exchange 
Commission (“Commission**) the 
proposed rule change as described in 
Items I, II. and III below, which Items 
have been prepared by the self- 
regulatory organization. On August 21. 
1991, OCC filed Amendment Number 
One to the proposed rule change, and on 
August 30,1991. OCC filed Amendment 
Number Two to the proposed rule 
change.* This order grants accelerated 


* Amendment Number One moved from 
interpretatiani and Policies into the Rule itself the 
proposed language clarifying OCCs authority to 


approval on a temporary basis through 
February 28.1992. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change modifies 
certain terms of OCC’s standard form of 
letter of credit In general, the proposed 
rule change would require that letters of 
credit deposited by Clearing Members 
as margin with OCC be irrevocable and, 
unless otherwise permitted by OCC. 
expire on a quarterly basis. In addition, 
the proposed rule change would clarify 
that OCC may draw upon a letter of 
credit whether or not the Clearing 
Member that deposited such letter of 
credit has defaulted on any obligation to 
OCC. 

n. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its Sling with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of. 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 

A, Self-Regulatory Organization *s 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

OCC proposes to amend in a number 
of respects its rules governing the terms 
of letters of credit deposited as margin 
by Clearing Members in a number of 
respects. First. OCCs rules currently 
provide that the issuer of a letter of 
credit must pay OCC immediately upon 
demand.* However, under the Uniform 
Commercial Code as enacted in most 
states, the issuer of a letter of credit, 
except as otherwise agreed, may defer 
honor of such letter of credit until the 
close of the third business day after 
demand for payment is made.* The 


draw down a letter of credit under the proposal 
even if a Clearing Member is neither insolvent nor 
in default Amendment Number Two revised the 
proposal to authorize OCC to waive, on a temporary 
basis, any of the tetter of credit standards speciOed 
in OCC Rule e04(c). Amendment Number Two also 
established a six month sunset for the effectiveness 
of the proposal 

» OCC Rule 604{ck 

* See. eg.. 28 Ul Rev. Slat section 5-t12 (1990). 


Uniform Customs and Practice for 
Documentary Ckedits, 1983 Revision, 
Internationa! Chamber of Commerce 
publication 400 (“Uniform Customs") 
provides that, unless otherwise 
expressly agreed, a “bank shall have a 
reasonable time*' in which to determine 
whether the drawing documents are in 
order. In order to avoid any ambiguity 
as to the latest time for payment in the 
case of letters of credit incorporating the 
Uniform Customs. OCC intends to 
require that letters of credit state 
expressly that payment must be made 
prior to the close of business on the 
third banking day following demand. 

Second, OCC*8 rules currently permit 
the issuer of a letter of credit to revoke 
the letter of credit upon two business 
days* written notice.^ OCC believes that 
the issuer of a letter of credit is more 
likely to exercise its revocation rights at 
a time when the Clearing Member for 
whom such letter of credit is issued is 
experiencing financial difficulty. 
Accordingly. OCC believes that the two- 
day notice period imposes time 
constraints that may limit OCCs 
flexibility in resolving such difficulties. 
As a result, OCC proposes to amend its 
rules to eliminate the issuer's right to 
revoke the letter of credit.* 

Third, OCC*s rules currently provide 
that letters of credit shall expire on an 
annual basis.® However, the financial 
condition of a Clearing Member may 
change significantly within a shorter 
period of time. Thus. OCC believes that 
it would be preferable to structure its 
letter of cre^t program in a manner that 
permits an issuer to make more frequent 
credit judgments about the Clearing 
Merabtu* for whom it issues a letter of 
credit. Accordingly, unless otherwise 
permitted by OCC, OCCs proposal 
requires letters of credit deposited as 
margin lo expire on a quarterly basis 
rather than annually. 

Fin-ally, OCC proposes to add 
language to its rules to make explicit 
OCCs authority to draw upon a letter of 
credit at any time OCC determines that 
such draw is advisable to protect OCC, 
other Clearing Members, or the general 
public.*^ Such draw may be made 


« OOC Rule 604(c). 

* Although OCCb proposal would re<iuir« a tetter 
of credit deposited on behalf of a Clearing Member 
lo be irrevocable. OCC may, of course, consent to 
the withdrawal of such letter of credit by a Clearing 
Mentber if such Clearing Member deposits other 
forms of margin with OCC or the letter of credit is 
otherwise no longer needed to satisfy the Clearing 
Member’s margin requirement 

• OCC Rule 004(c). 

’OCC Rule 604(c). 
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whether or not the Clearing Member 
that deposited the letter of credit has 
been suspended or is in default with 
respect to any obligation to OCC. Any 
funds so drawn will be treated as cash 
margin. This authority permits OCC. in 
effect, to increase the liquidity of its 
margin deposits by substituting cash 
collateral for a Clearing Member's letter 
of credit In doing so, OCC also would 
eliminate its bank credit risk. OCC 
anticipates that it would use this 
authority very rarely and only under 
unusual circumstances. 

OCC believes that the proposed rule 
change is consistent with the 
requirements of section 17A of the Act. 
Specifically. OCC believes the proposed 
rule change promotes the protection of 
investors by enhancing OCC’s ability to 
safeguard the securities and funds in its 
protection or subject to its control. 

B. Self-Regulatory Organization *s 
Statement on Burden on Competition 

OCC does not believe that the 
proposed rule change will impose any 
burden upon competition. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Comments were not and are not 
intended to be solicited with respect to 
the proposed rule change, and none 
were received. 

111. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

OCC requests the Commission to find 
good cause for approving the proposed 
rule change on an accelerated basis 
prior to the thirtieth day after the date of 
publication of notice of the filing. Such 
accelerated approval would permit OCC 
to require that new or renewed letters of 
credit deposited by Clearing Members 
prior to the former annual September 1 
letter of credit expiration date conform 
to the proposed rule change. As a result. 
Clearing Members depositing new or 
renewed letters of credit on or about 
September 1,1991, will avoid the need to 
duplicate the effort and expense 
involved in providing two letters of 
credit [i.e., one conforming to the prior 
standards and one conforming to the 
revised standards). 

The Commission finds good cause for 
granting accelerated approval of the 
proposed rule change prior to the 
thirtieth day after the publication of 
notice of filing. Accelerated approval 
will permit OCC to implement these new 
standards prior to the expiration and 
renewal on September 1.1991. of letters 
of credit deposited under the prior 


standards. In addition, temporary 
approval through February 28,1992 will 
permit OCC, the Commission, and other 
interested parties to assess prior to 
permanent Commission approval of 
such standards any effects these revised 
standards have on letter of credit 
issuance and on margin deposits at 
OCC. 

In the interim, however, the revised 
standards should make such letters of 
credit more liquid instruments and, 
consequently, should permit OCC to rely 
more safely upon letters of credit as 
deposited margin. Because letter of 
credit issuers will have to reexamine 
Clearing Members’ financial conditions 
every three months rather than annually 
as under the prior standards, the 
financial condition of those Clearing 
Members electing to deposit letters of 
credit will be assessed more frequently, 
and therefore, any adverse 
developments should be discovered 
sooner. In addition, since the letters of 
credit will be irrevocable, issuers of 
letters of credit will no longer be able to 
revoke letters of credit at times when 
the Clearing Members most need credit 
facilities [i.e„ when a Clearing Member 
is experiencing financial difficulties or 
during times of market volatility). 

Finally, the proposed authority to waive 
specific letter of credit standards will 
permit OCC to react to exigencies that 
may arise in implementing the proposal. 
Thus, the proposed rule change 
conforms to section 17A(b)(3)(F) of the 
Act by promoting the safeguarding of 
securities and funds which are in the 
custody or control of OCC. 

rv. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 450 Fifth Street NW.. 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section. 
450 Fifth Street NW., Washington, DC 
20549. 

Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 


All submissions should refer to the File 
Number SR-OCC-91-13 and should be 
submitted by September 30.1991 

V. Conclusion 

On the basis of the foregoing, (he 
Commission finds that OCC’s proposed 
rule change is consistent with (he Act 
and. in particular, with section 17A of 
the Act. 

It!s Therefore Ordered, Under section 
19(b)(2) of the Act, that the proposal 
(File No. SR-OCC-91-13) be, and hereby 
is, approved on a temporary basis 
through February 28,1992. 

For the Commission, by the Division ol 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-21449 Filed 9-6-91: 8;45 am| 
BIUJNG CODE tOIO-OI-M 


[Release No. 35-25367J 

Filings Under the Public Utility Holding 
Company Act of 1935 (“Act”) 

September 4,1991. 

Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
application(s) and/or declaration(8) for 
complete statements of the proposed 
tran8action(s) summarized below. The 
appliestion(8] and/or declaration(8) and 
any amendments thereto is/are 
available for public inspection through 
the Commission’s Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
September 23,1991 to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a copy 
on the relevant applicants) and/or 
declarant(8) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration(s), as filed or as 
amended, may be granted and/or 
permitted to become effective. 
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The Connecticut Light and Power 
Company (70-7885) EUA Power 
Corporation 

The Connecticut Light and Power 
Company (“CL&P”). P.O. Box 270. 
Hartford, Connecticut 06037, an electric 
public-utility subsidiary company of 
Northeast Utilities, a registered holding 
company, and EUA Power Corporation 
(“EUA Power”), 40 Stark Street. P.O. 

Box 326. Manchester, New Hampshire 
03105. an electric public-utility 
subsidiary company of Eastern Utilities 
Associates (“EUA”), a registered 
holding company (CLAP and EUA Power 
collectively. “Applicants”), have filed an 
application-declaration under sections 
6(a), 7. 9(a). 10 and 12(d) of the Act and 
rules 44 and 50(a)(5) thereunder. 

The proposed transactions relate to 
the financing by EUA Power, a debtor in 
possession under chapter 11 of the 
Bankruptcy Code, 11 U.S.C., for certain 
expenses, including its share of the costs 
relating to the operation of the Seabrook 
Nuclear Power Plant (“Seabrook”). EUA 
Power owns a 12.1324 joint interest in 
Seabrook. a nuclear plant located in 
Seabrook. New Hampshire. 

EUA Power has entered into a 
Stipulation and Consent Order 
(“Stipulation”) with CL&P. United 
Illuminating Company (“United”), an 
exempt public utility holding company, 
and the Official Committee of 
Bondholders representing the holders of 
EUA Power’s outstanding Series B 
Secured Notes and Series C Secured 
Notes in the bankruptcy proceeding. The 
Stipulation was approved by the United 
States Bankruptcy Court, District of New 
Hampshire on August 29,1991. 

Under the terms of the Stipulation, 
CL&P, United and, subject to further 
Commission authorization, any 
additional joint owners of Seabrook that 
may elect to participate (“Participating 
Joint Owners”), will make monthly 
advances (“Advances”) to the 
disbursing agent for Seabrook 
(“Disbursing Agent”) in an aggregate 
amount not to exceed $15 million 
outstanding at any one time 
(“Commitment”). The Advances will be 
used to pay EUA Power’s share of 
Seabrook expenses, and certain other 
related expenses, as needed to the 
extent not covered by EUA Power’s 
revenues from energy or capacity sales, 
and to protect the Participating Joint 
Owners’ investment in Seabrook by 
insuring uninterrupted operation. 

As the two Participating Joint Owners. 
United and CL&P will have a 100% 
combined percentage of participation, 
and their ratable shares of the aggregate 
Commitment and rights and obligations 
under the Stipulation will be 60% and 


40%, respectively. The obligations of the 
Participating Joint Owners under the 
Stipulation are several and not joint or 
joint and several, and will not exceed 
such Joint Owner’s ratable share of the 
aggregate Commitment. 

Thus, the Applicants request 
authorization for CL&P, pursuant to the 
Stipulation, to make monthly Advances 
as a Participating Joint Owner in an 
aggregate amount not to exceed $0 
million outstanding at any one time. 
Additionally, authorization is sought for 
EUA Power to be the beneficiary of such 
monthly Advances by United and CL&P 
in an aggregate amount not to exceed 
$15 million outstanding at any one time. 

By letter agreement betw'een United 
and CL&P, which will supplement and 
clarify the Stipulation, United will agree, 
subject to certain conditions, to make 
Advances under the Stipulation of up to 
$9 million, pending Commission 
authorization for CL&P’s payments 
under the Stipulation, as if United’s 
percentage of participation was 100%. 
CL&P will agree to authorize the 
Disbursing Agent to apply CL&P's 
Advances made after Commission 
authorization is granted to United’s Joint 
Owmer Account in an amount sufficient 
to place United in the position it would 
have been had CL&P participated in all 
Advances previously made under the 
Stipulation. 

EUA Power will repay all Advances, 
interest, fees, expenses and other 
obligations no later than 360 days after 
the Bankruptcy Court’s approval of the 
Stipulation (imless such date is 
extended upon the written consent of all 
Participating Joint Owners) or earlier 
upon the occurrence of certain events 
described in the Stipulation. All 
Advances will bear interest at a rate per 
annum equal to the sum on the base rate 
of the First National Bank of Boston, as 
in effect from time to time, plus 7 
percent per annum. 

Except as otherwise provided in the 
Stipulation, and subject to certain 
conditions regarding the nuclear fuel, 
the Applicants propose that EUA 
Power’s obligations to reimburse the 
Advances and to pay interest, costs and 
expenses will be secured by a lien 
(“Lien”) on all property of EUA Power’s 
bankruptcy estate. The Lien will rank 
prior to all other liens and, except as 
otherwise provided in the Stipulation, 
will be given payment priority over any 
and all other claims, including 
administrative expenses. The 
Applicants request authorization to 
engage in the proposed transactions 
through March 1.1993. 


9 . For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-21519 Filed 9-6-91; 8:45 am] 
BILLING COD€ S01(M)1-M 


SMALL BUSINESS ADMINISTRATION 

National Small Business Development 
Center Advisory Board; Public Meeting 

The National Small Business 
Development Center Advisory Board 
will hold a public meeting from 10:15 
a.m. to 12 noon on Thursday. September 
26,1991, at the Rio Salado Small 
Business Development Center. 301 West 
Roosevelt, suite D, Phoenix Arizona, to 
discuss such matters as may be 
presented by Advisory Board Members, 
staff of the U.S. Small Business 
Administration, or others present. 

For further information, write or call 
Hardy Patten, U.S. Small Business 
Administration. 409 3rd Street. SW., 6th 
Floor, Washington, DC 20416, telephone 
(202) 205-6766. 

Dated: August 30.1991. 

Valario Tolson, 

Acting Director^ Office of Advisory Councils. 
[FR Doc. 91-21536 Filed 9-6-91; 8:45 am) 
BILUN3 CODE 802S-01-M 


DEPARTMENT OF STATE 

[Public Notice 1471] 

Advisory Committee to the United 
States Section, International North 
Pacific Fisheries Commission; Partially 
Closed Meeting 

The Advisory Committee to the 
United States Section of the 
International North Pacific Fisheries 
Commission (INPFC) will meet on 
Thursday. September 26.1991, at the 
Anchorage Hilton Hotel in the second 
floor meeting area. This session will 
discuss the Protocol to the International 
Convention for the High Seas Fisheries 
of the North Pacific Ocean, surveillance 
of foreign fishing fleets, the progress of 
fisheries research, the Alaska salmon 
fisheries, and fishery developments as 
they affect the International North 
Pacific Fisheries Commission. The 
session will be open to the public from 7 
p.m. to 8 p.m. 

The Advisory Committee will also 
meet from 8:15 p.m. to 9:15 p.m. This 
session will not be open to the public 
inasmuch as the discussion will involve 
classified matters pertaining to the 
United States negotiating position to b? 
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taken at the Annual Meeting of the 
International North Pacific Fisheries 
Commission to be held in Tokyo, Japan. 
November 5-9,1991. The members of the 
Advisory Committee will examine 
various options for the negotiating 
position at the Special Meeting, and 
these considerations must necessarily 
involve review of classified matters. 
Accordingly, the determination has been 
made to close this 6:15 p.m. to 9:15 p.m. 
session pursuant to section 19(dJ of the 
Federal Advisory Committee Act, 5 
U.S.C. App. I, section 19(d) and 5 U.S.C. 
552b (c)(1) and (c)(9). 

Requests for further information on 
the meeting should be directed to Mr. 
George Herrfurth, Senior Pacific 
Fisheries Officer, Office of Fisheries 
Affairs (OES/OFA), room 5806, U.S. 
Department of State, Washington, DC 
20520-7616. Mr. Herrfurth can be 
reached by telephone on (202) 647-2009 
or by FAX on (202) 647-1106. 

Dated: August 27,1991. 

David A Colson. 

Deputy Assistant Secretary^ Oceans and 
Fisheries A ffairs. 

[FR Doc. 91-21429 Filed 9-6-91; a*45 am] 
BILUNQ CODE 4710-07-M 


[Public Notice 14731 

Shipping Coordinating Committee; 
Meeting 

The Shipping Coordinating Committee 
(SHC) will conduct an open meeting at 2 
p.m. on Thursday, October 17.1991, in 
room 2415, at U.S. Coast Guard 
Headqpjarters, 2100 Second Street SW.. 
Washington, DC 20593. The purpose of 
the meeting is to finalize preparations 
for the 17th Session of Assembly, and 
the 16th Extraordinary and 67th 
Sessions of Council of the International 
Maritime Organization (IMO) which is 
scheduled for October 15-November 6, 
1991, at the IMO Headquarters ill 
London. IMO documents and draft U.S. 
positions will be discussed. 

Among other things, the items of 
particular interest are; 

—Reports of the IMO Committees. 

—Reports on diplomatic conferences. 

—Report on resolution A.641(16). 
—Work program and budget for 1992- 
1993. 

Members of the public may attend 
these meetings up to the seating 
capacity of the room. Interested persons 
may seek information by %vritnig to Mr. 
Gene F. Hammel, US. Coast Guard (G- 
Cl), room 2114, 2100 Second Street SW., 
Washington, DC 20593 or by calling 
(202) 267-2280. 


Dated: August 27,1991. 

Geoffrey Ogden, 

Chairman, Shipping Coordinating Committee. 
(FR Doc. 91-21430 Filed 9-8-91; 6*45 am) 
BtLUMQ CODE 471»^-M 


[PubUc Notice 14721 

Shipping CoorcRnatlng Committee; 
Meeting 

The U.S. Safety of Life at Sea Working 
Groups on Design & Equipment and Fire 
Protection will jointly coquet an open 
meeting on October 1.1991 at 9 a jn. in 
room 6319 at U.S. Coast Guard 
Headquarters, 2100 Second Street, SW, 
Washington, DC 20593. The purpose of 
the meeting will be to discuss the 
revision to the International Maritime 
Organization (IMO) Code of Safety for 
Dynamically Supported Craft (DSC), and 
the U.S. position relative to combustible 
construction of such craft. U.S. policy for 
domestic certification of DSC of 
combustible construction will also be 
discussed. 

Members of the public may attend up 
to the seating capacity of the room. For 
further information regarding this 
meeting, please contact Mr. Ash 
Chatterjee at (202) 267-2997. 

Dated: August 28,1991. 

Geoffrey Ogden, 

Chairman, Shipping Coordinating Committee. 
[FR Doc. 91-21431 Filed 9-6-91; 8:45 am] 
BILUNQ CODE 4710-07-« 


DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

Reports, Forms, and Recordkeeping 
Requirements: Submittals to OMB on 
August 28,1991 

agency: Department of Transportation 
(DOT), Office of the Secretary. 
action: Notice. 

SUMMANY: This notice lists those forms, 
reports, and recordkeeping requirements 
imposed upon the public which were 
transmitted by the Department of 
Transportation on August 28,1991, to 
the Office of Management and Budget 
(OMB) for Its approval in accordance 
with the requirements of the Paperwork 
Reduction Act of 1980 [44 U.S.C. chapter 
35). 

FOR FURTHER mFORMATION CONTACT: 

John Chandler, Annette Wilson or Susan 
Pickrel, Infoixnation Requirements 
Division, M-34. Office of the Secretary 
of Transportation, 400 Seventh Street 
SW., Washington, DC 20590, telephone. 
(202) 366-4735, or Edward Clarke or 


Wayne Brough, Office of Management 
and Budget New Executive Office 
Building, room 3226, Washington, DC 
20503. [202) 395-734a 

SUPPLEMENTARY INFORMATION: 

Background 

Section 3507 of title 44 of the United 
States Code, as adopted by the 
Paperwork Reduction Act of 1980, 
requires that agencies prepare a notice 
for publication in the Federal Register, 
listing those infonnation collection 
requests submitted to the Office of 
Management and Budget [OMB) for 
initial approval, or for renewal under 
that Act OMB reviews and approves 
agency submittals in accordance with 
criteria set forth in that Act In carrying 
out its responsibilities, OMB also 
considers public comments on the 
proposed forms, reporting and 
recordkeeping requirements. OMB 
approval of an information collection 
requirement must be renewed at least 
once every three years. 

Information Availalulity and Comments 

Copies of the DOT information 
collection requests submitted to OMB 
may be obtained from the DOT officials 
listed in the “FOR further information 
CONTACT” paragraph set forth above. 
Comments on the requests should be 
forwarded, as quickly as possible, 
directly to the OMB officials listed in the 
“FOR FURTHER INFORMATION CONTACT” 
paragraph set forth above. If you 
anticipate submitting substantive 
comments, but find that more than 10 
days from the date of publication are 
needed to prepare them, please notify 
the OMB cdficials of your intent 
immediately. 

Items Submitted for Review by OMB 

The following information collection 
requests were submitted to OMB on 
August 26,1991. 

DOT No: 3535 
OMB No: New 
Administration: Urban Mass 
Transportation Administration 
Title: Americans With Disabilities Act 
(ADA) Paperwork Requirements 
Need for Infonnation: To determine 
implementation and regulatory 
compliance with ADA. 

Proposed Use of Information: To 
monitor performance through triennial 
reviews and complaint investigations. 
Frequency: Annually for 900 of the 
participants and one time for the 31 
light, rapid and commuter rail 
systems. 

Burden Estimate: 163,720 hours 
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Respondents: UMTA recipients and 
other operators primarily engaged in 
transporting people. 

Form(s): None 

Average Burden Hours Per Response: 

197 hours 
DOT No: 3536 

2115-0565 

Administration: U.S. Coast Guard 
Title: Hopper Dredge Working 
Freeboard; Load Line and Stability 
Requirements 

Need for Information: This information 
collection is needed by the U.S. Coast 
Guard to ensure that masters 
operating vessels are in compliance 
with statutory mandates and 
regulations. 

Proposed Use of Information: This 
information collection will be used by 
the U.S. Coast Guard to ensure that 
owners or operators of self-propelled 
hopper drediges meet certain 
structural stability standards at the 
proposed working freeboard. It will 
also ensure that masters of vessels are 
provided stability and loading 
information in order to allow them to 
operate their vessels in a safe manner. 
Frequency: On occasion 
Buixlen Estimate: 51 hours 
Respondents: Owners, Operators or 
Agents of Self-propelled hopper 
dredges 
Form(s): N/A 

A verage Burden Hours Per Response: 50 
hours 

DOT No: 3537 
OM5 Wo; 2115-0545 
Administration: U.S. Coast Guard 
Title: Financial Responsibility For 
Water Pollution Vessels 
Need for Information: This information 
collection is needed by the U.S. Coast 
Guard to ensure that owners of 
vessels over 300 gross tons, using U.S. 
waters, comply with the Federal 
Water Pollution Control Act and 
CERCLA. 

Proposed Use of Information: This 
information collection will be used by 
the U.S. Coast Guard to administer 
the provisions of 33 USC 2701 and 42 
use 9601. The purpose of this 
information is to ensure that persons 
directly subject to these rules are in 
compliance with mandatory 
provisions. 

Frequency: On occasion 
Burden Estimate: 2,182 hours 
Respondents: Owners of vessels over 
300 gross tons 
Form(s): CG-5358-6 

Average Burden Hours Per Response: 30 
minutes for reporting and 10 minutes 
for recordkeeping 
DOT No: 3538 
OM5 Wo; 2137-0578 


Administration: Research and Special 
Programs Administration 
Title: Reporting Safety-Related 
Conditions on Gas. Hazardous Liquid, 
and Carbon Pipelines and Liquefied 
Natural Gas Facilities. 

Need for Information: The information is 
needed to assist Federal pipeline 
safety inspectors of RSPA and State 
pipeline safety inspectors of States 
participating in the pipeline safety 
program. 

Proposed Use of Information: To 
monitor the corrective actions 
proposed by operators in order to 
prevent the occurrence of an incident 
or accident. 

Frequency: The frequency of the 
collection of information is on an 
event basis. 

Burden Estimate: 1,020 hours 
Respondents: 170 Gas, Hazardous 
Liquid, Carbon Dioxide, and Liquefied 
Natural Gas Operators 
Form(s): None 

\Average Burden Hours Per Response: 8 
hours 

DOT No,: 3539 
OAfiff Wo.; 2137-0049 
Administration: Research and Special 
Programs Administration 
Title: Recordkeeping Requirements for 
Gas Pipeline C)perators 
Need for Information: The 
recordkeeping is necessary to 
ascertain compliance with regulations. 
Proposed Use of Information: TTie 
information is used to evaluate the 
compliance of operators of natural gas 
pipelines with the pipeline safety 
requirements of CTO Part 192. 
Frequency: Recordkeeping is performed 
on the occasions that require these 
records. 

Burden Estimate: 1.063,517 hours 
Respondents: 2,300 Natural Gas Pipeline 
Operators 
Form(s): None 

Average Burden Hours Per Response: 

462 hours 
DOT No,: 3540 
OMi?Wa; 2115-0518 
Administration: U.S. Coast Guard 
Title: Requirements for the Installation 
and Use of Oil Discharge Monitoring 
Equipment on Tank Vessels and For 
the Retention of Discharge Data 
Need for Information: This information 
collection is needed by the U.S. Coast 
Guard to ensure that regulations 
implementing the provisions of the 
International Convention for the 
Prevention of Pollution of Ships are 
met. These regulations require the 
installation of cargo monitors and 
control systems on tank vessels that 
are 150 gross tons or more. Foreign 
tankers entering U.S. waters must 


have an International Oil Pollution 
Prevention Certificate or equivalent. 
This certificate provides information 
that the tankers are in compliance 
with the design and equipment 
standards. 

Proposed Use of Information: This 
information collection will be used by 
the U.S. Coast Guard to assure that 
vessels have met the applicable 
design and equipment standards as 
promulgated by the regulations. 
Frequency: On occasion 
Burden Estimate: 963 hours 
Respondents: Vessel owners 
Form(s): N/A 

Average Burden Hours Per Respondent: 

15 minutes 
DOT No,: 3541 
OAf5Wa;2120-CX)33 
Administration: Federal Aviation 
Administration 
Title: Representatives of the 
Administrator 

Need for Information: To select properly 
qualiHed private persons to be 
representatives of the Administrator 
for examining, testing and certifying 
airmen for the purpose of issuing them 
airmen certificates. 

Proposed Use of Information: The 
information collected is used to 
determine eligibility of the 
representatives. 

Frequency: On occasion 
Estimated Number of Respondents: 
Individuals 

Total Estimated Burden: 3,937 hours 
Form(s): FAA forms 8110-14,1520-2, 
8710-6 

A verage Burden Hours Per Response: 
FAA Form 8110-14; 1 hour; FAA Form 
8520-2:15 minutes; and FAA Form 
8710-6: 30 minutes 
DOT No,: 3542 
OMB No,: New 

Administration: National Highway 
Traffic Safety Administration 
Title: Federal Motor Vehicle Safety 
Standards, Lamps, Reflective Devices 
and Associated Equipment, 
Replaceable Light Source Dimensional 
Information (49 CFR 571.108 and 564) 
Need for Information: To provide an 
alternative to rulemaking for 
standardizing headlamp light source 
dimensions and performance. 
Proposed Use of Information: 
Information will be used by headlamp 
light source manufacturers for 
determining the interchangeability 
aspects of headlamp light sources for 
manufacturing purposes. 

Frequency: On occasion 
Burden Estimate: 24 hours 
Respondents: Businesses 
Form(s): None 






46032 


Federal Register / Vol. 58, No. 174 / Monday, September 9, 1991 / Notices 


Average Burden Hours Per Respondent' 
12 hours 
DOT No.: 3543 
OMB No.: 2127-OOOS 
Administration: National Highway 
Traffic Safety Administration 
Title: Consumer Complainl/Rccall Audit 
Information 

Need for Information: To provide 
information to motorists on the 
effectiveness of a particular recall 
and to identify significant vehicle/ 
equipment problems. 

Proposed Use of Information: Solicits 
information from owners of all types 
of motor vehicles and motor vehicle/ 
equipment that have been recalled by 
the manufacturers. 

Frequency: On occasion 
Burden Estimate: 38.380 hours 
Respondents: Individuals 
Formfs): HA-Form 360, 35GB, 350C, 161 
and Recall Letters 

A verage Burden Hours Per Respondent* 
9 minutes 

Issued in Washiogton, DC on August 26, 
1991. 

Cynthia C Rand, 

Director of Information Resource 
Management 

[FR Doc. 91-21441 Filed 9-6-91: 8:45 am) 
BILLIHQ CODE 4S10-t2-«l 


Aviation Proceedings; Agreements 
Filed During the Week Ended August 
30,1991 

The following Agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C. 412 
and 414. Answers may be filed within 21 
days of date of filing. 

Docket Number: 47719. 

Date filed: August 26.1991. 

Parties: Members of the International 
Air Transport Association. 

Subject Europe-Japan/Korea 
Resolutions: TC23 Rjeso/P 0462 
dated July 30,1991 R-1 To R-^. 
TC23 Reso/P 0483 dated July 30. 
1991 R-5 To R-28. 

Proposed Effective Dote: October 1/ 
November 1,1991. 

Docket Number 47722. 

Date filed: August 28,1991. 

Parties: Members of the International 
Air Transport Association. 

Subject Telex dated August 20» 1991. 
SNATC Mail Vote #90 
(despecifying Fares &om Algeria); 
R-l-Resolution No. 19; R-2 
Resolution No. 22. 

Proposed Effective Date: October 1. 
1991. 

Phyllis T. Ka>'lor. 

Chief Documentary Services Divisions. 

(FR Doc. 91-21443 Filed S-8-01:8:45 ami 
BILLiaO CODE 4StO-«2-«i 


Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits RIed Under 
Subpart Q During the Week Ended 
August 30,1991 

The following applications for 
certificates of public convenience and 
necessity and foreign air carrier permits 
were filed under subpart Q of the 
Department of Tranaportalions' 
Procedural Regulations (See 14 CFR 
302.1701 et seq.). The due date for 
answers, conforming application, or 
motion to modify scope are set forth 
below for each application. Following 
the answer period DOT may process the 
application by expedited procedures. 
Duch procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 
Docket Number 47718. 

Date filed August 26.1991. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: September 23,1991. 

Description: Application of All Nippon 
Airways. Co.. Ltd., pursuant to 
section 402 of the Act and subpart 
Q of the Regulations, applies for an 
amendment to its foreign air carrier 
permit to engage in scheduled 
foreign air transportation of 
persons, property and mail as 
follows: Itetween the terminal point 
Nagoya, Japan and the terminal 
point Honolulu. Hawaii. 

Docket Number 47721. 

Date filed: August 27,1991. 

Due Dale for Answers. Conforming 
Applications, or Motion to Modify 
Scope: 24.1991. 

Description: Application of Panama 
Airlines, S.a 1, pursuant to section 
402 of the Act and subpart Q of the 
Regulations seeks a foreign air 
carrier permit to engage in non- 
scheduled and charter foreign air 
transportation of property and mail 
as follows: (a) From a point or 
points in Panama to Miami and 
return, (b) Such charter authority as 
may be permitted under part 212 of 
the Department's Economic 
Regulations. 

Docket Number 47724. 

Date filed: August 30,1991. 

Due Date for Answers. Conforming 
Applications, or Motion to Modify 
Scope: September 27,1991. 

Description: Application of Atlantic 
Coast Airlines d/b/a United 
Express pursuant to section 401 
(d)(1) of the Act and subpart Q of 
the Regulations, requests a 
certificate of public convenience 
and necessity to conduct scheduled 


interstate and overseas air 
transportation. 

PhyUis T. Kaylor, 

Chief. Documentary Services Division. 
[FR Doc. 91-21442 Filed 9-6-91: 8:45 am) 

BtLUNQ COOE 4910-62-M 


National Highway Traffic Safety 
Administration 

[Docket No. 91-42; Notice 1) 

Receipt of Petition for Determination 
That Nonconforming 1988 BMW 730iA 
Passenger Cara are Eligible for 
Importation 

agency: National Highway Traffic 
Safety Administration. DOT. 
action: Notice of receipt of petition for 
determination that nonconforming 1988 
BMW 730iA passenger cars are eligible 
for importation. 

SUMMARY: This notice announces receipt 
by the National Highway Traffic Safely 
Administration (NHTSA) of a petition 
for a determination that a 1988 BMW 
730LA that was not originally 
manufactured to comply with all 
applicable Federal motor vehicle safety 
standards is eligible for importation into 
the United States because (1) it is 
substantially similar to a vehicle that 
was originally manufactured for 
importation into and sale in the United 
States and that was certified by its 
manufacturer as complying wift the 
safety standards, and (2) it is capable of 
being readily modified to conform to the 
standards. 

DATES: The closing date for comments 
on the petition is October 9.1991. 
ADDRESSES: Comments should refer to 
the docket number and notice number, 
and be submitted to: Docket Section, 
room 5109, National Highway Traffic 
Safety Administration, 400 Seventh 
Street. SW., Washington. DC 20590. 
(Docket hours are from 9:30 a.m. to 4 
p.m.). 

FOR FURTHER INFORMATION CONTACT: 

Ted Bayler, Office of Vehicle Safety 
Compliafice. NHTSA (202-368-5306). 

SUPPLEMENTARY INFORMATION: 

Background 

Under section 108{c)(3)(A)(i) of the 
National Traffic and Motor V^icle 
Safety Act (the Act), 15 U.S.C. 
1397(c)(3)(A)(i). a motor vehicle that was 
not originally manufactured to conform 
to all applicable Federal motor vehicle 
safety standards shall be refused 
admission into the United States on and 
after January 31,1990, unless NHTSA 
has determined that 
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"(I) the motor vehide is * * * substantially 
similar to a motor vehicle origmally 
manufactured for Importation into and sale in 
the United States, certified under section 114 
|of the Act), and of the same model year 
• * • as the model of the motor vehicle to be 
compared, and is capable of being readily 
modified to conform to all appbcable Federal 
motor vehicle safety standard * * * 

Petitions for eligibility determinations 
may be submitted by either 
manufacturers or importers who have 
registered with NHTSA pursuant to 49 
CFT^ part 592. As specified in 49 CFR 
593.7, NHTSA publishes notice in the 
Federal Regisler of each petition that it 
receives, and affords interested persons 
an opportunity to comment on the 
petition. At the close of the comment 
period, NHTSA determines, on the basis 
of the petition and any comments that it 
has received, whether the vehicle is 
eligible for importation. The agency then 
publishes this determination in the 
Federal Register. 

G&K Automotive Conversion, Inc. of 
Anaheim, California (Registered 
Importer No. R-90-007) has petitioned 
NHTSA to determine whether 1988 
BMW 730iA passenger cars are eligible 
for importation into the United States, 
The vehicle which G&K believes is 
substantially similar is the 1968 BMW 
735iA. C&K has submitted information 
indicating that Bayerische Motoren- 
Werke A.G.. the company that 
manufactured the 1988 BMW 735iA. 
certified that vehicle as conforming to 
all applicable Federal motor vehicle 
safety standards and offered it for sale 
in the United States. 

The petitioner noted that the agency, 
oa its own initiative, has already made a 
determinatim of substantia] similarity 
covering 1988 Model 735iA vehicles that 
Bayerische Motoren-Werke A.G. did not 
certify and offer for sale in the United 
States (55 FR 47418). It contends that the 
730iA is substantially similar and 
“appears to be structurally Identical" to 
the 735iA. judging from the vehicle’s 
wheelbase, other dimensions, and 
weight. In accounting for the differences 
between the two vehicles, the petitioner 
observed that Bayerische Motoren- 
Werke A.G. “generally designs only a 
few basic body versions * * * which it 
then offers with various engine and/or 
comfort options," The p>etitioner further 
surmised that the 730iA’s absence from 
the United States market could he 
attributed to “saleability considerations 
or legislative restrictions such as the 
strict emission control requirements in 
the United Stales." 

G&K submitted information with its 
petition mtended to demonstrate that 
the 1988 model 730iA, as originally 
manufactured conforms to many 


Federal motor vehide safety standards 
in the same manner as the 1988 model 
73 SlA that was offered for sale in the 
United States, or is capable of being 
readily modified to conform to those 
standards. 

Spedficaily, the petitioner claims that 
the 1988 model 730iA is identical to the 
certified 1960 model 735iA with respect 
to compliance with Standards Nos. 102 
Transmission Shift Lever Sequence 
* * *. 103 Defrosting and Defoggtng 
Systems, 104 Windshield Wiping and 
Washing Systems, 105 Hydraulic Brake 
Systems, 106 Brake Hoses, 107 
Reflecting Surffices, 109 New Pneumatic 
Tires. 113 Hood Latch Systems, 124 
Accelerator Control Systems. 201 
Occupant Protection in Interior Impact. 
202 Head Restraints, 203 Impact 
Protection for the Driver From the 
Steering Contrd System. 204 Steering 
Control Rearward Displacement, 205 
Glazing Materials, 206 Door Locks and 
Door Retention Components, 207 Seating 
Systems, 200 Seat Bdt Assemblies, 210 
Seat Belt Assembly Anchorages. 211 
Wheel Nuts. Whed Discs and Hubcaps. 
212 Windshield Retention. 216 Roof 
Crush Resistance. 219 Windshield Zone 
Intrusion, and 302 Flammability of 
Interior Materials. 

Petitioner also contends that the 
vehicle is capable of being readily 
modified to meet the following 
standards, in the manner indicated: 

Standard No. 101 Controls and 
Displays: (a) Substitution of a lens 
marked “Brake" for a lens with an ECE 
symbol on the brake failure indicator 
lamp; (b) installation of a seat belt 
warning lamp: (c) recalibration of the 
speedo^ter/odometcr from kilometers 
to miles per hour. 

Standard No. 106 Lamps, Reflective 
Devices and Associated Equipment (a) 
Installation of U.S.-model headlamp 
assemblies and bulbs; (b) installation of 
front and rear sidemarker lamps and 
reflex reflectors; (c) installation of U.S.- 
model taillamp assemblies; (d) 
installation of a high mount^ stop 
lamp. 

Standard No. 110 Tire Selection and 
Rims: Installation of a tire information 
placard. 

Standard No. Ill Rearview Mirrors: 
Replacement of the passenger’s outside 
rearv'iew mirror, which is convex but 
does not bear the required warning 
statement. 

Standard No. 114 Theft Protection: 
Installation of a buzzer microswitch in 
the steering lock assembly, and a 
warning bu^er. 

Standard No. 115 Vehicle 
Identification Number: Installation of a 
VIN plate that can be read from outside 
the left windshield pillar, and a VIN 


reference label on the edge of the door 
or latch post nearest the driver. 

Standard Na 116 Brake Fluid: 
Information molded into the brake fluid 
reservoir cap is incomplete and must be 
supplemented to comply with the 
standard. 

Standard No. 118 Power Window 
Systems Rewiring of the power window 
system so that the window transport is 
moperative when the ignition is 
switched off. 

Standard No. 208 Occupant Crash 
Protection: (a) Installation of either a 
U.S,-model seat belt in the driver’s 
position or a belt webbing-actuated 
microswitch in the driver’s seat hell 
retractor to activate the scat belt 
warning system; (b) installation of an 
ignition switch-actuated seat belt 
warning lamp and buzzer. 

Slandaxd No. 214 Side Door Strength: 
Installation of reinforcing beams. 

Standard No. 301 Fuel System 
Integrity: Installation of a rollover valve 
in the fuel tank vent line between the 
fuel and the evaporative collection 
canister. 

Additjonafly, the petitioner slates that 
the bumpers on the 1988 model 730iA 
must be reinforced to comply with the 
Bumper Standard found in 49 CFR part 
581. 

Interested persons are invited to 
submit comments on the petition 
described above. Comments should 
refer to the docket number and be 
submitted to: Docket Section, National 
Highway Traffic Safety Administration, 
room 5109, 400 Seventh Street. SW., 
Washington, DC 20590. It is requested 
but not required that 10 copies be 
submitted. 

All comments received before the 
close of business on the closing date 
indicated above will be considered, and 
will be available for examination in the 
docket at the above address both before 
and after that date. To the extent 
possible, comments filed after the 
closing date will also be considered. 
Notice of final action on the petition will 
be published in the Federal Register 
pursuant to the authority indicated 
below. 

Comment closing dale: October 9. 

1991. 

Authority: 15 U.S.C 1397(cK3MA)(iKin and 
(C](iti): 49 CFR 593.8: delegation of authority 
at 49 CFR 1.50. 

Issued on August 29.1991. 

William A. Boehly, 

Associate Administrator for Enforcement. 

|FR Doc. 91>2144a Filed 9-6-91: 8:45 am] 
BtLUHU CODE 49t0-6»<M 
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[Docket No. 91-41; Notice 1] 

Receipt of Petition for Determination 
That Nonconforming 1990 Mercedes- 
Benz 300SL-24 Passenger Cars Are 
Eligible for Importation 

agency: National Highway Traffic 
Safety Administration, DOT 
action: Notice of receipt of petition for 
determination that nonconforming 1990 
Mercedes-Benz 300SL-24 passenger cars 
are eligible for importation. 

summary: This notice announces receipt 
by the National Highway Traffic Safely 
Administration (NHTSA) of a petition 
for a determination that a 1990 
Mercedes-Benz 300SL-24 that was not 
originally manufactured to comply with 
all applicable Federal motor vehicle 
safety standards is eligible for 
importation into the United States 
because (1) it is substantially similar to 
a vehicle that was originally 
manufactured for importation into and 
sale in the United States and that was 
certified by its manufacturer as 
complying with the safety standards, 
and (2) it is capable of being readily 
modified to conform to the standards. 
DATES: The closing date for comments 
on the petition is October 9.1991. 
addresses: Comments should refer to 
the docket number and notice number, 
and be submitted to: Docket Section, 
room 5109, National Highway Traffic 
Safety Administration. 400 Seventh St., 
SW.. Washington. DC 20590. (Docket 
hours are from 9:30 a.m. to 4 p.m.) 

FOR FURTHER INFORMATION CONTACT: 
Ted Bayler, Office of Vehicle Safety 
Compliance, NHTSA (202-366-5306). 
SUPPLEMENTARY INFORMATION: 

Background 

Under section 108(c)(3)(A)(i) of the 
National Traffic and Motor Vehicle 
Safety Act (the Act). 15 U.S.C. 

§ 1397(c)(2)(A)(i). a motor vehicle that 
was not originally manufactured to 
conform to all applicable Federal motor 
vehicle safety standards shall be 
refused admission into the United States 
on and after January 31,1990, unless 
NHTSA has determined that 

“(1) the motor vehicle is * * * substantially 
similar to a motor vehicle originally 
manufactured for importation into and sale in 
the United States, certified under section 114 
[of the Act], and of the same model year 
* * * as the model of the motor vehicle to be 
compared, and is capable of being readily 
modified to conform to all applicable Federal 
motor vehicle safety standard • * *.’* 

Petitions for eligibility determinations 
may be submitted by either 
manufacturers or importers who have 
registered with NHTSA pursuant to 49 


CFR part 592. As specified in 49 CFR 
593.7, NHTSA publishes notice in the 
Federal Register of each petition that it 
receives, and affords interested persons 
an opportunity to comment on the 
petition. At the close of the comment 
period, NHTSA determines, on the basis 
of the petition and any comments that it 
has received, whether the vehicle is 
eligible for importation. The agency then 
publishes this determination in the 
Federal Register. 

G&K Automotive Conversion. Inc. of 
Anaheim, California (Registered 
Importer No. R-90-007) has petition 
NHTSA to determine whether 1990 
Mercedes-Benz 300SL-24, Model ID 
129.061 passenger cars are eligible for 
importation into the United States. The 
vehicle which G&K believes is 
substantially similar is the 1990 
Mercedes-Benz 300SL-24, Model ID 
129.061 that Mercedes-Benz of North 
America offered for sale in the United 
States. This model was manufactured by 
Daimler-Benz A.G. and was certified as 
conforming to all applicable Federal 
motor vehicle safety standards. 

The petitioner states that it has 
carefully compared the 300SL-24 with 
its U.S.-companion model, and found 
that they are substantially similar with 
respect to most applicable Federal 
motor vehicle safety standards. 
Moreover, the petitioner asserts that the 
1990 model 300SL-24. as originally 
manufactured, conforms to many of the 
Federal motor vehicle safety standards 
in the same manner as its counterpart 
that was offered for sale in the United 
States, or is capable of being readily 
modified to conform to those standards. 

Specifically, the petitioner claims that 
the 1990 model 300SL-24 is identical to 
its U.S.-companion model with respect 
to compliance with Standards Nos. 102 
Transmission Shift Lever Sequence 
* * 103 Defrosting and Befogging 

Systems, 104 Windshield Wiping and 
Washing Systems, 105 Hydraulic Brake 
Systems, 106 Brake Hoses, 107 
Reflecting Surfaces, 109 New Pneumatic 
Tires, 113 Hood Latch Systems, 116 
Brake Fluids, 124 Accelerator Control 
Systems, 201 Occupant Protection in 
Interior Impact, 202 Head Restraints, 

203 Impact Protection for the Driver 
from the Steering Control System, 204 
Steering Control Rearward 
Displacement, 205 Glazing Materials, 

206 Door Locks and Door Retention 
Components, 207 Seating Systems, 209 
Seat Belt Assemblies, 210 Seat Belt 
Assembly Anchorages, 211 Wheel Nuts, 
Wheel Discs and Hubcaps, 212 
Windshield Retention, 216 Roof Crush 
Resistance, 219 Windshield Zone 
Intrusion, and 302 Flammability of 
Interior Materials. 


Petitioner also contends that the 
vehicle is capable of being readily 
modified to meet the following 
standards, in the manner indicated: 

Standard No. 101 Controls and 
Displays: (a) Substitution of a lens 
marked “Brake** for a lens with an ECE 
symbol on the brake failure indicator 
lamp: (b) installation of a seat belt 
warning lamp: (c) recalibration of the 
speedometer/odometer from kilometers 
to miles per hour. 

Standard No. 108 Lamps, Reflective 
Devices and Associated Equipment: (a) 
Installation of U.S.-model headlamp 
assemblies which incorporate sealed 
beam headlamps and sidemarkers: (b) 
installation of U.S.-model taillamp 
assemblies which incorporate rear 
sidemarkers: (c) installation of a high 
mounted stop lamp. 

Standard No. 110 Tire Selection and 
Rims: Installation of a tire information 
placard. 

Standard No. Ill Rearview Mirrors: 
Replacement of the passengers outside 
rearview mirror, which is convex but 
does not bear the required warning 
statement. 

Standard No. 114 Theft Protection: 
Installation of a buzzer microswitch in 
the steering lock assembly, and a 
warning buzzer. 

Standard No. 115 Vehicle 
Identification Number: Installation of a 
VIN plate that can be read from outside 
the left windshield pillar, and a VIN 
reference label on the edge of the door 
or latch post nearest the driver. 

Standard No. 118 Power Window 
Systems: Rewiring of the power window 
system so that the window transport is 
inoperative when the ignition is 
switched off. 

Standard No. 208 Occupant Crash 
Protection: Installation of a seat belt 
warning buzzer and replacement of the 
existing Type 1 rear seat belts with U.S. 
model seat belts equipped with 
retractors (vehicle is already equipped 
with air bags and Type 2 front seat belts 
that meet U.S. standards). 

Standard No. 214 Side Door Strength: 
Installation of reinforcing beams. 

Standard No. 301 Fuel System 
Integrity: Installation of a rollover valve 
in the fuel tank vent line between the 
fuel and the evaporation emissions 
collection cannister. 

Additionally, the petitioner states that 
the bumpers on the 1990 model 300SL-24 
must be reinforced to comply with the 
Bumper Standard found in 49 CFR part 
581. 

Interested persons are invited to 
submit comments on the petition 
described above. Comments should 
refer to the docket number and be 








Federal Register / VoL 56, No. 174 / Monday, September 9, 1991 / Notices 


46035 


submitted to: Docket Section, National 
Highway Traffic Safety Administration, 
room 5109, 400 Seventh Street, SW.. 
Washington. DC 20590. It is requested 
but not required that 10 copies be 
submitted. 

All comments received before the 
close of business on the closing date 
indicated above will be considered, and 
will be available for examination in the 
docket at the above address both before 
and after that date. To the extent 
possible, comments filed after the 
closing date will also be considered. 
Notice of final acUon on the petition will 
be published in the Federal Register 
pursuant to the authority indicated 
below. 

Comment closing date: October 9, 

1990. 

Authority: 15 U.S.C. 1397(c)(3) (A)(i)(U) and 
(C)(lii); 49 CFR 593.8; delegation of authority 
at 48 CFR 1.50. 

Issued on August 30.1991. 

VVUUam A. Beehly. 

A ssacrate A dministmtor for Enforcement 
(FR Doc. 91-21439 Piled 9-6-91: 8:45 amj 
aiLUNQ COD€ 4910-5S-II 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
Requirements Submitted to 0MB lor 
Review 

Date: September 3,1991. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
0MB for re\iew and clearance under 
the Paperwork Reduction Act of 198a 
Public Law 98-511. Copies of the 
submi8sion(8) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the 0MB reviewer listed 
and to the Treasury Department 
Clearance Officer. Department of the 
Treasury, room 3171 Treasury Annex. 
15(X) Pennsylvania Avenue, NW., 
Washington. DC 20220. 

Internal Revene Service 

OMB Number 1545-0805. 

Form Number: IRS Form 5472. 

Type of Review: Revision. 

Title: Information Return of a 25% 
Foreign-Owned U.S. Corporation or 
Foreign Corporation Engaged in U.S. 
Trade o'* Business. 

Description: Form 5472 is used by U.S. 
corporations that are 25% foreign owned 
and by foreign corporations that are 
engaged in a U.S. trade or business to 
report transactions between themselves 
and any related foreign party. IRS uses 


Form 5472 to determine if inventory or 
other costs deducted by the U.S. or 
foreign corporation are correct 
Respondents: Businesses or other for- 
profit. 

Estimated Number of Respondents/ 
Recordkeepers: TS.CXX). 

Estimated Burden Hours Per 
Respondent/Recordkeeping 

Recordkeeping— 12 hours, 23 minutes. 
Learning about the law or the form—1 
hour, 41 minutes. 

Preparing and sending the form to 
IRS—1 hour. 59 minutes. 

Frequency of Response: Annually. 
Estimated Total Reporting/ 
Recordkeeping Burden: 1,279.500 hours. 

Clearance Officer Garrick Shear (202) 
535-4297, Internal Revenue Service, 
room 5571,1111 Constitution Avenue, 
NW., Washington. DC 20224. 

OMB Reviewer Milo Sunderhauf 
(202) 395-6880, Office of Management 
and Budget room 3001, New Executive 
Office Building. Washington. DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer, 
(FR Doc. 91-21496 Filed 9-8-91; 8:45 am) 
BtLUNQ CODE 4t3»-01-M 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

Dated: September 3.1991. 

The Department of Treasury has 
submitted the following public 
information collection requirements] to 
OMB for review and clearance under 
the Paperwork Redaction Act of 1980, 
Public Law 96-511. Copies of the 
submisstonfs] may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
15(X) Pennsylvania Avenue NW., 
Washington, DC 20220. 

INTERNAL REVENUE SERVICE 

OMB Number New. 

Form Number IRS Form 8453-NR. 

Type of Review: New collection. 

Title: U.S. Nonresident Alien Income 
Tax Declaration for Magnetic Media 
Filing. 

Description: This form will be used to 
secure taxpayer signatures and 
declarations in conjunction with the 
Magnetic Media Filing program. This 
form, together with the electronic 
transmission, will comprise the 
taxpayer’s Income tax return. 
Respondents: Individuals or households. 


Estimated Number of Respondents: 
5,000. 

Estimated Burden Hours Per 
Respondent' 

Recordkeeping, 0 

Learning about the law or the form. 8 
hours 

Preparing the form. 28 hours 
Copying, assembling, and sending the 
form to IRS, 20 hours 
Frequency of Response: Annually. 
Estimated Total Reporting Burden- 4.750 
hours. 

Clearance Officen Garrick Shear. (202] 
535-4297. Internal Revenue Service, 
room 5571,1111 Constitution Avenue 
NW„ Washington, DC 20224. 

OMB Reviewer: Milo Sunderhauf, (202) 
395-6880. Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 
20503. 

Lois K. Holland, 

Departmental Reports, Management Officer 
|FR Doc. 91-21432 Filed 9-8-91: 8:45 ami 
BILUNQ CODE 4S30-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 

Privacy Act of 1974; Intradepartmental 
Computer Matching Program 

AGENCY: Department- of Veterans 
Affairs. 

action: Notice of computer matcliing 
program. 

SUMMARY: Notice is hereby given that 
the Department of Veterans Affairs 
proposes to conduct an internal 
computer matching program. The 
Veterans Benefits Administration and 
the Office of the Assistant Secretary for 
Finance and Information Resources 
Management are the components 
responsible for managing the systems of 
records that will be subject to the 
matching program. The purpose of the 
program is to identify and locate 
Department employees who owe 
delinquent debts to the Federal 
Government under certain programs 
administered by the Department of 
Veterans Affairs. Once identified and 
located, the debtors may become subject 
to involuntary oHset of their pay under 
Public Law 97-365. 

DATES: Written comments must be 
received on or before October 9,1991. 
Comments will be available for public 
inspection until October 21,1991. 
ADDRESSES: Interested persons are 
invited to submit written comments, 
suggestions or objections regarding the 
proposal to conduct the matching 
program to the Secretary of Veterans 
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Affairs (271A), Department of Veterans 
Affairs. 810 Vermont Avenue. NW., 
Washington. DC 20420. All written 
comments received will be available for 
public inspection only in the Veterans 
Services Unit, room 170 at the above 
address, between the hours of 0:30 a.m. 
and 4:30 p.m.. Monday through Friday, 
except holidays, until October 21.1991. 

FOR FURTHER INFORMATION CONTACT: 
Daniel Osendorf. Director. Debt 
Management Staff (20A6). Department 
of Veterans Affairs. (202) 233-2853. 

SUPPLEMENTARY INFORMATION: The 
Veterans Benefits Administration and 
the Office of the Assistant Secretary for 
Finance and Information Resources 
Management intend to conduct a 
computer matching program for the 
purpose stated below. This notice meets 
publication requirements under 
subsection (e)(12) of the Privacy Act of 
1974 (5 U.S.C. 552a, as amended by 
Public Laws 100-503 and 101-508). Set 
forth below is a description of the 
matching program as required by the 
“Final Guidance Interpreting the 
Provisions of Public Law 100-503, the 
Computer Matching and Privacy 
Protection Act of 1988”. issued by the 
Office of Management and Budget and 
published at 54 FR 25818 (June 19.1989). 

Report of Computer Matching 
Program—Department of Veterans 
Affairs (internal department match of 
payroll records with debtor records). 

A. Participating Agencies 

The Veterans Benefits Administration 
of the Department of Veterans Affairs is 
the recipient component and will 
perform the computer match with 
records provided by the Office of the 
Assistant Secretary for Finance and 
Information Resources Management. 


B. Purpose of the Match 

This match will permit the 
Department of Veterans Affairs to 
identify and locate its own employees 
who owe delinquent debts to the 
Federal Government as the result of 
their participation in certain programs 
administered by the Department. Once 
identified and located, the debtors’ pay 
may become subject to offset for 
collection of their debts under the 
provisions of the Debt Collection Act of 
1982 when voluntary payments are not 
forthcoming. 

C. Authority for Conducting the 
Matching Program 

The authority for undertaking this 
match is found in 5 U.S.C. 5514 (Debt 
Collection Act of 1982). 

D. Categories of Individuals Involved 
and Identification of Records to be 
Matched 

1. Finance and Planning System: 
Personnel Accounting Integrated Data 
(PAID) Master Records in the Personnel 
and Accounting Pay System-VA. 
27VA047, which appears at page 891 of 
the document entitled Privacy Act 
Issuances. 1989 Compilation. Volume II. 
This system contains records of 
approximately 200,000 active VA 
employees. 

2. Veterans Benefits Administration 
Systems: (1) Compensation. Pension, 
Education and Rehabilitation Records- 
VA. 58VA21/22/28. which appears at 
page 918 of the document entitled 
Privacy Act Issuances. 1989 
Compilation. Volume II, and has been 
amended at 55 FR 28508 (July 11,1990), 

55 FR 42540 (October 19.1990) and 56 FR 
15667 (April 17.1991) and 58VA21/22 at 

56 FR 16354 (April 22.1991). (2) Loan 
Guaranty Home. Condominium, and 
Manufactured Home Loan Applicant 
Records, Specially Adapted Housing 


Applicant Records and Vendee Loan 
Applicant Records. 55VA26. which 
appears at page 914 of the document 
entitled Privacy Act Issuances, 1989 
Compilation, Volume II, and has been 
amended at 56 FR 2064 (January 18, 

1991) and 56 FR 15666 (April 17.1991). 
The debtor records actually used to 
perform the match are maintained in the 
Centralized Accounts Receivable 
System (CARS). CARS records, which 
number approximately 500,000, are a 
subset of those found in the Privacy Act 
system of records 58VA21/22/28. In 
some instances, data in an individual’s 
record in the Privacy Act system of 
records 58VA21/22/28 include certain 
data extracted from the same 
individual’s record. 

E. Inclusive Dates of the Matching 
Program 

The matching program is expected to 
begin on or about October 1.1991, and 
continue in effect for 18 months. 
Matching activity will begin no sooner 
than 30 days after the publication of this 
notice or 30 days after a copy of the 
matching agreement has been provided 
to Congress and the Office of 
Management and Budget, whichever is 
later. The agreement governing the 
matching program and. thus, the 
matching program, may be renewed for 
an additional 12 months with the 
approval of the Data Integrity Board of 
the Department of Veterans Affairs. 
Such renewal must occur within three 
months prior to the expiration of the 18- 
month period set forth above and under 
the terms set forth in 5 U.S.C. 
552a(o)(2)(D). 

Dated: August 28,1991. 

Edward J. Derwinski, 

Secretary of Veterans Affairs. 

|FR Doc. 91-21481 Filed 9-6-91; 8:45 am) 
BILUNO CODE e320-01-«l 
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Sunshine Act Meetings 


Federal Register 
Vol 56. No. 174 
Monday. September 9, 1991 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


BLACKSTONE RIVER VALLEY NATIONAL 
HERITAGE CORRIDOR COMMISSION 

Notice of Meeting 

Notice is hereby given in accordance 
with Section 552b of Title 5. United 
States Code, that a meeting of the 
Blackstone River Valley National 
Heritage Corridor Commission will be 
held on Thursday, September 26,1991. 

The Commission was established 
pursuant to Public Law 99-647. The 
purpose of the Commission is to assist 
federal, state and local authorities in the 
development and implementation of an 
integrated resource management plan 
for those lands and waters within the 
Corridor. 

The meeting will convene at 7:00 P.M. 
at the Town Council Chambers, Lincoln 
Town Hall, 100 Old River Road, Lincoln. 
Rhode Island for the following reasons: 

1. Swearing In of Commissioners; 

2. Annual Report of the Commission: 

3. Election of Officers; 

4. Report and Proposal of the 
Executive Subcommittee on Budget and 
Administration; 

5. Report on MA Bikeway Project; and 

6. Public Comment Period 

It is anticipated that about twenty 
people will be able to attend the session 
in addition to the Commission members. 

Interested persons may make oral or 
written presentations to the Commission 
or file written statements. Such requests 
should be made prior to the meeting to; 
lames Pepper, Executive Director, 
Blackstone River Valley National 
Heritage Corridor Commission, P.O. Box 
34, Uxbridge. MA 01569. Telephone: 

(508) 278-9400. 

Further information concerning this 
meeting may be obtained from James 
Pepper. Executive Director of the 
Commission at the address below. 

James Pepper, 

Executive Director, Blackstone River Valley 
National Heritage Corridor Commission, 

|FR Doc. 91-21697 Filed 9-S-91; 2:06 pm) 
BiLUNQ CODE 4310-70-M 


FARM CREDIT ADMINISTRATION 

Farm Credit Administration Board; 
Special Meeting 

AGENCY: ^arm Credit Administration. 


summary: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)), of the 
special meeting of the Farm Credit 
Administration Board (Board). 

DATE AND TIME: The Special meeting of 
the Board will be held at the offices of 
the Farm Credit Administration in 
McLean, Virginia, on September 6,1991, 
from 3:00 p.m. until such lime as the 
Board concluded its business. 

FOR FURTHER INFORMATION CONTACT: 
Curtis M. Anderson, Secretary to the 
Farm Credit Administration Board, (703) 
883-4003, TDD 703-833-4444. 

ADDRESS: Farm Credit Administration, 
1501 Farm Credit Drive, McLean, 
Virginia 22102-5090. 

SUPPLEMENTARY INFORMATION: This 
meeting of the Board will be closed to 
the public pursuant to exemptive 
provisions of the Government in the 
Sunshine Act. The matters to be 
considered at the meeting are: 

* Closed Session 
New Business 

• Government-Sponsored Enterprises— 
Agency Options. 


^Session closed to the public—exempt 
pursuant to 5 U.S.C. § 552b(c)(9]. 

Dated: September 5.1991. 

Curtis M. Anderson, 

Secretary, Farm Credit Administration Board, 
[FR Doc. 91-21712 Filed 9-5-91; 2:06 pm] 
BILUNQ CODE 6705-01-M 


FARM CREDIT ADMINISTRATION 

Farm Credit Administration Board: 
Regular Meeting 

agency: Farm Credit Administration. 
summary: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)). of the 
forthcoming regular meeting of the Farm 
Credit Administration Board (Board). 
DATE AND TIME: The regular meeting of 
the Board will be held at the offices of 
the Farm Credit Administration in 
McLean, Virginia, on September 12, 

1991, from 10:(X) a.m. until such time as 
the Board concludes its business. 

FOR FURTHER INFORMATION CONTACT. 
Curtis M. Anderson, Secretary to the 
Farm Credit Administration Board. (703) 
883-4003, TDD (703) 883-4444. 
ADDRESSES: Farm Credit 
Administration. 1501 Farm Credit Drive, 
McLean, Virginia 22102-5090. 


SUPPLEMENTARY INFORMATION: Parts of 
this meeting of the Board will be open to 
the public (limited space available), and 
parts of this meeting will be closed to 
the public. The matters to be considered 
at the meeting are: 

Open Session 

A. Approval of Minutes 

B. New Business 

1. Current Applicability of Outstanding 
FCA Board Policy Statements. 

Closed Session* 

A, New Business 
1. Enforcement Actions. 

Dated: September 5.1991. 

• Session closed to the public—exempt 
pursuant to 5 U.S.C. 552b(c] (8) and (9). 

Curtis M. Anderson, 

Secretary, Farm Credit Administration Board, 
[FR Doc. 91-21713 Filed 9-5-91; 2:06 pm] 
BILUNG CODE 670S-ei-M 


FEDERAL ENERGY REGULATORY 
COMMISSION 

Notice 

September 4.1991. 

The following notice of meeting is 
published pursuant to Section 3(a) of the 
Government in the Sunshine Act (Pub. L. 
No. 94-49). U.S.C. 552B: 

DATE AND TIME: September 11.1991, 

10:00 a.m. 

place: 825 North Capitol Street. NE., 
Room 9306, Washington, DC 20426. 
STATUS: Open. 

MATTERS TO BE CONSIDERED: Agenda. 

Note—Items listed on the agenda may be 
deleted without further notice. 

CONTACT PERSON FOR MORE 
INFORMATION: Lois D. Cashell, Secretary, 
Telephone (202) 208-0400. 

This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the Reference and 
Information Center. 

Consent Agenda—Hydro, 943rd Meeting— 
September 11,1991, Regular Meeting (10:00 
a.m.) 

CAH-1. 

Project No. 2114-020, Public Utility District 
No. 2 of Grant County, Washington 
CAH-2. 
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Project No. 2370-032. Penns5lvania Electric 
Company 
CAH-3. 

Project No. 1417-033, Ceotral Nebraska 
Public Power and Irrigation District 
CAH-4. 

Project No. 10819-001, Idaho Water 
Resource Board 

Project No. 10630-001. Nez Perce Tribe 

Project Na 10832-001, Pacific Western. Inc. 
CAH-5, 

Omitted 

CAH-a 

Project No. 5118-005, Glenn M. Phillips 
CAH-7. 

Project No. 3623-030, Youghiogheny 
Hydroelectric Authority 
CAH-8. Omitted 
CAH-0. 

Project No. 137-018, Pacific Gas and 
Electric Company 

Project No. 619-023, PaciHc Gas and 
Electric Company and City of Santa 
Clara, California 

Consent Agenda—Electric 
CAE-1. 

Docket No. ER91-480-001, Jersey Central 
Power & Light Company 
CAE-2. 

Docket No. ER91-457-001, Central Maine 
Power Company 
CAE—3. 

Docket No. ER91-364-001. Nantxihala 
Power and Light Company 
CAE-4. 

Docket Nos. ER91-150-002 and EL91-29- 
001, Southern Company Services, Inc. 
CAE-5. 

Docket No. ELgO-43-001. Oklahoma 
Municipal Power Authority v. Public 
Service Company of Oklahoma 
CAE-a 

Docket Nos. QF87-237-004, 000, and 002, 
Midland Congeneration Venture Limited 
Partnership and CMS Midland, Inc. 
CAE-7. 

Docket No. ER90-159-002, South Carolina 
Electric & Gas Company 
CAE-8. 

Docket No. EF90-5171-000. United States 
Department of Energy—Western Area 
Power Administration (Salt Lake City 
Area Integrated Projects) 

CAE-9. 

Docket No. EF91-4Oll-00a United States 
Department of Energy—Southwestern 
Power Administration 
CAE-10. 

Omitted 

CAE-11. 

Docket Nos. ES91-41-4)00. ES91-45-000 and 
ES91-46-000. El Paso Electric Company 
CAE-12. 

Docket Nos. ER90-223-002 and 003, Texas 
Utilities Electric Company 
CAE-13. 

Docket Nos. ER9(>-540-000, EL90-49-000. 
EL99-51-000 and EL99-52-000, Virginia 
Electric and Power Company 
CAE-14. 

Docket Nos. ER89-678-000. EL90-18-000 
and EL90-45-000. System Energy 
Resources, Inc. and Energy Seivices Inc. 
CAE-15. 


Docket No. EC91-2-000, Kansas Power and 
Light Company and Kansas Gas and 
Electric Company 
CAE-10. 

Docket No. EL90-10-000. Central Montana 
Electric Power Cooperative, Inc. 

Docket No. ER91-351-000. Montana Power 
Company 
CAE-17. 

Omitted 
CAE—18. 

Docket No. ER9()-355-000, Pacifio Gas and 
Electric Company 

Docket No. EL89-34-000. Northern 
California Power Agency v. Pacific Gas 
and Electric Company 
CAE-19. 

Docket No. EC91-18-000. Baltimore Refuse 
Energy Systems Company, Limited 
Partnership 

Consent Agenda—Oil and Gas 
CAG-1. 

Docket No. RP91-209-000. Texas Eastern 
Transmission Corporation 
CAG-2. 

Omitted 

CAG-3. 

Docket Nos. TM91-9-22-000. 001 and 
TM91-7-23-001, CNG Transmission 
Corporation 
CAG-4. 

Omitted 

CAG-6. 

Docket No. TQ91-7-20-000. Algonquin Gas 
Transmission Company 
CAG-6. 

Docket No. RP91-72-004, Texas Eastern 
lYansmission Corporation 
CAG-7. 

Docket No. RP89-185-006. Panhandle 
Eastern Pipe line Company 
CAG-8. 

Docket No. RP91-198-000, Florida Gas 
Transmission Company 
CAG-9. 

Docket No. RP89-141-000, Sea Robin 
Pipeline Company 
CAG-10. 

Docket No. RP91-126-000, et oL United 
Gas Pipe Line Company 
CAG-11. 

Docket Na PL91-^-001, Interstate Natural 
Gas Pipeline Rate Design 
CAG-12. 

Docket Nos. RP91-72-005, RP91-73-005. 
RP91-74-002 and RP91-75-005. Texas 
Eastern Transmission Corporation 
CAG—13. 

Docket Nos. RP89-d5-012, RP89-36-mO and 
RP8d-33-014, Midwestern Gas 
Transmission Company 
CAG-14. 

Docket No. RP91-177-002. Wyoming 
Interstate Company, Ltd. 

CAG-15. 

Docket Nos. RP87-30-038 (Phase II) and 
RP90-e9-009. Colorado Interstate Gas 
Company 
CAG—16. 

Docket Nos. RP88-211-017. RP91-3-003, 
RP90-143-004. RP90-65-006. RPgO-27- 
003, RP89-204-004. RP88-215-004. RP88- 
125-000, RP88-ia-009, RP85-ie9-052, 
CP91-554-003, CP88-574-007. CP88-779- 
006, CP88-311-007. CP8&-292-006. TA90- 


l-22-OiaTA89-l-22-006. TA8fr-2-22-011 
and TQ88-1-22-006, CNG Transmission 
Corporation 
CAG-17. 

Docket No. RP91-65-005. Arkla Energy 
Resources, a Division of Arkla, Inc. 
CAG-10. 

Docket No. RP87-7-000, Transcontinental 
Gas Pipe Line Corporation 
CAG-19. 

Docket No. RP91-167-002, Tennessee Gas 
Pipeline Company 
CAG-20. 

Docket No. RP91-166-002. Northwest 
Pipeline Corporation 
CAG-21. 

Docket No. RP91-163-CX)1. Louisiana- 
Nevada Transit Company 
CAG-22. 

Docket Nos. RP91-151-001.003, RP91-37- 
000. 001 and 005, Carnegie Natural Gas 
Company 
CAG-23, 

Docket No. RP91-132-001, Colorado 
Interstate Gas Company 
CAO-24. 

Docket Nos. RP91-119-001 and RP90-119- 
008, Texas Eastern Transmission 
Corporation 
CAG-^ 

Docket Na RP90-104-009. Texas Gas 
Transmission Corporation 
CAG—26. 

Docket No. TQ90-3-43-004, WiUiams 
Natural Gas Company 
CA027. 

Docket No. TM91-9-29-001. 
Transcontinenlal Gas Pipe line 
Corporation 
CAG—28. 

Docket Na TM91-8-37-001, Northwest 
Pipeline Corporation 
CAG-29. 

Omitted 

CAG-30. 

Omitted 
CAG—31. 

Docket No. ST88-1-000. Arkansas Western 
Gas Company 
CAG-32. 

Docket Na RM87-34-060. Regulation of 
Natural Gas Pipelines After Partial 
Wellhead Decontrol 

Docket Nos. TA91-1-21-001 and TM91-6- 
21-001, Columbia Gas Transmission 
Corporation 

Docket No. RM85-1-183. Regulation of 
Natural Gas Pipelines After Partial 
Wellhead Decontrol 

Docket No. CP87-115-000, Tennessee Gas 
Pipeline Company 
CAG-33. 

Omitted 

CAG-34. 

Docket No. PR91-16-000. Winfershall 
Pipeline Corporation 
CAG-35. 

Omitted 

CAG-36. 

Docket No. GP88-26-004, Northern Pump 
Company (Danner No. A-l Well) 
CAG-37. 

Docket No. CP88-14-000. ANR Pipeline 
Company 
CAO-aa. 
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Docket No. CP89-2114-001. United Gas 
Pipe Line Company 
CAG-39. 

Docket No. CP91-534-001. Panhandle 
Eastern Pipe Line Company 
CAG-40. 

Docket No. CP88-83a-001. Washington 
Natural Cas Company 
Docket No. CP89-1525-002. Northwest 
Pipeline Corporation 
CAG-41. 

Docket No. CP89-629-004. Tennessee Cas 
Pipeline Company 
CAG-42. 

Omitted 

CAG-43. 

Docket No. CP91-2021-000. Questar 
Pipeline Company 
CAG^4. 

Docket No. CP91-2779-000. Tennessee Cas 
Pipeline Company 
CAG-45. 

Docket Nos. CP91-2727-000. CP91-272&-000 
and CP91-2729-000. Algonquin Gas 
Transmission Company 
CAG-48. 

Docket No. CP91-2633-000. Colorado 
Interstate Cas Company 
CAG-47. 

Docket Nos. CP91-2552-000. CP91-2553- 
000, CP91-2554-000. CP91-2555-000 and 
CP91-2556-000, Panhandle Eastern Pipe 
Line Company 
CAC-48. 

Docket Nos. CP91-2539-000 and CP91- 
2542-000. Trunkline Gas Company 
CAG-49. 

Docket No. CP91-248d-000. Columbia Gulf 
Transmission Company 
CAG-50. 

Docket Nos. CP91-2477-000 and CP91- 
2478-000, Williston Basin Interstate 
Pipeline Company 
CAG-51. 

Docket No. CP91-2462-000. Northern 
Natural Cas Company 
CAG-52. 

Docket Nos. CP91-2451-000 and CP91- 
2684-000. Tennessee Gas Pipeline 
Company 
CAG-53. 

Docket Nos. CP91-2433-000 and CP91- 
2483-000, Tennessee Gas Pipeline 
Company 
CAC-54. 

Omitted 

CAG-55. 

Docket No. CI9a-58-000. New England 
Power Company and The Narragansett 
Electric Company 
CAG-56. 

Docket No. CI91-52-000. Providence Gas 
Company and Prov Energy Investments. 
Ltd. 

Docket No. CI91-28-000. Northern 
Minnesota Utilities 

Docket No. CI91-75-000. Peoples Natural 
Cas Company. Division of UtiliCorp, and 
United Inc. 

Docket No. C191-78-000. Gulf States 
Pipeline Corporation 
Docket No. CI91-79-000. Transok. Inc. 
CAG-57. 

Docket No. C191-33-000. JMC Fuel 
Scrv'ices. Inc. 

Docket No. CI91-35-000. Connecticut 
Natural Gas Corporation 


CAG-58. 

Omitted 

CAG-59. 

Docket No. CP91-1315-000, Natural Gas 
Pipeline Company of America 
CAG—60. 

Docket No. CP91-956-000. Williams 
Natural Gas Company 
CAG-61. 

Docket No. CP91-1677-000, Northern 
Natural Gas Company 
CAG-62, 

Docket No. CP91-1991-000. Texas Gas 
Transmission Corporation 
CAG-63. 

Docket No. CP91-1992-000. Northern 
Natural Gas Company 
CAG-64. 

Docket No. CP91-1071-000. Natural Gas 
Pipeline Company of America 
CAG-65. 

Docket No. CP91-1501-000. Williston Basin 
Interstate Pipeline Company 
CAG-66. 

Docket No. CP91-2021-004. Texas Eastern 
Transmission Corporation 
CAG-67. 

Docket No. CP91-1439-000, Trunkline Gas 
Company 

Docket No. CP91-1794-000. Tennessee Gas 
Pipeline Company 
CAG-68. 

Docket No. CP91-2466-000. Windward 
Energy and Marketing Company v. 
Pacific Gas Transmission Company and 
Pacific Gas & Electric Company 
CAG-69. 

Docket No. 1S99-30-000. Amoco Pipeline 
Company 

Hydro Agenda 
H-1. 

Project No. 2370-000, Pennsylvania Electric 
Company. Declaratory order. 

Electric Agenda 
E-1. 

Reserved 

Oil and Gas Agenda 
/. Pipeline Rate Matters 
PR-1. 

Docket Nos. RP88-262-000. CP89-917-000. 
TA89-1-28-000, TA90-1-28-000. RP88- 
88-008 and RP87-103-000. Panhandle 
Eastern Pipe Line Company. Initial 
decision concerning rate design. 

II. Producer Matters 
PF-1. 

Reserved 

III. Pipeline Certificate Matters 
PC-1. 

Docket No. RM99-1-000. Revisions to 
Regulations Governing Certificates for 
Construction. Final Rule. 

PC-2. 

Docket No. RM9Q-7-000, Revisions to 
Regulations Governing Transportation 
Under Section 311 of the Natural Gas 
Policy Act of 1978 and Blanket 
Transportation Certificates 
Docket No. GP88-11-002. Hadson Gas 
Systems, Inc. 


Docket No. CP88-286-004. Cascade Natural 
Gas Corporation v. Northwest Pipeline 
Corporation, et aL 

Docket Nos. RP88-81-014. PR85-67-033 and 
RP88-175-002, Texas Eastern 
Transmission Corporation. Final Rule. 
PC-3. 

Docket No. CP88-557-001. Koch 
Hydrocarbon Company. Whether 
proposed pipeline facilities are exempt 
gathering facilities under section 1(b) of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-21728 Filed 9-5-91; 3:55 pm] 
BILUNQ CODE 6717-01-11 


FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 

September 4.1991. 

TIME AND DATE: 9:30 a.m., Wednesday. 
September 11.1991. 

place: Room 600,1730. K Street. N.W.. 
Washington. D.C. 

status: Open. 

MATTERS TO BE CONSIDERED: The 

Commission will hear oral argument on 
the following: 

1. Drummond Company, Inc.. Docket No. 
SE 90-126. 

2. Hobet Mining. Inc.. Docket No. WEVA 
91-65. 

• 3. Utah Power Sr Light Company. Docket 

No. WEST 90-320, etc. 

The above three proceedings were set 
for oral argument In an order dated July 
25,1991, and involve similar issues 
pertaining to the procedures of the 
Department of Labor’s Mine Safety and 
Health Administration for proposing 
civil penalties under its *' ^cessive 
History Policy.*' 

Any person intending to attend this 
hearing who requires special 
accessibility features and/or auxiliary 
aids, such as sign language interpreters, 
must inform the Commission in advance 
of those needs. Subject to 29 CFR 
§ 2706.150(a)(3) and § 2706.160(e). 
CONTACT PERSON FOR MORE INFO: Jean 
Ellen (202) 653-5629 / (202) 706-9300 for 
TDD Relay 1-800-677-8339 for Toll Free, 
lean H. Ellen, 

Agenda Clerk. 

|FR Doc. 91-21613 Filed 9-5-91; 11:28 am] 
BILLING CODE 673S-01-M 


FEDERAL RETIREMENT THRIFT 
INVESTMENT BOARD 

TIME AND date: 1:00 p.m.. September 16. 
1991. 

PLACE: 5th Floor. Conference Room. 805 
Fifteenth Street, N.W.. Washington, DC. 
status: Open. 
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MATTERS TO BE CONSIDERED: 

1. Approval of the minutes of the fast 
meeting. 

2. Thrift Savings Plan activities report by 
the Executive Director. 

3. Review of buflgets for FY 1992-93. 

4. Review of status of audit 
recommendaftons. 

5. Review of recordkeeping ahematives. 
CONTACT PERSON FOR MORE 
information: Tom Trabucccu Director. 
Office of External Affairs. (202) 523- 
5660. 

Dated: September 3.1991. 

Francis X. Cavanau^, 

Executive Director, Federal Retirement Thrift 
Investment Board, 

[FR Doc. 91-21577 Filed 9-4-91: 4:09 pxn) 
DILUNQ CODE 8760-01-M 

NUCLEAR REGULATORY COMMISSION 
date: Weeks of September 9,16, 23. and 
30.1991. - 

PLACE: Commissioners* Conference 
Room. 11555 Rockville Pike. Rockville. 
Maryland. 

STATUS: Open and Closed. 

MATTERS TO BE CONSIDERED: 

Week of September 9 
^ Monday, September 9 
2:00 p.m. 


Briefing on III Report on CE-Wilmington 
Incident (Public Meeting) 

Wednesday, September 11 
11:30 a.m. 

Affirmation/Discussion and Vote (PubHc 
Meeting) 

a. Final Rule Entitled **MateriaI Control and 
Accounting Requirements for Uranium 
Enrichment Faciblles Producing Special 
Nuclear Material of Low Strategic 
Significance*' and Conforming 
Amendments to 10 CFR Parts 2» 40.70. 
and 74 (Tentative) 

b. Review of ALAB-^52 Affirming 
Dismissal of Inlervenor bom Operating 
License Amendment Proceeding 

c. United Nuclear Corporation's Request 
for Hearing (Tentative) 

Week of September 16—Tentative 

There are no meetings scheduled for the 
Week of September 16. 

Week of September 23—^Tentative 
Wednesday, September 25 
11:30 a.m. 

ATHrmatjon/Discussion and Vote (Public 
Meeting) (if needed) 

Week of September 30—Tentative 
Tuesday, October 1 
1:30 p.m. 

General Discussion of High Level Waste 
Program (Public Meeting) 


3:00 p.m. 

Discussion of Management—Organization 
and Internal Personnel Matters (Closed— 
Ex. 2) 

Wednesday, October 2 
3:30 p.m. 

Affinnation/Discussion and Vote (Public 
Meeting) (if needed) 

Note: Affirmation sessions are initially 
scheduled and announced to the public on a 
time-reserved basis. Supplementary notice is 
provided in accordance with the Sunshine 
Act as specific items are identified and added 
to the meeting agenda. If there is no sppecific 
subject listed for affirmation, this nrreans that 
no item has as yet been identified as 
requiring any Commission vote on this date. 

To Verify the Status of Meetings Call 
(Recording)—(301) 492-0292. 

CONTACT PERSON FOR MORE 
INFORMATION: William Hill (301) 492- 
1661. 

Dated: September 4, 1991. 

William M. Hill. )r.. 

Office of the Secretary, 

|FR Doc. 91-21677 Filed 9-5-91; 1:02 pml 
BILUNQ CODE 7S9<H)1-M 
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Corrections 


Federal Register 
Vol. 56. No. 174 
Monday. September 9. 1991 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential. Rule. Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents arnf appear in the appropriate 
document categories elsewhere in the 
issue. 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 82 

(FRL 3990>3) 

Protection of Stratospheric Ozone 

Correction 

In proposed rule document 91-20624 
beginning on page 43842, in the issue of 
Wednesday. September 4,1991. make 
the following corrections: 

1. On the same page, in the first 
column, in the DATES paragraph, in the 
fourth line, “September 3”, should read 
“September 13“. 

2. On page 43860. at the bottom of the 
page, the date in the file line should read 
“8-30-91;“ 

BILLING CODE 1$0S-01>O 


> 

























Monday 

September 9, 1991 


Part II 

Federal Maritime 
Commission 


46 CFR Part 514 

Tariffs and Service Contracts; Proposed 
Rule 
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FEDERAL MARITIME COMMISSION 

46 CFR Part 514 
[Docket No. 90>23] 

Tariffs and Service Contracts 

AGENCY: Federal Maritime Commission. 
ACTION: Proposed rule. 

summary: In order to implement the 
Federal Maritime Commission’s 
Automated Tariff Filing and Information 
System (“ATFr* *), this proposed action 
will establish regulations and user 
charges for the electronic filing, 
processing and retrieval of tariff data, 
including the essential terms of service 
contracts, for transportation in the 
foreign and domestic offshore commerce 
of the United States. In addition to 
providing for transition to an electronic 
tariff system, the proposed rule 
incorporates all non-obsolete tariff 
regulations of 46 CFR parts 515, 520, 550, 
580 and 581, which may eventually be 
cancelled. To the extent necessary, the 
proposed action will provide an 
exemption whereby statutory 
publication and posting requirements 
can be met electronically. This action 
also proposes to incorporate by 
reference the "ATFI Batch Filing Guide” 
(with transaction sets). The new 
electronic system will substantially 
facilitate filing and retrieval of tariff 
data by the shipping public. 

DATES: Written comments due by close 
of business on October 31,1991. 
ADDRESSES: Written comments (original 
and 15 copies) to: Joseph C. Polking, 
Secretary, Federal Maritime 
Commission, 1100 L Street, NW., 
Washington. DC 20573, and served on 
each other party to this proceeding. A 
copy of the Service List may be obtained 
from the Secretary. 

FOR FURTHER INFORMATION CONTACT: 
John Robert Ewers, Deputy Managing 
Director. Federal Maritime Commission, 
1100 L Street. NW.. Washington. DC 
20573, (202) 523-5800. 

SUPPLEMENTARY INFORMATION: 

The Federal Maritime Commission 
(“Commission” or “FMC”) administers. 
inter alia, the Shipping Act, 1910, and 
the Shipping Act of 1984, which apply to 
domestic offshore commerce (e.g., 
between the mainland and Hawaii or 
Puerto Rico), and to foreign commerce, 
respectively, for both inbound and 
outbound waterborne transportation. 
The statutes require that common 
carriers by water in these trades file and 
keep open to public inspection their 
“tariffs.” Additionally, the Shipping Act 
of 1984 requires that service contracts 
be filed and that their essential terms be 


made available to the public in tariff 
format. See 46 U.S.C. app. 817 and 1707. 

A freight “tariff* filed at the 
Commission is a publication of a carrier 
or conference which contains a schedule 
of rates, charges, and Tariff Rules 
applicable to its transportation of 
cargo.* A service contract is a special 
agreement between shipper(s) and 
carrier(s) that applies in lieu of the 
freight tariff. Mutual commitments are 
made in a service contract, with the 
shipper guaranteeing the carrier a 
minimum quantity of cargo over a period 
of time, in consideration for a 
commitment by the carrier to a certain 
rate and service level. 

The statutes and implementing 
regulations require the Commission to 
ensure that certain minimum standards 
are complied with before tariff material 
is accepted for filing. For example, a 
tariff, or amendment thereto, must be 
clear and definite and must not 
duplicate or conflict with other tariff 
provisions already in effect. Moreover, 
tariffs must contain effective date 
provisions in compliance with the 
statutes, e.g., a minimum of 30 days’ 
notice for an increase. If a tariff filing is 
defective in any of these respects, it is 
rejected and the filer must fil^ again in 
the proper manner before the desired 
rate can go into effect. Similarly, service 
contracts and/or their essential terms 
may be rejected by the Commission if 
they do not meet certain statutory and 
regulatory requirements. See 46 CFR 
parts 515, 520, 550, 580, and 581. 

In order to facilitate compliance with 
the law. there are substantial penalties 
for not filing, or if properly filed for not 
adhering to the provisions of, a tariff or 
the essential terms of a service contract. 
See, e.g., 46 U.S.C. app. 812, 815, 818, 
1708, and 1709. 

In addition to enforcing these 
penalties, the Commission uses the filed 
tariff and service contract data for 
surveillance and investigatory purposes 
and, in its proceedings, adjudicates 
related issues raised by private parties. 
For Commission proceedings, as well as 
in any court case, the tariff or service 
contract provision on file at the 
Commission and in effect, is official 
evidence of the applicable rate, charge 
or Tariff Rule, when so “certified” by 
the Commission. Currently, tariff-type 
data is filed with and maintained at the 
Commission in paper format. 

While the first U.S. maritime 
regulatory body was established in 1916, 
it was not until 1961 that carriers in the 
U.S. foreign commerce were required to 


* A Customs “tariff is a publication oi the 
Government containing a schedule of Customs 
duties. 


file tariffs containing all the rates, 
charges, and Tariff Rules applicable to 
their shipments.^ ITie number of tariffs 
and amendments filed with the 
Commission has steadily growm until, in 
fiscal year 1990. there were 789,550 tariff 
pages received and 6.713 service 
contract filings in the U.S. foreign 
commerce. At the end of the fiscal year, 
there were 6,507 tariffs on hand at the 
Commission. 

The enormous amount of paper to be 
processed by a limited number of 
employees led the Commission in the 
early 1980s to consider modern 
technology as a means of alleviating the 
paperwork burdens on both the 
government and the shipping industry, 
as well as enhancing the effectiveness of 
Commission regulation. A systematic 
exploration of this subject area by the 
Commission commenced with a series of 
studies, including an exhaustive 
Feasibility Study, considered and 
approved in principle by the 
Commission’s Industry Advisory 
Committee in 1986. The Feasibility 
Study developed into a Commission 
Request for Proposals (RFP) and award 
of a contract for the design, 
development and operation of an 
Automated Tariff Filing and Information 
System (“ATFI” or “System”). 

1. Introduction and Background 

Most of ATFI has been designed and 
developed.® The System’s prototype 
phase (IV) began in April 1990, but 
before allowing volunteers from the 
shipping industry to try their tariffs out 
on the System, the Commission and the 
Contractor mutually agreed upon a list 
of desirable changes which was 
developed through Commission and 
Contractor user comment. These 
changes included improvements on both 
technical and tariff policy matters. In 
July 1990, the basic contract was 
modified to incorporate these changes 
into the System. 


• A relatively small number of carriers in the 
domestic offshore commerce have been required to 
file tariffs since the enactment of the Intercoastal 
Shipping Act, 1933. 

* In August 1989. a contract was awarded for the 
design and development of ATFI and work began 
under the contract in September 1989. Under FMC 
supervision, the Contractor validated (by comparing 
with, and updating, the specifications of the original 
RFP) the requirements and functionality of. and 
designed and developed, the System (Phases I 
through III of the contract). By March 1990. 
development was far enough along to be able to 
make available to the public technical transaction 
sets, so that potential filers of tariff data could begin 
developing their own software to electronically 
interface with ATFI. I.e., by being able to prepare 
tariff data In the proper format for filing by modem 
with, or physical submission on magnetic media to. 
the FMC. 
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Accordingly, on August 1.1990. the 
Commission issued a second ATFI 
Notice of Inquiry requesting 

public comment on some of the basic 
features being considered for ATFI and 
how they may impact current paper 
tariff practices. On September 5,1990. 
the first public demonstration of the 
System was held and public comments 
on the NOI were submitted by 22 firms 
in October 1990 and analyzed by the 
Commission. 

On December 26.1990, the 
Commission issued a first Interim 
Report (“First Interim Report”) which 
considered the comments, resolved the 
issues raised in the Notice of Inquiry, 
and appended the ATFI “Batch Filing 
Guide” (containing, inter alia, 
transaction sets, file transfer formats, 
data dictionary, and code reference 
tables). On February 19.1991, 
Supplement # 1 to the “Batch Filing 
Guide” was released (and mailed out) in 
the form of an Information Bulletin (IB 
3-91) and was also distributed to over 
100 attendees of ATFI public 
demonstrations in Washington, D.C. On 
April 11,1991. Supplement # 2 to the 
“Batch Filing Guide” was issued as IB 
11-91. The Reports in this proceeding, as 
well as the “Batch Filing Guide” (as 
updated), can be found in Pike and 
Fischer “Shipping Regulation,” SR, 

Pages 322:393 and 322:421, respectively. 

On March 25,1991, the Commission 
issued a Second Interim Report 
(“Second Interim Report”) which 
responded to concerns of four Electronic 
Tariff Filer Firms, which were raised in 
their testimony at the Commission’s 
fiscal year 1992 authorization hearing 
held on February 28.1991, by the 
Subcommittee on Merchant Marine of 
the House Committee on Merchant 
Marine and Fisheries, and which were 
submitted to the Commission on March 
8.1991. The Second Interim Report 
clarified the matters raised, established 
a schedule (to the extent possible) and 
reiterated that the “Batch Filing Guide” 
is all that any person needs to begin 
immediate development of its own batch 
filing software. IB 9-91, containing 
Technical Questions and Answers, was 
issued on April 10,1991. 

The Commission's Third Interim 
Report (“Third Interim Report”) in this 
proceeding and Supplement # 3 (IB 20- 
91) to the “Batch Filing Guide” were 
issued on July 23.1991. The Third 
Interim Report finalized most of the 


♦ The NOI was issued (55 FR 31199) to provide 
advance notice to the public of the proposed refined 
functionality and associated implementing 
technology of ATFI. Federal Register notices on this 
general subject previously appeared on December 
22.1987 (52 FR 48504): June 13.1988 (53 FR 22048); 
and, December 29,1988 (53 FR 52785). 


remaining issues listed in the August 
1990 Notice of Inquiry, so that a Notice 
of Proposed Rulemaking could be 
drafted and issued. The additional 
comments of ten of the original 
commenters in this proceeding were 
addressed and further comments were 
invited on the modified approach to the 
Harmonized System and the proposed 
transition plan. The following table 
provides an index of the proposed rule 
(part 514) sections where the decisions 
of the Interim Reports are implemented. 

Index to part 514 Sections 
Implementing the Interim Reports 


A. Filing Matters. 

1. Harmonized System.... 

2. Standardized Location 
Names. 

3. Ranges and Groups..... 


4. Other Defined Terms. 

5. Addition of Port or Point.... 

6. Standardized Currency. 

7. Between Tariffs. 

8. Tariff Supplements. 

9. Tariff Adoption. 

10. Multiple Amendments on 
Same Day. 

11. Special Case Numbers. 

12. Bills of Lading. 

13. Anti-Rebate Certification 
and Tariff Notice. 

14. Service Contracts and 
Essential Terms:. 

Filing. 

Common format. 

Standard numbering 
(ETs and Tariff Rules). 

15. ETs and Tariff Rules. 

“Burying of rates”... 

Algorithms. 

16. Governing and General 
Reference Tariffs. 

17. Batch Filing Software. 

18. Exemptions. 

B. Retrieval Matters. 

19. Pages. 

20. Database Tapes. 

21. Remote Retrieval. 

C. Technical and General 
Matters. 

22. Personal Computers. 

23. Transition... 

24. EDIFACT Standau’d. 


13(a). 

10(b); 

11(b)(10). 

10(b); 

11(b)(10); 

15(b)(1). 

2 . 

9(b)(8). 

10(c). 

11(b)(10); 

13(b). 

9(d). 

4(d)(6). 

9(c). 

7(k); 9(b)(19). 
15(b)(8). 
1(c)(1)(iii); 80). 


7(g)(1); 17. 
7(h)(2)(l)(A). 
15(b); 17(d)(8). 


10(d) and 
comment. 
10(d). 

12 . 

8 ( 1 ). 

8(a). 


8(k). 

20(d). 

20(c). 


8(e). 

NA to CFR. 
NA to CFR. 


Accordingly, this Notice of Proposed 
Rulemaking is now being issued for 
public comment. Phased participation by 
filers in the full-implementation 
schedule will be decided by separate 
Commission action to allow needed 
flexibility and to avoid the placement of 
anachronistic material in the CFR. 
Electronic filers will use the new part; 


those temporarily exempt from 
electronic filing will continue to use the 
applicable old part(s), i.e., parts 515, 520. 
550. 580 and 581. Eventually, the old 
parts will be repealed, leaving the one 
new part 514. 

II. Section by Section Analysis 

In order to implement ATFI, the 
Commission is proposing to establish a 
new CFR part 514, "Tariffs and Service 
Contracts,” to regulate the format, filing 
and retrieval of tariffs in both the 
foreign and domestic offshore 
commerce. Accordingly, the new part 
will eventually absorb the provisions of 
current: part 515 —Filing of Tariffs by 
Marine Terminal Operators; part 520— 
Filing of Tariffs by Terminal Barge 
Operators in Pacific Slope States; part 
550 —Publishing. Filing and Posting of 
Tariffs in Domestic Offshore Commerce, 
part 580 —Publishing and Filing of 
Tariffs by Common Carriers in the 
Foreign Commerce of the United Slates, 
and part 581 —Service Contracts. 

While much of it is new because it 
involves ATFI, this proposed rule 
incorporates ail regulatory provisions 
from the five old parts that would nol be 
obsolete under ATFI or otherwise. This 
involves combining provisions 
applicable to both domestic and foreign 
commerce or making the provision in 
one old part apply to the entire new 
part, if similar in substance, and setting 
forth separately both provisions, where 
different. Accordingly, style changes are 
necessary to combine similar provisions 
from the old parts. For source and 
language questions, a Derivation Table 
has been provided. 

Organizationally, the proposed rule 
changes the structures of the old rules 
for logical positioning of shorter sections 
which self contain provisions relating to 
the same subject. Terminology changes 
are also made to achieve clarity, 
accuracy, current usage and legal 
precision, while omitting surplus, 
unnecessary and executed provisions. 

To a large extent, the regulatory 
provisions contained in the proposed 
rule are structured in conformity with 
ATFI user-manual indexes, e.g., by ATFI 
elements, such as organization and tariff 
records. TUs. etc. Moreover, where they 
w'ould facilitate understanding and 
compliance, simulated ATFI screens are 
included in the rule, itself, with 
regulatory provisions keyed to the 
screen fields, which must be entered 
properly and accurately in order for 
filed data not to be rejected. 

In addition to the basic regulatory 
provisions, user charges are also 
provided for various services. These are 
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provided in § 514.21 and are discussed 
in the analysis thereof. 

PART 514—TARIFFS AND SERVICE 
CONTRACTS 

Subpart A—General Provisions 

Section 514.1—Scope, Purpose. 
Requirements and Penalties 

The provisions of this section are 
intended to track similar sections in the 
five old parts. To address the electronic 
functionality of ATFI, new provisions at 
paragraphs (a)(5), (b)(3), and (c)(4) set 
forth scope, purpose and general 
requirements, respectively. Paragraph 
(c)(3)(ii) adapts for ATFI the form 
exemption for terminal barge operators 
ir Pacific Slope States. The procedures 
for submitting anti>rebating 
certifications, as well as the modified 
tariff cancelation provisions for non- 
compliance, are described in paragraph 
(c)(l)(iii) and paragraph (d)(3) provides 
for notiRcation of rejections by 
electronic mail, as opposed to the 
practice under the current paper system. 

Section 514.2—Definitions 

All definitions now contained in the 
current old parts are contained in this 
section, at least by cross reference. The 
categories of the various definitions are 
as follows: 

Substantially the same as (he original, 
but some are combined and 
restructured: 1916 and 1984 Acts; 
Checking; Co-Loading; Commission; 
Common carrier; Conference; Contract 
party; Controlled carrier; Dockage; 
Domestic offshore carrier, Equipment 
interchange agreement; Essential Terms 
and Publication; File or filing of service 
contracts; Forest products; Free time; 
General decrease and increase; 
Geographic area; Handling; Joint rates; 
Loading and Unloading; Local Rates; 
Loyalty contract; NVOCC; Ocean 
common carrier; Ocean freight 
forwarder, Open rate; Person; Point of 
rest; Port range; Port terminal facilities; 
Practices; Proportional rates; Rules (in a 
tariff); Service contract and Records; 
Shippers* association; Statement of 
essential terms: Submit; Tariff 
amendments; Tariff of general 
applicability: Terminal services and 
Storage; Through intermodal 
transportation; Through rale (2 
definitions); Through route; Tbrough 
transportation; Time/volume rate; 
Transshipment; Usage; Wharfage and 
Wharf Demurrage. 

New definitions for ATFI are: 
Assessorial and Charge: Assessorial 
calculation: Availability; Batch tiling 
and Guide: Bill of lading: Combination 
rate; Commodity description and Index; 


Commodity description number 
Conformity checks: consignee; Data 
element dictionary: Destination scope: 
Domestic offshore tariff; Edit checks; 
Effective and Expiration dates; Filing 
date; FNIC examiner General reference 
tariff; Governing tariff; Harmonized 
Code and System; In-bulk batch filing: 
Inland point; Inland rate and Table; 
Interactive filing/retrieval; Intermodal 
transportation; Location group: On-line 
batch filing: Organization name and 
Record; Organization Scope: Owner (of 
tariff material); Page-based tariff; 
Publisher Rate: Retrieval; Scope; 

Special case number. Special 
permission; Specimen bill of lading; 
Syntax check; Tape batch filing: Tariff 
record; Tariff Rules; Termination date; 
Thru date; TLI; Trade name; Traditional 
tariff; Transaction set; Validity check; 
Via ports. 

DeHnitions modified for ATFI: 
Commodity rates; File or filing; Open for 
public inspection; Post, posted, posting; 
Tariff matter. 

Definitions whose applications are 
expanded: Amendment; Bulk cargo; 
Container Heavy lift; Open for public 
inspection: Port; Project rates: Round 
trip excursion voyage; Shipment; 

Shipper Substituted service; Tariff; 
Tariff filing; Tariff matter. 

Definitions which are new for 
restructured organization: Domestic 
offshore commerce; Foreign commerce; 
Freight forwarder Port. 

Section 514.3—^Exemptions and 
Exclusions 

The exemptions contained in 5 514.3 
are taken from the old sections and 
adapted to the reorganization without 
change in substance, with the exception 
of paragraph (b)(4) which, in order to 
make the transition to an electronic 
system, modifies the conditions for the 
limited exemption for military cargo in 
foreign commerce, and paragraph (e). 
which cross-references to the temporary 
exemption from electronic filing under 
§ 514.8(a). 

Section 514.4—Content, Filing and 
Cancelation of Tariff Material; General 

The provisions in this part are 
primarily those of the old parts, 
combined, restructured and expanded in 
scope, as well as modified for ATFI 
terminology, where indicated in the 
Derivation Table, with the following 
exceptions. Paragraph (b)(1) prohibits 
foreign language tariffs, but allows 
certain items to be expressed in foreign 
languages under certain conditions. 
Paragraph (c)(1) is new. tracking 
sections 9(a)-(c) of the 1984 Act on 
Controlled Carriers. Paragraph (d)(1) 


cross-references to § 514.8(f) for 
procedures to obtain a USERID and 
password for filing/editing authority. 
Paragraph (d)(6) provides an ATFI 
procedural equivalent for tariff 
adoption, as further explained in section 
9 of the First and Third Interim Reports. 
The new procedure will accommodate 
linking the tariff to the existing or newly 
established organization record (see 
§514.11(a)) of the succeeding firm, thus 
providing for historical continuity of 
historical records for all successions. 

Sections 514.5 and 514.6—[Reserved) 

Subpart B—Service Contracts 

Section 514.7—Service Contracts in 
Foreign Commerce 

As explained in section 14 of the First 
and Third Interim Reports, service 
contracts will be filed in paper form 
within 10 days of the electronic filing of 
their essential terms. This technological 
development results in the bifurcation of 
old part 581 into new §§ 514.7 and 
514.17, and, for service contracts, is 
implemented in paragraphs 5(a) and 
5(g)(1) of 5 514.7. The receipt of the two 
related filings at different times also 
dictates adjustment of time frames in 
paragraphs (j)(l) and (k)(l). Paragraph 
(e) contains recently approved language 
changes from Docket No. 91-1, Bonding 
of Non-Vessel-Operating Common 
Carriers. New ATFI terminology (e.g., 
'Tariff #’*) is used in paragraph (h)(1). 
where electronic ATFI terms must be 
used in the paper service contracts. To 
the extent feasible, paragraph 
(h)(2)(i)(A) urges parties to use a 
common format for the two filings, as 
discussed in section 14(b) of the First 
Interim Report. Paragraph (k)(2)(i) 
continues the procedure for correcting 
essential terms, but prescribes the use of 
special case numbers, as described in 
section 11 of the First Interim Report, 
Otherwise, old part 581 has been 
substantially restructured for clarity and 
logical placement of material. 

Subpart C—Form, Content and Use of 
Tariff Data 

Section 514.8—Electronic Filing 

In paragraph (a) of § 514.8, the 
procedure for obtaining a temporary 
exemption from electronic filing 
requirement is proposed to be the same 
as for a petition for any exemption from 
the requirements of the shipping statutes 
or regulations. This approach is the 
result of comments to section 18 of the 
First and Third Interim Reports. 

Paragraphs (b) through (d) list the 
instruction guides available to users, 
and describe the three basic types of 
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electronic filing, as well as format 
requirements. Paragraph (d) proposes to 
incorporate by reference the “Batch 
Filing Guide,'* including the transaction 
sets, and contains procedures for 
requesting additions to the data 
dictionary and reference tables. The 
Commission made substantial efforts 
during the ATFI system design and 
prototype use to include sufficient terms 
and data elements to allow shipments to 
be properly and adequately described 
using ATFI terms, which are identical or 
similar to terms which have historically 
been used to describe ocean freight 
rates and charges. However, the need 
for additional data elements or 
reference table additions for existing 
data elements will be encountered, 
especially when new technology is 
introduced in the shipping industry. 

As discussed in section 22 of the First 
and Third Interim Reports, paragraph (e) 
describes the ATFI basic equipment 
requirements, i.e., a modem, and either a 
VT-lOO-type terminal or a personal 
computer with VT-lOO-emulation 
software. In a large number of instances, 
the PC will already be an ATFI user 
asset, and in many cases, the ATFI user 
will also already own a modem and/or 
VT-100 emulation software, reducing or 
eliminating the need for acquisitions to 
gain access to ATFI over a standard 
voice telecommunications network. 

Paragraphs (f) through (h) of §514.8 set 
forth procedures for obtaining USERID 
and password, connecting to ATFI. and 
selecting particular objects from several 
menus, for the purpose of adding or 
editing tariff material. 

Paragraph (j) contains the anti>rebate 
tariff notice to be displayed at logon, as 
explained in section 13 of the First and 
Third Interim Reports. 

To implement a fully electronic 
system, a partial exemption from the 
existing requirements for carriers and 
conferences to furnish paper copies of 
tariff material to subscribers and other 
members of the public will be desirable. 
Proposed paragraph (k)(l) will allow 
tariff owners to make available to the 
public tariff material in either paper or 
electronic format, but otherwise tracks 
the policies of existing regulations. 
Pursuant to section 35 of the Shipping 
Act. 1916, 46 U.S.C. app. 833a, and 
section 16 of the Shipping Act of 1984, 46 
I U.S.C. app. 1715, the Commission finds 
that this partial exemption will not 
substantially impair effective regulation 
by the Commission, be unjustly 
discriminatory, result in a substantial 
reduction in competition, or be 
detrimental to commerce. 

Because of possible variance between 
paper and electronic versions, 
paragraph (k)(l)(v) provides that the 


tariff residing in the ATFI database is 
the official version. 

Paragraph (k)(2) implements the 
Commission's decision in section 19 of 
the First and Third Interim Reports not 
to provide paper copies of tariff material 
except in certain limited situations, such 
as for Commission certification of a 
tariff to a court at the request of a party 
to the court case. 

As explained in the Second Interim 
Report, as well as in section 17 of the 
First and Third Interim Reports, 
paragraph (1) reiterates the 
Commission's decision not to furnish 
batch filing software in competition with 
private-sector third-party vendors. The 
certification procedures for such 
commercially developed software are 
also set forth. 

Paragraph (m) provides a brief 
explanation of the screens used for 
illustration in the part, as well as of the 
actual ATFI screens used for filing and 
retrieval. 

Paragraph (n) describes the types of 
ATFl's electronic conformity (edit) 
checks to which all proposed filings 
must conform or be rejected. The 
Commission's tariff examiners and 
supervisors will further scrutinize 
certain flagged tariff items which 
survive the conformity checks for more 
subtle types of material that requires 
rejection under the shipping statutes and 
the Commission's rules. 

Section 514.21 provides for user fees 
for various services described in § 514.8. 

Section 514.9—Filing/Amendment 
Codes and Required Notice Periods 

This section sets forth both the 
required notice periods for effectiveness 
of various tariff materials, as well as the 
required codes or symbols that must be 
entered by the filer for such materials. 
Symbols from parts 550 and 580 are 
carried forward, except for 'W" 

(reissued matter) and new symbols “C," 
"Af." •T. " “5." 'T," and are added. 

As discussed in section 5 of the First 
and Third Interim Reports, paragraph 
(b)(16)(ii) provides for addition of a port 
or point effective upon filing, but 
prohibits the symbol “P" from being 
used for a deletion. Paragraph (b)(19) 
sets forth the requirements for use of the 
special case symbol ( and numbers, 
including the requirement for the filer to 
put its tariff in order after a rejection or 
overturning a rejection, as explained in 
section 11 of the First and Third Interim 
Reports. 

Paragraph (c) addresses multiple 
amendments received on the same date, 
while paragraph (d) explains the extent 
to which “supplements'* may be used in 
the new electronic system, as explained 


in sections 10 and 8. respectively, of the 
First and Third Interim Reports. 

Section 514.10—Other Items Used 
Throughout ATFI. 

This section sets forth functions or 
items used throughout ATFI other than 
the Filing/Amendment Codes described 
in the previous section. Paragraph (a) 
carries forward from current rules the 
concepts of filing, effective and 
expiration dates, but adds the new 
concepts and functions of “Thru dates,'* 
“Access dates." “History," “—Rev," and 
“-f Rev" to facilitate electronic filing and 
retrieval. 

Paragraph (b) implements the 
Commission's decision in sections 2 and 
3 of the First and Third Interim Reports 
to validate place names from ATFI 
glossaries, but to allow creation of 
groups to obviate the need for entering 
certain lists of points or places for every 
TU. 

Section 6 of the First and Third 
Interim Reports raised the possibility of 
requiring rates to be expressed in U.S. 
dollars only, but, based upon the 
comments received, decided to permit 
rates, and especially local charges, to be 
in the local foreign currency. Paragraph 
(c) provides for foreign currencies, the 
conversion rates for which will be listed 
in ATFI and updated periodically. The 
conversion rates will not be official, i.e., 
for booking or billing purposes, but may 
be used for comparison. 

Paragraph (d) prescribes and briefly 
describes the algorithms to be used for 
calculating assessorial charges to be 
added to the commodity description, TU 
or Tariff Rule, as discussed in section 15 
of the First and Third Interim Reports. If 
properly utilized, as set forth in the 
“Batch Filing Guide." these charges will 
be clear and understandable to the 
retriever, and there is no need for a 
separate rule to prevent “the burying of 
rates," e.g., within a Tariff Rule. After 
separate calculation of all assessorials 
potentially applicable to a shipment, the 
retriever may also use the bottom line 
calculation functionality to arrive at the 
total cost of his or her shipment, as 
discussed in section 15 of the Third 
Interim Report. If this is done before 
shipment, however, there may be some 
condition (subsequent) values not 
known to the retriever. 

Section 514.11—Organization and Tariff 
Records; Tariff Scope 

ATFl's organization and tariff records 
contain, in different, sometimes coded 
format, most of the information 
currently found on Title Pages in the 
traditional paper-based system. For 
organization records and tariff records. 
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it is expected that different passwords 
will be used; probably only one for the 
organization record, while possibly 
many for different tariffs or even parts 
of tariffs of the same parent 
organization. Paragraphs (b)(6] and 
(b)(7) provide for entering default values 
for weight and volume units, as well as 
for currency, to be used throughout the 
entire tariff unless specifically noted. 
This feature should conserve filing time. 
Paragraph (b)(8)(ii) requires foreign- 
based NVOCCs to list the name and 
address of a U.S. agent for service in the 
first address field of a Tariff Record. 
Paragraph (b)(10) addresses tariff scope 
(origin and destination), and how these 
items affect through rates and “between 
tariffs.'* as discussed in section 7 of the 
First and Third Interim Reports. 

Section 514.12—Governing and General 
Reference Tariffs 

Due to the electronic functionality of 
ATFI and its basic design, certain types 
of governing tariffs provided for by the 
current regulations will not be used in 
the new system as governing tariffs, but 
will be handled differently. Thus. ATFI 
features, such as the Harmonized Code 
approach, inland rate tables, commodity 
description record and TU notes, will 
obviate the need for and supersede 
commodity and freight classification 
governing tariffs. Otherwise, the 
proposed rule retains existing provisions 
for governing and general reference 
tariffs, but adapts them for ATFI, to the 
extent possible. Governing tariffs, such 
as Rules Tariffs (and assessorials 
contained therein), must be 
electronically filed and linked to the 
governed tariff. General reference 
tariffs, such as Equipment interchange 
Tariffs (with paper format prescribed), 
may continue to be on file (and 
submitted) in paper form, as discussed 
in section 16 of the First and Third 
Interim Reports. Additional provisions 
in the proposed rule require the filer to 
be careful in making governing tariff 
items applicable to a TU to avoid* 
electronic conflicts with items in the 
governed tariff. 

Section 514.13—Commodities and Tariff 
Line Items (“TUs“) 

Just as the commodity rate is the heart 
of the paper tariff, the commodity 
(description and code) and associated 
tariff line item(8) are the nucleus of the 
electronic ATFI system. The shipper is 
entitled to know not only the exact rate 
and all assessorial charges for the 
intended shipment (and billing), but also 
the exact commodity to which the rate 
applies. The Commission's dockets of 
tariff adjudication proceedings 


(especially informal dockets) are replete 
with controversies over the commodity 
covered by a tariff rate, usually 
involving claims that the shipment was 
of a tariffed commodity other than the 
one app>earing on the bill of lading or 
invoice. To minimize disputes between 
shipper and carrier on commodity 
descriptions. § 514.13(a) will provide 
needed standardization by the required 
use of the Harmonized System (for both 
description and related coding), to the 
extent possible for the almost infinite 
types of commodities in the shipping 
business. Section 514.13(a) provides for 
a modified use of the Harmonized 
System, as further discussed in section 1 
of the Third Interim Report. Any 
comments requested in the Third Interim 
Report on the Commission’s revised 
approach will be considered by the 
Commission in the finalization of this 
proposed rule. 

Paragraph (b) on TLIs contains a 
simulated screen which provides an 
outline of the more important subjects 
addressed in the text, which will also be 
a composite mini-review of the manner 
in which items, described in §§ 514.9 
through 514.11 of the proposed rule, 
interact, when collected and applied to 
the tariff line item. Other items 
displayed and explained through 
examples are codes contained in the 
Data Element Dictionary’s valid 
reference tables, such as codes on 
service, rate basis, packaging, and 
stowage, as well as on container size, 
type and temperature. 

Paragraph (c) provides a very 
simplified example, with illustrative 
partial screen, of a “bottom-line** rate 
calculation, which, while tedious to get 
used to, should substantially facilitate 
retrieval of the costs of shipments, both 
future (for booking) and past (for rating 
of a bill of lading). 

While much of S 514.13 is new in 
order to reflect the electronic approach 
to commodity rates, the paragraphs of 
§ 514.13 adapt to the ATFI system 
current regulations which require clarity 
and accuracy ((a)(2)(i), (b)(1). (b)(13) and 
(b)(17)); and which address: mixed 
shipments ((a)(3)(iii)): project rates 
((a)(3)(iv)); commodity index ((a)(4)); 
time/volume, open and independent- 
action rates ((b)(19)); special or 
emergency rates ((b)(10)); and rate 
bases, such as od valorem and weight/ 
measure, and how they apply to green 
salted hides in foreign commerce and 
automobiles in domestic offshore 
commerce ((b)(17). 


Section 514.14—Intermodal and 
Transshipment Services; Inland Rate 
Tables 

Due to similarity of subject and 
requirements, § 514.14 accumulates 
various current provisions regarding 
intermodal transportation (including 
through transportation) and 
transshipment services. An ATFI inland 
rate table for use only for intermodal 
transportation using “combination 
rates,” which are added to TLIs ( vis-a- 
vis '’through rates” included in the basic 
TU), is shown and briefly explained. 

Section 514.15—^Tariff Rules 

Under the electronic system, every 
item required to be filed in a tariff must 
be filed in a certain "object,” such as in 
a commodity description or TU. For all 
such items that do not properly belong 
in the other objects, the Tariff Rule field 
acts as a catch-all. not however, 
without precedent from current 
regulations. Thus, where current 
regulations require information to be 
contained on a ‘Title Page” or in a 
certain section of the paper tariff, the 
proposed Tariff Rule section in the 
electronic system is often the intended 
new repository. 

Like all other sections of the proposed 
rule, §514.15 is drafted to apply to both 
foreign and domestic offshore 
commerce, as applicable, with 
differences in substance retained from 
the old rules. 

The proposed section tracks the 
numbering of current part 580 and, to a 
lesser extent, part 550. As discussed in 
sections 14 and 15 of the First and Third 
Interim Reports, standard numbering of 
Tariff Rules will continue. 

Proposed § 514.15 retains Tariff Rule.s 
on: “Scope,” “Application of Rates.” 
“Effective Date” (now called “Rate 
Applicability Rule” to distinguish the 
subject from the more common meaning 
of “Effective Date”), “Heavy Lift,” 

“Extra Length," “Payment of Freight 
Charges.” “Freight Forwarder 
Compensation,” “Surcharges and 
Arbitraries.” “Minimum Quantity 
Rates,” “Ad Valorem Rates.” 
“Transshipment” (adding “Intermodal 
Services”), “Co-Loading,” “Open Rates,” 
“Hazardous Cargo,” “Green Salted 
Hides.” “Returned Cargo.” ’‘Shippers’ 
Requests and Complaints.” “Overcharge 
Claims.” “Use of Carrier Equipment,’* 
“Automobile Rates.” “NVOCCs in 
Foreign Commerce,” “Certification of 
Shipper Status” (including recently 
approved language changes in Docket 
No. 91-1, Bonding of Non-Vessel- 
Operating Common Carriers), and “Bills 
of Lading,” the clauses of which are 
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required to be filed electronically, as 
discussed in section 12 of the First and 
Third Interim Reports. 

New mandatory Tarifl^ Rules iii 
proposed §514.15 address ^Carrier 
Terminal Rules and Charges,** ‘Time/ 
Volume Rates.” “Loyalty Contracts,” 
“Definitions,” ‘‘Symbols,” "Access to 
Tariff Information,” and "Seasonal 
Discontinuance.” 

While the Tariff Rules are the 
repository of much miscellaneous data 
required to be filed, the design 
requirements of ATFl still require 
certain items that may be related to the 
subjects of Tariff Rules to be entered 
under other objects, such as commodity 
descriptions and TUs, as described 
elsewhere in the proposed rule. For 
similar reasons, the proposed section 
omits current Tariff Rules, such as 
“Container Description” (addressed by 
container size and type codes in the 
TU), “Commodities Unnamed in the 
Commodity List** and ‘‘Mixed 
Shipments” (handled by the Harmonized 
Code provisions): and '*Project Rates” 
and "Proportional Rates” (addressed by 
proposed regulations on commodity 
descriptions, TLIs, and intermodal rates, 
including inland rate tables.) 

Of course, as before, if a filer needs a 
Tariff Rule to supply new or additional 
information related to, but not belonging 
in another tariff object, it may use 
paragraph (c) of §514.15 for Optional 
Tari^ Rules, if the subject does not 
belong in a Mandatory Tariff Rule under 
paragraph (b). 

Where any charge or similar item 
(assessorial) is contained in a Tariff 
Rule, it must be set forth in algorithm 
form, but algorithm tables can be 
constructed for complex structures of 
charges. 

The new. proposed approach should 
facilitate the retrieval of all essential 
tariff data by shippers and, if the 
electronic design is properly followed, 
render the phrase "burying of rates in 
rules** obsolete and archaic. 

Section 514.16—[Reserved) 

Section 514.17—Essential Terms of 
Service Contracts in Foreign Commerce 

As restructured for the new 
organization of the part (see the section- 
by-section analysis for § 514.7, above). 

§ 514.17 adapts regulatory provisions of 
old part 581 for essential terms to the 
electronic requirements of ATFL An 
illustrative screen is provided to guide 
the filer and retriever. As described in 
section 14 of the First and Third Interim 
Reports, paragraph (d)(8) provides for 
standard numbering of essential terms. 


Section 514.18—Special Permission 

Section 514.18 combines the special 
permission provisions of old parts 550 
and 580 (including the filing fee 
discussed under § 514.21) so that the 
new section applies to both domestic 
offshore and foreign commerce. For the 
electronic system, it requires the use of 
the special case number and symbol, as 
discussed in § 514.9(b](19), and requires 
various names and numbers to be in 
ATFl formal, e.g., tariff code, d/b/a, etc. 

Section 514.19—Suspension of Tariff 
Matter 

Section 514.19 adapts to the ATFl 
system the current provisions for 
suspension of tariff matter of domestic 
offshore carriers and controlled common 
carriers in foreign commerce. Paragraph 
(c) also provides for other suspension 
situations. Rather than require affected 
carriers to file suspension supplements, 
as is currently the practice, the proposed 
new procedures provide for direct 
effectuation of the suspension in the 
carriers tariff by the Bureau of Tariffs. 
Certification and Licensing (BTCL), 
primarily by changing the thru date to 
the last day of the suspension period. 
This direct amendment of a ta^ by the 
Commission, along with similar 
procedures for cancelation under 
§ 514.4, is considered the most efficient 
of all options and is one of the very few, 
limited situations where a tariff can be 
changed by someone other than the filer. 

Section 514.20—^Retrieval 

Retrievers will be required to register 
for a USERID and password under 
§514.8(f). As discussed in section 21 of 
the First and Third Interim Reports, 
applicable law and Congressional policy 
dictate that retrievers be limited to one 
tariff at a time (except for governing 
tariffs) and that they be logged off after 
a period of time set by the Commission, 
e.g., 30 minutes. The actual period may 
vary from time to time, depending on 
experience with users. Filers accessing 
their own tariffs are not subject to the 
restrictions. 

Full database tapes will be provided 
to subscribers on a daily, weekly or 
montfily basis, as described in section 
20 of the First and Third Interim Reports. 
Again, user demand may eventually 
suggest refinements of procedures and 
frequency of issuance. 

User charges are provided for various 
retrieval services, as set forth in 
§ 514.21. 

Section 514.21—User Charges. 

The Independent Offices 
Appropriations Act ("lOAA") at 31 
U.S.C. 9701 provides that "each service 


or thing of value provided by an agency 
to a person *•* is to be self- 
sustaining to the extent possible.” In 
order to meet this objective, the lOAA 
authorizes the head of each agency to 
prescribe by regulation the charge for a 
service or thing of value provided by the 
agency. 

The lOAA also provides that each 
charge shall be fair and based on: 

(A) The costs to the Government; 

(B) The value of the service or thing to 
the recipient; 

(C) Public policy or interest served; 
and 

(D) Other relevant facts. 

Section 3(a)((l) of Office of 

Management and Budget ("OMB**) 
Circular No. A-25 (September 23,1959) 
requires that a reasonable charge be 
made to recipients of a measurable unit 
or amount of Government service (or 
property) from wliich they derive a 
special benefit in order that the 
Government recover the full cost of 
rendering that service. A March 4.1991, 
Notice (56 FR 9026) of Plans for Revision 
of OMB Circular A-130 (50 FR 52730; 
December 12.1985) proposes the 
adoption of the policy that user charges 
for information products be no higher 
than the cost to the government of 
disseminating the information. This 
policy is consistent with the Freedom of 
Information Act, 5 U.S.C. 552. 

The charges in proposed §514J21 are 
designed to comply with these criteria, 
as follows: 

Retrieval-related services for which 
user charges are proposed in § 514.21 
are: (g) remote retrieval by modem, and 
(j) the provision of full database tapes to 
subscribers-retrievers, both of which are 
reasonably related to the projected cost, 
to the extent cost can be estimated at 
this time before full implementation. The 
Commission anticipates early revision 
of many types of charges after some 
experience with both usage and costs. 

In paragraph (g), the 50-cents-per- 
minute ($30 an hour) connect-time 
charge for remote retrieval (with the 
caller paying his/her own phone 
charges) is on the low side of current 
per-minute charges for access to other 
large commercial databases of 
information which the public finds 
necessary or desirable for doing 
business. It also approximates the 
Contractor's projected costs, as 
reflected in its winning offer, and is 
relatively easy to collect through a "900” 
number. It is, therefore, proposed for the 
start-up of full-scale operation. 

However, any per-minute charge may 
not accurately cover computer 
calculations, the direct costs of which 
should also be recovered. For example, 
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during the same connect-time period, a 
frequent and skilled retriever could 
complete many more operations (such 
as calculations of bottom-line rates) 
than an unskilled retriever with a need 
for a lower volume of information. 

To arrive at a proper charge for 
computer operations (“alternate 
formula"), comments are also invited on 
the inclusion of additional factors such 
as central processing unit (CPU) 
workload (CPU time in seconds), and 
number of input/output (I/O) commands 
executed to retrieve stored tariff data 
from disk for display. Based on recent 
simulated retrieval sessions without a 
full data base, a reasonable charge 
including all necessary factors would be 
$15 an hour connect lime; 25 cents per 
CPU second; and 0.4 cents per I/O. For 
one bottom-line rate calculation, this 
would result in a total charge of about 
$3.50 under the simulated test, while 
pure connect time at $30 an hour would 
range from $2.50 to $5.00. 

After the finalization of all details of 
how retrievers will connect to the 
system and pay the charges, and after 
some experience with full operation, the 
Commission may propose the alternate 
formula. Until then, however, the 50- 
cents-per-minute charge appears 
reasonable. Filers entering ATFI on a 
"filer" USERID and password would not 
be subject to a per-minute charge for 
accessing their own tariffs. 

In paragraph (j), the proposed cost of 
the data-base tapes is based on the cost 
of the tape, itself, plus processing to 
prepare them for distribution. While 
these two factors can be fairly 
accurately estimated, the Commission 
does not know at this lime the size of 
the database and how many tapes it will 
take to handle the full database or any 
updates. Moreover, the database will 
grow over the first year of 
implementation, as filers are phased in. 
Accordingly, to the extent possible to 
estimate at this time, the proposed 
charges appear to be reasonably related 
to cost. 

Similar to retrieval of information 
items, paragraph (b) provides a 
proposed charge of $15 for computer 
tape(s) containing the user manual in 
WordPerfect format, which can be 
printed out from the user’s own 
terminal. Since the entire manual is over 
500 pages, the tape vehicle appears to be 
the most economical method of making 
the manual available and, compared to 
even 5 cents a page for duplication plus 
postage, is an eminently reasonable 
charge. 

Paragraphs (a)—Application for 
exemption; (d)—Certification by 
Commission Secretary of tariff data; and 
(h)—Printing at the Tariff Control 


Center, are all cross-references to other 
sections of the chapter where the 
charges have been previously justified 
and established. 

Paragraph (f). Application for special 
permission, is also based on the current 
chapter, i.e., §§ 550.18(a)(3) and 
580.15(b). However, in proposed 
§ 514.21, the filing fee is proposed to be 
raised to $100 from the $90 appearing in 
the old rules, last established in 1982. 
See Federal Register of July 6.1982, 47 
FR 29278, for predecessor §§ 531.18(a)(3) 
and 536.15(b). Recipients of special 
permission authority benefit by 
obtaining relief from specific tariff rules 
which would otherwise prove to be 
economically more costly or time- 
consuming. Evaluation of the 
justification provided by the applicant 
requires a considerable amount of 
Commission staff effort, and 
administrative processing also adds to 
the costs of reviewing each application. 
The Commission believes that the $100 
proposed fee, a modest $10 increase 
since 1982, would comply with the 
lOAA, help cover administrative costs 
and not be an undue burden on the 
applicant. 

Paragraph (c). Registration for User ID 
and password, proposes a $100 charge 
for initial registration of a firm as a filer 
and/or retriever. The $100 charge covers 
the approximate costs of processing the 
registration, similar to the 
administrative functions required for 
processing an application for special 
permission under paragraph (f). 
Additionally however, the Commission, 
or its contractor, must provide special 
benefits in the form of "Help" telephone 
service to users and further processing 
of changes or additions to USERID and 
ensure that user changes to passwords 
are trouble-free. These on-going 
services, unlike the one-shot application 
for special permission, would appear to 
justify the ^00 to cover the costs of the 
services. 

Each firm registration entitles the firm 
to one free individual user password, 
the processing and maintenance of 
which is about the same as for the firm, 
itself. Where firms desire a change or 
multiple individual user passwords, 
however, the benefits of administration 
of the additional applications and 
maintenance are estimated to be worth, 
on the average, $25 for each such 
individual over a long period of time. 

Paragraph (e) proposes a $200 charge 
for certification of batch filing software 
of firms which have voluminous data to 
file and maintain. Such firms include 
large carriers and conferences, as well 
as third-party vendors of tariff filing 
services for such carriers and 
conferences. While not charging for 


filing, itself, which can be performed 
interactively without a user charge, 
batch filing has a greater risk of error, 
because of the higher volume and the 
fact that the edit checks are applied to 
the proposed filings after they have been 
"finalized" by the filer. The 
standardized transaction sets, to which 
the software must comply, provide the 
special benefits of ensuring 
minimization of errors, fewer rejections 
and more expeditious filing—all of 
which enhance the competitiveness of 
the filer. At the same time, the costs for 
certification of such software are more 
than, for example, processing of 
registration. The certifying contractor 
must not only set the appointment for 
transmission of trial data, monitor the 
transmission and note problems, if any, 
but also, if not successful or fully 
satisfactory to the filer, go through the 
entire process again, after the filer has 
made refinements to correct the 
problems. The $200 charge for 
certification approximates these costs of 
both labor and computer activity. 

As noted previously, the user charges 
in proposed § 514.21 would be 
reexamined after experience during full 
implementation and proposed for 
change, in format and/or magnitude, as 
necessary or desirable* 

Section 514.91—0MB Control Numbers 
Assigned Pursuant to the Paperwork 
Reduction Act—(Reserved) 

The following Derivation Table shows 
the source provisions for new part 514 
from old parts 515, 520, 550, 580 and 581. 

Derivation Table for Part 514 


[IR Sec. s Third Interim Report and Section 
Therein] 


New section 

Old section 

514.1(aM1). 

580.0(a). 

514.1(aM2). 

550.0(a). first sentence. 

514.1(a)(3). 

515.1. 

514.1(a)(4).. 

520.1(a). 

514.1(a)(5).. 

New—ATFI. 

514.1(b) 

introductory 

paragraph. 

580.0(b). third senter^e. 

514.1(b)(1)-- 

515.2. first senterice. 

514.1(b)(2)- 

550.0(b). first sentence. 

514.1(b)(3).. 

New—ATR. 

514.1(cM1).. 

580.0(b). first two sentences; 
581.2. 

514.1(c)(2)-- 

550.0(a). second senterx»; 
550.3(a); 550.3<p)<1). first 
sentence. 

514.1(c)(3)(l).. 

515.3 without excepting 
clauses; 515.4; 515.5. first 
sentence. 

514.1(cM3)(li).. 

520.1(b); 520.1(c); 520.2; 
modified for ATR. 

514.1(c)(3)(iH). 

580.5<c)(2)rii)(B); modified for 
ATFI. 

514.1(c)(4‘. 

New—ATFI. 

514.1(d)(1).. 

550.3(m); applicability 
expanded. 
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Derivatk>n Table for Part 514— 

Continued 


[»R Sec. *s Third Interim Report and Section 
Therein) 


New section 

Old section 

514.1(dK2)- 

560.0(b). secoTHl senter>ce: 
550.3(b), introductory 
peragraph, first sentertce; 
560.3(0(1). Urst and second 
8enterx:es‘ 580.0(c)(1) first 
sentence: S80.10(d)(1). first 
serrter^e; 581.8(a)(1); 
combined and restructured. 

514.1(dK3)- 

ModWIed for ATFI; 550.3(l)(1), 
second 68ntefH:e: 
580.10(d)(1), second 
sentence. 

514.1(d)(4)- 

550.3(0(2). first sentence; 
58ai0(c)(1). second 
sentence; applicability 
expanded. 

514.1(d)(5H6)- 

New—ATFI. 

514.1(e)(1). 

580.0(c)(2) first sentence, first 
clause; applicability 
expanctod. 

514.t(^- 

5tS.2. secortd sentertce; 
580.0(c)(2), first senterice 
(after first clause) arx) 
second end third sentences. 

514.1(^- 

56(XC(b), third sentence; 
560.3(b), second sentence. 

514.2--- 

Oefinitior^. 

1916 Ad - 

550.2(a). 

1984 Act .. 

580.2; 581.1. 

Amendment _ 

550.2; 580.10(a). Introductory 
paragraph; combiried and 
appricability expanded. 

Assessoriat: 

Aseessoriat 

charge: 

Assesaoda! 

charge 

cafculatfon: ATR: 
AvaHabHity 
{period of): 

Batch fUfng: 

“Batch Fving 
Guide:** But of 
fading. 

New—ATFI. 

Bath cargo .. 

580.2; applicability expar>ded. 

Checking.^ .. 

515.6. 

Co-toading ifofdgn 
commerce). 

580.5(d>(14). 

Combination rate...... 

New—ATFI. 

Commission . 

560.2; 581.1. 

Commoddy 

description: 

Commodity 

description 

number: 

Commodity index. 

New—ATR. 

Commodity rates _ 

550.2; 580.2; modified for 
ATFL 

Common carrier or 
carrier and 
conferertce 
{foreign 
commerce). 

580.2; 581.1. 

Conformity checks: 
Consignee. 

New—ATR. 

Container . 

550.5(b}(8)(xv); applicability 
expanded. 

Contract party . 

581.1. 

Controlled common 
carrier. 

580.^ 

Data Element 
Dictionary: 
Destination 

Scope. 

New—ATFI. 

Dockage .. 

515 . 6 . 


Derivation Table for Part 514— 

Continued 


[IR Sec. *» Third Irrterim Report and Section 
Therein] 


New section 

Old section 

Domestic offshore 
commerce. 

New (structure). 

Domestic offshore 
carrier. 

550.2. 

Domestic offshore 
tariff: Edit 
checks: Effective 
date. 

New—ATFI. 

Equipment 
interchange 
agreement arxf 
tariff. 

580.5<d)(21); style change. 

Essential terms . 

Style, 

Essential terms 
publication. 

581.1. 

Expiration date . 

New-ATFI. 

Fite or filing iof 
service 
contracts). 

581.1. 

File or filing iof 
tariff matter). 

550.2; modWted for ATR. 

Filing date: EMC 
examiner. 

New—ATFI. 

Foreign commerce ... 

New (structure). 

Forest prorkxds . 

580.2. 

Free time ... 

515.6; corrected. 

Freight forwarder . 

Style. 

General decrease: 
Genera! increase. 

550.2. 

General Reference 
Tariff. 

New-ATR. 

Geographic area - 

581.1. 

Governing Tariff. _ 

New—ATFI and style. 

Handkng. _ 

515.6. 

Harmonized Code: 
Harmonized 
System. 

New—ATFI. 

Heavy lift... .. 

515.6; applicability expanded. 

Irhbulk batch filing: 
Inland point: 

Inland rate: 

Inland rate table: 
Interactive fking/ 
retrieval: 
Intermcdal 
Transportation. 

New—ATFL 

Joint rates .. 

560.2; 580.2; combined. 

Loading and 
unloading. 

515.6. 

Local rates -- 

560.2; 580.2; combined. 

Location group _ 

Now—ATFI. 

Loyalty contract 
{foreign 
commerce). 

580.2. 

Non-vessel- 
operating 
common carrier 
iorNVOCO 
{foreign 
commerce). 

580.2; 581.1. 

J 

Ocean oommon 
carrier {foreign 
commerce). 

580.2; 581.1. 

Ocean freight 
broken Ocean 
freight forwarder 
{foreign 
commerce). 

580.2; 581.1. 

Orhbne batch filing... 

New-ATFI. 

Open kx public 

580.2; modified lor ATR; 

inspection. 

appiicability exparxled. 

Open rate {foreign 
commerce). 

580.^ 


Derivation Table for Part 514— 

- Continued 


riR Sec. s Third Interim Report and Section 
Thereinl 


New section 

Old section 

Organization name: 
Organization 
record: Origin 
scope: Owrier {of 
tariff materiaf): 
Page-based tariff. 

New—ATR. 

Person ... 

560.2; 580.2; 581.1; combined. 

Point of rest. . 

515.6. 

Port....... ... 

550.2; modified for ATFL 
applicabiirty exparxied; style 
change. 

Pori range . 

581.1. 

Pori terminal 
fadtibes. 

515.6. 

Post posted, 
posting {of tariff 
matter—domestic 
offshore 
commerce). 

550.2; modified (or ATFL 

Practices ... 

Style. 

Project rates .. 

S50J^ applicabttty experxIedL 

Proportional rates . 

550.2; 580.2; combined. 

Publisher {tariff): 
Rate: Retrieval. 

New—ATFL 

Round trip 
excursion voyage. 

550.2. 

Rules {in a tariff): 
Scope. 

New-ATR, 

Service contract .— 

581.1. 

Service contract 
records. 

581.1. 

Shipment. . 

580.2; 581.1; i^iplicafaifity 
expanded. 

Shipper. . 

580.2, 581.1; appficabiiity 
expanded. 

Shippers* 

association 

{foreign 

commerce). 

581.1. 

Special case 
number. Special 
permissiofK 
Specimen but of 
lading. 

New-ATR. 

Statemerri of 
essential terms. 

581.1. 

Submit Of 
submission 
{foreign 
commerce- 
service 
cofrtracts). 

Substituted service... 

581.1. 

550.2; apptieafatHty exparxled. 

Syntax check: Tape 
batch /Xng. 

New-ATR. 

Tariff. _ 

550.2; 580.2; combined and 
modified for ATFL 

Tariff amendmertts... 

Style. 

Tariff fUng . 

560.2; appftcabitity expanded 

Tariff fine item 
{TU). 

New-ATFI. 

Tariff matter, tariff 

550.2; rTKXtfiod for ATR ar>d 

material, tariff 

structure; applicabHIty 

publication. 

expanded 

Tariff of general 
applicability 
{foreign 
commerce— 

service 

contracts). 

581.1. 

Tariff record _ 

New-ATR. 

Terminal services ..... 

51S.6. 

Terminal storage _ 

515.6. 

Termination date ..— 

581.7(c). 
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Derivation Table for Part 514— 
Continued 

[IR Sec. » Third Interim Report and Section 
Therein] 

New section 

Old section 

Through mtermoda! 

550.2. 

transportation: 
Through rate 
{domestic 
offshore 
commerced. 


Through rate 

580.0(a)(1). 

{foreign 

commerce). 

Through route 

550.2. 

{domestic 

offshore 

commerce). 


Through 

580.8(a)(2). 

transportation 

{foreign 

commerce). 


Thru date ... 

. New—ATR. 

Time/votume rate 

580.12. 

{foreign 

commerce). 


TU; Trade name; 

New-ATFI. 

TraditionaJ tariff. 


Transaction set . 

. New—ATR. 

Transshpment 

550.^ 

{domestic 

offshore 

commerce). 


Usage ... 

515.6. 

Validity check . 

New—ATR. 

Via ports . 

580.e(b)(2)(ii). 

Wharfage: . 

Wharf demurrage _ 

5i5.a 

514.3 introductory 

550.1(a) introductory 

paragraph. 

paragraph. 

614.3(a)(1)... 

550.1(a)(0); 580.1(c)(0); 
combined. 

514.3(a)(2). 

680.1(e)(1). 

514.3(a)(3). 

650.1(a)(1); restructured. 

514.3(a)(4). 

515.3 second clause; 
restructured. 

514.3(a)(5)..... 

550.1 (a)(2); restructured. 

514.3(a)(6).. 

550.1(a)(3); restructured. 

514.3(a)(7). 

Cross-referenced. 

514.3(a)(0). 

515.3 last excepting clause; 
restructured. 

514.3(b)(1)__ 

515.3 first clause: 580.1(a); 
581.3(d); combined ar^ 
restructured. 

514.3(b)(2).. 

580.1(c)(3); restructured. 

514.3(b)(3).. 

550.1(a)(6); 580.1(c)(7); 
combined and restructured. 

514.3(b)(4)__ 

580.1(d); modified for ATR. 

614.3(c)(1).. 

580.1(b). 

514.3(C)(2).. 

580.1(c)(1); 580.1(c)(2); 

580.1(c)(4); 580.1(c)(5); 
680.1(c)(6); restructured. ' 

514.3(d)(1)... 

550.1(a)(4); 550.1(a)(7). ! 

514.3(dH2)(0- 

550.1(b). 

514J(dK3)(0- 

550.1(c). 

514.3(d)(3)f«i)-- 

550.1(a)(5). ^ 

514JJ«0(4M0- 

550.1(d). 

514J(*).. 

New-ATFI. 

S14.4(a)___ 

550.3(f): 580.3(n); combined 
and restructured; nxxfified i 

for ATFI. ; 

514.4(b)(1)- .. 

New—ATR. 

514.4(b)(2)- 

550.3(k): 550.6(a) second 
sentence; 5eo.3(c); 

580.6(k)(1); combined and 
restructured; appkcabiUty 
expanded. 

514.4(b)(3Ki)- 

550.3(pK 2): applicability 
expanded. 


Derivation Table for Part 514— 

Continued 

[IR Sec. - Third Interim Report and Section 
Thereinl 


New section 


514.4(b)(3)rii).. 


514.4{b)(3)(l«). 

614.4(bK3)(ivHA).. 


514.4<b)(3)(lv)(0). 

514.4(b)(3Kv).. 

514.4(c)(1). 

514.4(c)(2).. 

514.4(d)(1).. 

514.4(d)(2)...... 


514.4(d)(3). 

514.4(d)(4)(j)... 

514.4(d)(4)(U).. 


Old section 


514.4(d)(4)(iii).. 

514.4(d)(5). 

514.4(d)(6)._ 


514.4(e)(1).. 


514.4(e)(2).. 
514.7(a)_ 


514,7(b). 

514.7(c). 

51.4.7(d)...... 

514.7(e). 

514.7(f). 


514.7(9). 


514.7(h).. 


514.7(0_ 

514.7(0. 

514.7(k). 

514.7(1). 


514.7(m)... 


514.8<k).„. 


514.8(0.. 

514.8(m)-(n).. 


550.3(p)(1) secorxl sentence: 

applicability expanded. 
515.7. 

580.5(g) introductory 
paragraph; 580.13(b); 
restnjctured: applicability 
expanded. 

580.^k)(2); applicability 
expanded. 

581.5(a)(2). 

New—based on section 9 of 
the 1984 Act. 

580.1(e)(2): 580.1(e)(3): 

modified for ATFI. 

New—ATFI. 

550.3(c): 550.17(d); 
restructured: modified for 
ATFI. 

580.3(b); modified for ATFI. 
580.3(k); modified for ATFI. 
580.3(0: 580.30: 580.4(e)(3): 

modified for ATFI. 
580.10(a)(3)(ri). 

581.4(c); [IR Sec.9]. 

550.17 except (d); 580.15; 
restructured and combined; 
modified for ATFI. 
5503(p)(3); 550-12; 
550.10(b)(3); 580.11(a)(1): 
restructured; combing; 
modified for ATFI; 
application extended. 
581.4(b)(2)(lii)(B); modified. 

581.5(a); restructured and 
clarified; modified for ATFI. 
581.9. 

581.3(d). 

581.3(e). 

581.11. 

561.6; restructured and 
clarified. 

581.3(a)(1): 581.3(a)(3); 
modified for ATFI; [IR 
Sec.14l. 

581.4(a); modified for ATFI. 

[IR Sec.14]. 

[Reserved! 

581.8; modified for ATFI. 
581.7(b); modified for ATFI. 
581.5(b); 581.5(c); 581.7(c); 
combined, restructured and 
clarified. 

581.10; restructured. 

New—ATFI; [IR Secs. 18 and 

22 ]. 

[Reserved] 

580.5(c)(2)(h). introductory 
paragraph; modified for 
ATFI [IR Sec.13]. 

550.3(h); 550.3(o); 580.3(h); 
580.3(m): 580.5(a)(12); 
combined: restructured; 
modified for ATFI; [IR 
Sec.19]. 

New-ATFI; [IR Sec.17J. 
New—ATFI. 


Derivation Table for Part 514— 

Continued 

[IR Sec. Third Interim Report and Section 
Therein] 


New section 

Old section 

514.9(a).. 

- 550.5(b)(6)(i). introductory 
paragraph, second 
sentence: 550.5(b)(6)(ii); 
550.10(e). introductory 
paragraph; 550.10(e)(2): 
580.5(c)(7): 580.10(a)(7)ri). 
introductory paragra^. 
second sentence: 
580.10(a)(7)(ii); modified for 
ATFI. 

514.9(b) (general).... 

. 550.5(b)(6)(i); 580.10(a)(7)(l): 
modified for ATFI. 

514.9(b)(1).. 

. 550.10(b). introductory 
paragraph: 580.10(a)(2): 
580.10(a)(5); combined and 
modified for ATFI. 

514.9(b)(3)_ 

. 550.10(b)(4); 580.10(a)(3)fi). 
introductory paragraph; 
580.10(a)(4); combir>ed and 
modified for ATFI. 

514.9(b)(5). 

550.10(e)(2): 550.10(b)(3); 
580.10(a)(5): combined arxl 
modified for ATFI. 

514.9(b)(7).. 

550.10(c); NEW SYMBOL 

514.9(b)(9)... 

550.3(0: 550.10(b): 580.3(n); 
580.10(a)(2); combined and 
modified for ATFI. 

514.9(b)(11). 

580.10(a)(3), begifviing with 
exception clause. 

514.9(b)(13). 

580.1(d); modified for ATR; 
NEW SYMBOL 

514.9(b)(16)(i)_ 

550.10(b)(1); 550.10(b)(6); 
modified for ATR. 

514 9(b)(16)(S)„. 

580.8(b); modified for ATFI. 

514.9(b)(18)ft)- 

550.10(b). introductory 
paragraph: modified for 

ATFI [IR Sec.5]. 

514.9(b)(18)(ii).. 

580.10(a)(3)(i); modified for 

ATR. 

514.9(b)(19).. 

550.10(f): 580.l0(a)(ll): 
modified for ATFI; NEW 
SYMBOL [IRSealU. 

514.9(b)(20). 

550.10(b)(5)(i); 580.9(b); 
modified for ATR; NEW 
SYMBOL 

514.9<b)(24)(i).. 

580.1(e)(1)r«i)-(v); modified for 
ATFI; NEW SYMBOL 

514.9(b)(24)(ii). 

Cross-reference; NEW 

SYMBOL 

514.9(c). 

New-ATFI [IR Sec.10]. 

514.9(d). 

New-ATFI [IR Sec.8]. 

514.10(a)(1H2). 

New—ATR. 

514.10(a)(3). 

550.4(g); 550.5(a)(9)(l); 
580.5(a)(8): Modified for 

ATFI. 

514.10(a)(4). 

550.9(a)(9)(H); 550.5(a)(10); 
Modified for ATFI. 

514.10(a)(5). 

New—ATR. 

514.10(b). 

New—ATFf; [IR Secs.2-3]. 

514.10(c).. 

New-ATFI; [IR Sec,6]. 

514.10(d). 

550.6(0; 550.60; 580.6(e): 
Modified for ATFI; [IR 

Sec.15]. 
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Derivation Table for Part 514— 

Continued 


Derivation Table for Part 514— 

Continued 


Derivation Table for Part 514— 

Continued 


[IR Sec. * TWfd Interim Report and Section 
Trieretn] 


CIR Sec. = Third Interim Report ar>d Section 
Therein] 


[IR Sec. = Third Interim Report and Section 
Therein] 


New section 

Old section 

514.11- 

550.4(0; 550.5(a)(1): 
550.5(a)(2): 580.5(a)(3); 
550.5(a)(5); 550.5(a)(10); 
560.5(b)(1): 550.5(b)(2): 
550.5(b)(3); 560.5(b)(4): 
580.5(a)(1); 580.5(a)(2); 
580.5(a)(3); 580.5(a)(4): 
580.5(a)(9): 5ao.5(a)(11): 
580.5(c)(2)(l); 580.5(c)(3): 
580.5(c)(4): 580.5(d)(24)(ii). 
first sentence; combined 
and restructured: modified 
for ATFI: [IR Sec8.2.3,7]. 

514.12.. 

550.5(a)(8): 550.5(b)(7): 
550.14(a); 550.14(b); 
560.14(c); 550.20; 
580.5(a)(7); 580.5(c)(8); 
580.5(g)(1): 580.5(g)(4)(i)- 
CH): 580.6(g)(5); 580.13; 
580.17: 581.4(b)(1)(i0; 
581.4(b)(2)(il): combined 
and restructured; modified 
for ATFI; [IR Sec.16]. 

514.13__ 

All New—ATFI except the 
following, which are all 
restructured and combined, 
arvJ modified for ATFI: [IR 
Secs.1.7]. 

514.13(a)(2)(i)(B) — 

580.6(h) 

514.13(a)(2)(i)(D)...... 

550.6(0; applicability 
broadened. 

514.13(a)(3)(lM)- 

55O.6(k)(0: applicatxirty 
broadened. 

514.13(a)(3)0v).. 

550.6(m); 580.6(n)(2). 

514.13(a)(3)(v)_ 

580.6(i): applicability 
broadened. 

514.13(a)(4)- 

550.5(b)(5); 550.6(g), second 
sentence; 580.S(c)(6). 
except third and fourth 
sentences; 580.6(b). second 
sentence. 

514.13(b)(1)(l). 

550.6(a); 560.6(b), first 
senter>ce; 580.6(k)(1). 

514.13(b)(5)-(6)_ 

550.6(g). second sentence; 
580.6^), third sentence. 

514.13(b)(10). 

580.6(n). 

514.13(b)(17)(i).... 

Except liability clause: 
550.5(b)(8)(xi); 580.5(d)(12). 

514.13(b)(17)0u)_ 

580.5(d)(17). 

514.13(b)(17)Civ)(A).. 

550.6(e). 

514.13(b)(17)(lv)(B) 

550.5(b)(8)(xiv), except 
manufacturer's models. 

514.13(b)(18)...... 

550.6(b): 580.6(a). 

514.13(b)(19)(i)- 

580.12(a); 580.12(b)(1)-(3). 

514.13(b>(19)(il)_ 

580.6(1); 580.6(m). 

514.13(b)(22)...... 

550.6(c): 550.6(d): 580.6(c); 
560.6(d). 

514.13(c). 

New—ATFI. 

514.14(a).. 

New—structure of rule. 

514.14(b), 

introductory 

paragraph. 

580.3(0): modified for ATFI. 

514.14(b)(1).... 

58O.5(d)(13)0): 580.8(b). 
introductory paragraph; 
modified for ATFI. 

514.14(b)(2). 

560.8(a)(2); 580.5(dM13)(iO; 
580.8(b)(2); modified for 
ATFI. 

514.14(b)(3).. 

550.8(a)(1): 580.8(c): modified 
for ATFI. 

514.14(b)(4).. 

550.6(a)(3); 580.5id)(13)(i}): 
580.8(b)(1); modified for 
ATFI. 

o14.14(bn5Kri. 

550.8(a)(4); 580.8(b)(3); 
modified for ATFI. 


New section 


Old section 


514.14(b) (5){li)(A).... 
514.14(b) (5 )(h)(B).... 
514.14(b) (5Hii)(Q.... 

514.14(bM6)_ 

514.14(c)(1H5) ....... 

514.14(c)(6)_ 

514.14(c)(7)_ 

514.14(c)(8)_ 


550.8(C). 

550.8(b): modified for ATFI. 
550.8(a)(5); modified for ATFI. 
58O.5(d)(13)0ii). 

New—ATFI (example). 
580.8(b)(2); modified for ATFI. 
580.6(p); modified for ATFI. 
New—ATR. 


514.15(a).... 


514.15(b) 

introductory 

paragraph. 


514.15(b)(1). 

514.15(b)(2)- 

514.15(bK3)_ 

514.15(b)(4). 

514.15(bM5). 

514.15(b)(6)- 

514.15(b)(7). 

514.15(b)(8)- 

514.15(b)(9)_ 

514.15(b)(10)_ 

514.15(b)(11). 

514.15(b)(12)_ 

514.15(b)(13). 

514.15<b)(14). 

514.15(b)(15)- 

514.15(b)(16)...... 

514.15(b)(17).. 

514.15(b)(18).. 

514.15(b>(19)_ 

514.15(bK20)_ 

514.15(b)(21). 

514.15(b)(22)........ 

514.15(b)(23). 


514.15(b)(24). 

514.15(b)(25). 

514.15(b)(26). 

514.15(b)(27).. 

514.15(b)(28)... 

514.15(b)(29)..... 

514.15(b)(30).. 

514.15(b)(31).. 

514.15(C). 


550.5(b)(9); 550.5(b)(10); 
580.5(0(10); 580.5(e); 
580.5(f); modified for ATR. 
550.5(b)(8); 580.5(d); 
combined and modified for 
ATR (as well as ail 
subparagraphs, below, for 
which both old parts 550 
and 580 are listed as 
sources). 

580.5(dK1); applicability 
broaderted; [IR Secs.2,3]. 
550.5(b)(8)(i); 580.5(c)(5); 
580.5(d)(2). 

550.5(b)(8)(H); 580.5(d)(3). 
550.5(b)(8)(iii); 580.5(d)(4). 
550.5(b)(8)riv): 580.5(d)(5). 
550.5(b)(8)(v); 580.5(d)(6). 
550.5(b)(8)(vi); 580. 5(d)(7). 
550.5(b)(8)(v«); 580.5(d)(8); 
[IR S^12]. 

550.5(b)(8)(vii); 580.5(d)(9). 
550.6(b)(8)rix); 580.5(d)(10); 
580.6(0. 

550.5(b)(8)(x); 580.5(d)(11). 
550.5(b)(8)(xO; 580.5(d)(12). 
550.5(b)(8)(xiO; 580.5(d)(13); 

applicability expanded. 
580.5(d)(14). 

580.5(d)(15). 

550.5(b)(8)(xiiO; 580.5(d)(16); 

580.13(c). 

580.5(dM17). 

580.5<d)(18). 

580.5(d)(19). 

550.5(b)(8)(xvi); 580.5(d)(20). 
550.5(b)(8)(xviO: 530.5(d)(21). 
550.5(b)(8)(xlv); 

manufacturers' models. 
550.9; 550.10(b)(5): 
550.10(b)(6); 580.9(c); 
combkied and restructured. 
580.5(d)(24). 

580.5(d)(25). 

580.12; executed provision 
deleted. 

580.16. 

New. 

New—ATFI. 

580.5(a)(12); appficability 
broadened. 

550.10(b)(7); 550.15. 
550.5(b)(9); 560.5(e). 


514.17(a).. 

514.17(b)__ 


514.17(c)(1)-(2)... 

514.17(d)(1)... 

514.17(d)(2)_ 

514.17(d)(3).. 

514.17(d)(4).. 


New; explanatory. 

581.3(b); 581.4(b)(2) except 
581.4(b)(2)(H0(B); modified 
for ATFI. 

581.3(a)(2)(0-<ri); 581.5(a)(1)- 
(2); modified for ATFI. 

New; sample ATFI screen. 

581.4(b)(1)(H0; modified for 
ATFI. 

581.4(b)(1)0v); 581.6(b)(1): 
modified for ATFI. 

581.5(a)(3)(i): modified for 
ATFI. 


New section 

Old section 

S14.17(dKS)- 

Ooss refererwje; modified for 
ATR. 

S14.17(dK6)- 

Cross reference; modified for 
ATFI. 

514.17(dK7)- 

581.5(a)(3)(«); modified for 
ATFI. 

514.17(d)(e)(iH») 

581 5(a)(3)(K); modified for 
ATFL [IR Sec.14]. 

514.17((j)(8KB0- 

581.5(a)(3)(v); modified for 
ATR. 

514.17(d)(8)(lv)..«. 

581.5(a)(3Kvi); modified for 
ATFI, 

514.17(d)(8)(v).... 

581.5(a)(3)(vM); modified for 
ATFI. 

514.17(d)(8)(vi)- 

581.5(a)(3)(vjii); modified for 
ATFI. 

514.17(d)(8)(vji)- 

581.5(a)(3)(i); modified for 
ATFI. 

514.17(d)(9). 

581.5(a)(3) introductory 
para^aph; modified for 

ATFL 

514.18 .. 

550.10(0; 560.18: 
580.10(a)(11): 580.15; 
combfr)ed and restructured; 
modified for ATFI. 

514.19(a)- 

550.13; modified for ATFI. 

514.19(b). . 

580.11(g); modified for ATFI. 

514.19(c)-(d)_ 

New—ATR. 

514.20_ 

New—ATR. 

514.21(a). 

502.69. 

514.21(b)-(c). 

New—ATR. 

514.21(d) —.. 

503.43(c). 

514.21(0)- 

New—ATFI. 

514.21(0_ 

550.18(a)(3): 580.15(b): fee 
increased. 

514J?1(g)_.. 

Nevr-ATR. 

614.21(h)_ 

503 Subpart E. 

514.21 (i)-- 

[Reserved] 

514.21(1)- 

New—ATFI. 


Although the Commission is not 
subject to the requirements of Executive 
Order 12291. dated February 17,1981, it 
has nonetheless reviewed the rule in 
terms of this Order and has determined 
that this rule is not a “major rule*’ 
because it will not result in: 

(1) An annual effect on the economy 
of $100 million or more; 

(2) A major increase in costs or prices 
for consumers, individual industries, 
Federal, stale or local government 
agencies, or geographic regions; or 

(3) Significant adverse effect on 
competition, employment, investment, 
productivity, innovations, or of the 
ability of the United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

It is estimated that the initial 
investment in basic equipment needed 
for the transition from paper to 
electronic filing and retrieval of tariff 
data will cost no more than $1.0(X). for a 
suitable off-the-shelf terminal, modem 
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and printer, which many offices in the 
private sector already use for other 
business purposes. To this will be added 
reasonable user charges for services 
provided by the Commission. The 
essential electronic filing and retrieval 
functions that can be performed with 
this equipment are comparable to basic, 
current paper tasks of formatting a 
simple tariff and obtaining tariff 
material from the Conunission's Tariff 
Control Center. Those shipping industry 
firms that desire or require a greater 
volume of data, with or without more 
sophisticated services tailored to their 
needs, will be voluntarily making a 
larger investment proportional to these 
needs. This is similar to what these 
firms do today under the paper system, 
and. for this purpose, many such firms 
will continue to utilize the value>added 
services of private-sector third-party 
vendors, with which ATFI has been 
designed not to compete. After the start¬ 
up investment, it is anticipated that 
annual costs of electronic tariff filing 
and retrieval will be less than those for 
filing and retrieval of the same volume 
of tariff data in paper under the current 
system. Accordingly, the Chairman of 
the Commission certifies, pursuant to 
section 605(b] of the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), that this 
rule, if adopted, will not have a 
significant economic impact on a 
substantial number of small entities, 
including small businesses, small 
organizational units or small 
government jurisdictions. 

The collection of information 
requirements contained in this proposed 
rule have been submitted to 0MB for 
review under section 3504(h) of the 
Paperwork Reduction Act of 1980. as 
amended. Initially during the first year 
of full operation, public reporting burden 
for this collection of information is 
estimated to be approximately 19 hours 
per response, including time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
reviewing the collection of information. 
For subsequent years, after tariffs have 
been converted to the electronic system 
and filers are more familiar with ATFI. 
the burden will be substantially 
reduced, probably below what it is 
currently under the paper system. Send 
comments regarding the burden estimate 
or any other aspect of this collection of 
information, including suggestions for 
reducing this burden, to Norman W. 
Littlejohn, Director, Bureau of 
Administration, Federal Maritime 
Commission. Washington, DC 20573, 
and to the Office of Information and 
Regulatory Affairs, Office of 


Management and Budget, Attention: 
Desk Officer for the Federal Maritime 
Commission. Washington, DC 20503. 

Ust of Subjects in 46 CFR Part 514 

Barges. Cargo, Cargo vessels, Exports. 
Fees and user charges. Freight, Harbors. 
Imports, Incorporation by reference. 
Maritime carriers. Motor carriers. Ports. 
Rates and fares. Reporting and record 
keeping requirements. Surely bonds. 
Trucks, Water carriers, Waterfront 
facilities. Water transportation. 

By the Commission. 

Ronald D. Murphy, 

Assistant Secretory. 

For the reasons set forth in the 
preamble, and pursuant to 5 U.S.C. 552 
and 553; 31 U.S.C. 9701; 46 U.S.C. app. 
804. 812. 814-617(a), 820, 833a. 841a. 843, 
844. 845, 845a. 845b. 847.1702-1705, 
1707-1709.1712,1714-1716,1718 and 
1722; and section 2(b) of Public Law 101- 
92, the Federal Maritime Commission 
proposes to amend title 46, chapter IV, 
Code of Federal Regulations, as follows: 

1. The title of subchapter B is revised 
to read as follows: 

SUBCHAPTER B—REGULATIONS 
AFFECTING MARITIME CARRIERS, OCEAN 
FREIGHT FORWARDERS, MARINE 
TERMINAL OPERATIONS, PASSENGER 
VESSELS, TARIFFS AND SERVICE 
CONTRACTS 

2. A new part 514 is added to 
subchapter B to read: 

PART 514—TARIFFS AND SERVICE 
CONTRACTS 

Subpart A—General Provisions 

514.1 Scope, purpose, requirements and 
penalties. 

514J2 Definitions. 

514.3 Exemptions and exclusions. 

514.4 Content, filing and cancelation of 
tariff material; general. 

514.5 [Reserved) 

514.6 [Reserved] 

Subpart B—Service Contracts 

514.7 Service contracts in foreign commerce. 

Subpart C—Form, Content and Use of Tariff 
Data 

514.6 Electronic filing. 

514.9 Filing/Amendment codes and required 
notice periods. 

514.10 Other items used throughout ATFI. 

514.11 Organization and tariff records: tariff 
scope. 

514.12 Governing and general reference 
tariffs. 

514.13 Commodities and tariff line items 
(•TUs**). 

514.14 Intermodal and transshipment 
serv'ices; inland rate tables. 

514.15 Tariff Rules. 


514.16 [Reserved] 

514.17 Essential terms of service contracts 
in foreign commerce. 

514.16 Special permission. 

514.19 Suspension of tariff matter. 

514.20 Retrieval. 

514.21 User charges. 

514.91 OMB control numbers assigned 
pursuant to the Paperwork Reduction 
Act. (Reserved) 

Exhibit 1 to Part 514—ATFI User Registration 
Form 

Authority. 5 U.S.C 552 and 553: 31 U.S.C. 
9701; 46 U.S.C. app. 804, 812. 814-817(a), 820. 
833a. 841a. 843. 844. 645. 645a. 845b. 847,1702- 
1705,1707-1709.1712.1714-1716,1718 and 
1722; and sec. 2(b) of Pub.L 101-92.103 Stat. 
601. 

Subpart A—General Provisions 

§ 514.1 Scope, purpose, requirements and 
penalties. 

(a) Scope. The regulations of this part 
govern; 

(1) The publication and filing of 
tariffs, as well as service contracts and 
their essential terras, covering the 
transportation of property performed by 
common carriers in the foreign 
commerce of the United States and by 
combinations of such common carriers, 
including through transportation offered 
in conjunction with one or more carriers 
not otherwise subject to the Shipping 
Act of 1984 (46 U.S.C. app. 1702, et seq.). 

(2) The publication, filing, and posting 
of tariffs for the transportation of 
property or passengers performed by 
common carriers by water in interstate 
commerce which are subject to the 
Shipping Act. 1916, as amended (46 
U.S.C. app. 801, et seq.). including 
through transportation offered in 
conjunction with one or more common 
carriers not subject to said Shipping Act. 

(3) The filing of terminal tariffs by 
persons engaged in carrying on the 
business of furnishing wharfage, dock, 
warehouse or other terminal facilities 
within the United States or a 
commonwealth, territory, or possession 
thereof, in connection with a common 
carrier by water in the foreign or 
domestic offshore commerce of the 
United States. 

(4) The filing of tariffs by terminal 
barge operators in Pacific Slope States 
in the foreign and domestic commerce of 
the United States. 

(5) The formatting of tariff materials 
for electronic filing, processing and 
retrieval. 

(b) Purpose. The tariff format and 
content requirements of this part reflect 
the Commission's responsibilities in 
identifying and preventing unreasonable 
preference or prejudice and unjust 
discrimination pursuant to section 10 of 
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the Shipping Act of 1984. The purposes 
of this part are also to enable the 
Commission to: 

(1) Discharge its responsibilities under 
section 17 of the Shipping Act, 1916 and 
section 10 of the Shipping Act of 1984. 
by keeping informed of practices, rates 
and charges related thereto, instituted 
and to be instituted by marine terminals, 
and by keeping the public informed of 
such practices. 

(2) Determine, through the use of 
information obtained under this part, the 
propriety of the level of rates, fares, 
charges, and practices demanded, 
charged, collected or observed by 
carriers in the domestic offshore 
commerce of the United States under the 
Shipping Act, 1916, as amended by the 
Intercoastal Shipping Act. 1933 (46 
U.S.C. app. 843. et seq.). 

(3) Facilitate, by electronic means, the 
filing, processing and retrieval of tariff 
materials to better promote the 
waterborne commerce of the United 
States. 

(c) Basic requirements. Unless 
exempted or excluded under § 514.3, 
and as augmented by § 514.8(k)(l}. the 
following are the basic requirements 
under this part: 

(1) Foreign commerce of the United 
States, (i) Section 8 of the Shipping Act 
of 1984 requires common carriers and 
conferences of such common carriers to 
file with the Commission and keep open 
to public inspection, tariffs showing all 
rates, charges, classifications. Tariff 
Rules and practices for transportation 
between U.S. and foreign ports and 
between points on any through route 
which is established. These regulations 
implement this requirement and, in 
addition, the requirements of sections 9, 
10 and 16 of the Shipping Act of 1984. 

(ii) Service contracts and their 
essential terms are also required to be 
filed by the 1984 Act and shall apply 
only to transportation of cargo moving 
from, to or through a United States port 
in the foreign commerce of the United 
States. 

(iii) Anti-rebate certification, (A) An 
anti-rebating certification shall be filed 
in paper format, as prescribed by part 
582 of this chapter, by every common 
carrier in foreign commerce as a 
prerequisite to obtaining password 
authority to file its initial tariff under 
this part, and on each succeeding 
December 31. Except for the initial 
certification, the certification filed on 
each succeeding December 31 shall be 
valid for the calendar year following the 
December 31 filing date. 

(B) Failure of a common carrier to file 
an anti-rebate certification before filing 
initial tariffs, as required by this part 
and part 582 of this chapter, shall result 


in withholding or suspension of any 
filing authorization and rejection of that 
carrier’s proposed tariff(s). 

(C) Any common carrier who fails to 
file an annual anti-rebate certification 
as required by part 582 of this chapter 
will be notified by Federal Register 
publication and by certified mail that if, 
within forty-five (45) days from the date 
the certified notice is mailed, the 
common carrier does not either 
establish that the required anti-rebate 
certification was filed in accordance 
with this part and part 582 of this 
chapter, or file the required anti-rebate 
certification, its tariff(s) will be canceled 
and attempted filings rejected. 

(D) bi the event common carrier rates 
are published in one or more conference 
tariffs, the name of every common 
carrier who did not file an anti-rebate 
certification will be stricken from the list 
of carriers participating in those 
conference tariffs. 

(E) The tariff(s) of any common carrier 
who files an anti-rebate certification 
after December 31 but before the end of 
the forty-five (45) days’ notice period 
will not be canceled: however, the 
common carrier will be subject to civil 
penalties as provided in parts 505 and 
582 of this chapter. After the forty-five 
(45) days, any common carrier that does 
not have an anti-rebate certification on 
file with the Commission will be notified 
by Federal Register publication and 
certified mail, return receipt requested, 
that its tariff(s) have been canceled 
and/or its name has been stricken from 
conference tariff(s). 

(2) Domestic offshore commerce of 
the United States under the Shipping 
AcU 1916 and the Intercoastal Shipping 
Act 1933, (i) Every domestic offshore 
carrier shall file with the Commission 
and keep open to public inspection, 
tariffs showing its actual rates, fares 
and charges for or in connection with 
transportation between all points on its 
own route, and all points on any through 
route established in conjunction with 
other carriers. Such tariffs shall plainly 
show the places between which freight 
or passengers will be carried and shall 
contain any classification of freight and 
passenger accommodations affecting or 
determining the rates applicable to such 
transportation and shall state separately 
each terminal or other charge, privilege, 
or facility granted or allowed to shippers 
or passengers and any Tariff Rules or 
regulations which in anywise change, 
affect, or determine any part of the total 
rates, fares or charges assessed or the 
value of service rendered to consignors, 
consignees or passengers. 

(ii) Only tariffs of persons engaged in 
common carriage by water may be filed. 
Common carriers subject to the Shipping 


Act, 1916, are those vessel operating and 
non^vessel-operating carriers providing 
transportation by water between: 

(A) Any of the 48 contiguous states or 
the District of Columbia and Alaska or 
Hawaii; 

(B) Any state or the District of 
Columbia and any territory, 
commonwealth, possession or district 
(excluding the District of Columbia); 

(C) Alaska and Hawaii; 

(D) Any territory, commonwealth, 
possession or district (excluding the 
District of Columbia) and any other such 
territory, commonwealth, possession, or 
district; and 

(E) Places in the same district, 
territory, commonwealth or possession 
(excluding the District of Columbia), and 
which are not solely engaged in 
transportation subject to the jurisdiction 
of the Interstate Commerce Commission 
under 49 U.S.C. Chapter 105. 

(3) Both foreign and domestic 
offshore commerce —(i) Terminal 
operators, (A) Every person carrying on 
the business of furnishing wharfage, 
dock, warehouse, or other terminal 
facilities as described in paragraph 
(a)(3) of this section, including, but not 
limited to terminals owned or operated 
by States and their political 
subdivisions; railroads who perform port 
terminal services not covered by their 
line haul rates; common carriers who 
perform port terminal services; and 
warehousemen who operate port 
terminal facilities, shall file, and shall 
keep open for inspection at all its places 
of business, a schedule or tari^ showing 
all its rates, charges. Tariff Rules, and 
regulations relating to or connected with 
the receiving, handling, storing, and/or 
delivering of property at its terminal 
facilities, 

(B) Every tariff or tariff change shall 
be filed on or before its effective date, 
except as required by Commission 
Order or by agreements approved 
pursuant to section 15 of the Shipping 
Act, 1916 and/or effective under section 
6 of the Shipping Act of 1984, and be 
kept open for public inspection as 
provided in paragraph (c)(3)(i)(A) of this 
section. 

(C) Persons who file tariffs pursuant 
to requirements of Commission Orders 
or agreements, approved under section 
15 of the Shipping Act, 1916 and/or 
effective under section 6 of the Shipping 
Act of 1984, may not be relieved of such 
requirements by this part. 

(ii) Terminal barge operators —(A) 
Persons who must file. Terminal barge 
operators moving containers or 
containerized cargo by barge between 
points in the Continental United States 
shall be subject to the provisions of the 
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Shipping Act 1918 ancl/or the Shipping 
Act of 1984 and shall file a schedule of 
their rates, charges and services solely 
with the Federal Maritime Commission 
where: 

(1) The cargo is moving between a 
point in a foreign country or a 
noncontiguous State, territory, or 
possession and a point in the United 
States. 

(2) The transportation by baige 
between points in the United States is 
furnished by a terminal operator as a 
service substitute in lieu of a direct 
vessel call by the common carrier by 
water transporting the containers or 
containerized cargo under a through bill 
of lading. 

(3) Such terminal operator is a Pacific 
Slope State municipality, or other public 
body or agency subject to the 
jurisdiction of the Federal Maritime 
Commission, and the only one furnishing 
the particular circumscribed barge 
service on January 2,1975. 

(4) Such terminal operator is in 
compliance with the rules and 
regulations of the Federal Maritime 
Commission for the operation of such 
barge service. 

(B) Tariff filing requirements, flj 
Terminal barge operators subject to this 
part shall comply with the tariff filing 
requirements of this part with respect to 
the publication of rates, charges and 
services for cargo moving in the foreign 
and/or domestic offshore commerce of 
the United States. 

(2) Terminal barge operators, to the 
extent they may be exempted from any 
tariff filing form requirements of this 
part with respect to their operations as 
water carriers carrying cargo in the 
domestic offshore trades, shall comply 
with all other required regulations, 
where applicable. 

(3) Tarifffs) filed pursuant to 
paragraph (c)(3)(ii)(B)/^7; of this section 
shall specifically provide that the rates 
charged are based upon factors 
normally considered by a regular 
commercial operator in the same 
service. 

(4) Electronic filing. All tariffs filed 
under this part shall be properly 
formatted as provided in this part and in 
the ATFl “Batch Filing Guide.” 

(d) Rejection of tariff data, [i) 
Acceptance of ta^f matter does not 
establish the legality of the rates and 
practices described therein. The mere 
filing of a tariff does not excuse the 
tariff owner or publisher from the 
obligations of the 1916.1933 or 1984 Acts 
or this chapter, regardless of whether 
these obligations preceded or followed 
the filing of the tariff in question. 

(2) Any tariff matter submitted for 
filing, including service contracts and 


their essential terms, which fails in any 
respect to conform with the applicable 
shipping statutes, with the provisions of 
this part, or with a Commission Order, is 
subject to rejection or partial rejection 
after filing. Cause for rejection includes 
failure of the filing domestic offshore 
carrier to comply with the provisions of 
Rule 67 of the Commission's Rules of 
Practice and Procedure (46 CFR 502.67) 
and/or part 552 of this chapter. 

(3) Notices of rejection, with reasons 
therefor, will be made available to filers 
through electronic mail and, if not 
accessed by the filer within a certain 
period of time, will be sent by regular 
U.S. mail. For service contracts and/or 
essential terms, the Commission may 
also notify the filing party of the 
Commission's intent to reject within 20 
days of filing. See § 514.7(g). 

(4) Rejected tariff matter is void and 
its use is unlawful. 

(5) After rejection, the filer is 
responsible for putting its tariff in order. 
See § 514.9(b)(19)(iv). 

(6) The “Status'* function on many 
ATFI screens displays a pop-up window 
that shows the status of a filed tariff 
item, including a code that identifies 
whether it was accepted or rejected, a 
description of the code, and any 
conunents entered by an FMC Examiner 
regarding a rejected item. 

(e) Penalties: suspension of tariff 
material. (1) Operating without an 
effective tariff on file with the 
Commission or charging rates not in 
conformance with such a tariff is 
unlawful. 

(2) Foreign commerce. Pursuant to 
section 13 of the Shipping Act of 1984. 
operating without an effective tariff on 
file or charging rates not in conformance 
with such a tariff is subject to a civil 
penalty of not more than $5,000 for each 
violation unless the violation was 
willfully and knowingly committed, in 
which case the amount of civil penalty 
may not exceed $25,000 for each 
violation. Each day of a continuing 
violation constitutes a separate offense. 
Additionally, the Commission may 
suspend any or all tariffs of the common 
carrier, or that common carrier's right to 
use any or all tariffs of conferences of 
which it is a member, for a period not to 
exceed 12 months. See S 514.19. 

(3) Domestic offshore commerce, (i) 

The Commission may at any time direct 
the cancelation of tariff matter which 
does not conform to the 1916 Act or this 
part See § 514.19, 

(ii) Violations of the provisions of this 
part are subject to a civil penalty of not 
more than $1,000 for each day such 
violation continues. 


§514.2 Definitions. 

The following definitions (in 
alphabetical order) shalLapply to the 
regulations of this part and to all tariffs 
and service contracts filed pursuant to 
them, unless otherwise indicated by the 
context of this part. 

2916 Act means the Shipping Act. 
1916, as amended (including the 
Intercoastal Shipping Act. 1933, and the 
Transportation Act of 1940). 

1984 Act means the Shipping Act of 
1984. 

Amendment means any change, 
alteration, correction or modification of 
an existing tariff. 

AssessoriaJ (accessorial) means a 
special service or condition, usually 
described in a commodity description, 
TLI, or Tariff Rule, for which a charge 
may be added to the basic ocean freight 
rate. See § 514.10(d). 

Assessorial charge means the amount 
determined for an assessorial scrvice(s) 
or condition(s) that is (are) added to the 
basic ocean fright rate. See § 514.10(d). 

Assessorial charge calculation means 
an algorithmic representation of the 
conditions and mathematical steps 
necessary to calculate an assessorial 
charge. 

Associative check means an 
automated comparative check of data 
filed with ATFI to check for logical 
conformity with Commission tariff filing 
rules and previously filed tariff matter. 
See § 514.6(n)(l)(iii). 

A TFI means the Commission's 
Automated Tariff Filing and Information 
System, a computer-based system for 
creating, filing, processing and retrieving 
ocean ^ight and terminal tariffs and 
the essential terms of service contracts. 

Availability (period of) means the 
process of offering essential terms of a 
service contract to all similarly situated 
shippers who can accept them for the 
purpose of entering their own service 
contract (for a period of 30 days or 
more). See § 514.17(d)(3). 

Batch filing means the process by 
which a tariff filer can transmit to the 
Commission tariff matter which has 
been created on the filer's own 
computer using FMC-certified software. 
(Also see “on-line batch filing,*’ “in-bulk 
batch filing" and “tape batch filing"). 

See § 514.8 (c). (d)(3). and (1). 

Batch Filing Guide means an ATFI 
user document available in “Pike and 
Fischer Shipping Regulation,** and upon 
request from the Commission, which 
defines the procedures and technical 
requirements for batch filing. See 
§ 514.8(d)(3). 

Bill of lading means a document 
produced by a carrier which is the basic 
transportation contract between shipper 
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and carrier and which details, among 
other things the commodities 
transported and the price and type of 
transportation services provided by the 
carrier. See 5 514.15(b)(8). 

BTCL means the Commission's 
Bureau of Tariffs, Certification and 
Licensing. 

Bulk cargo means cargo that is 
loaded and carried in bulk without mark 
or count, in a loose unpackaged form, 
having homogeneous characteristics. 
Bulk cargo loaded into intermodal 
equipment, except LASH or Seabee 
barges, is subject to mark and count and 
is, therefore, subject to the tariff filing 
requirements of this part 

Checking means the service of 
counting and checking cargo against 
appropriate documents for the account 
of the cargo or the vessel, or other 
person requesting same. See "terminal 
services.*’ See $ 514.15(b)(23). 

Chemical parcel tanker. See 
"common carrier." 

Co-loading (foreign commerce) means 
the combining of cargo, in the import or 
export commerce of the United States, 
by two or more NVOCCs for tendering 
to an ocean carrier under the name of 
one or more of the NVOCCs. See 
§ 514.15(b)(14). 

Combination rate means a freight rate 
to or from an inland point computed by 
the addition of charges from a TLl 
covering a port combined with an inland 
freight ^arge to or from the inland 
point. See also: "through rate." See 
§ 514.14. 

Commission means the Federal 
Maritime Commission. 

Commodity description means a 
comprehensive description of a 
commodity listed in a tariff including a 
brief definition of the commodity, any 
applicable assessorial charges, and the 
commodity index entries by which the 
commodity is referenced. See 
§ 514.13(a). 

Commodity description number 
means a 10-digit number used to identify 
a commodity description. See 
§ 514.13(a). 

Commodity index means an index of 
the commodity descriptions contained in 
a tariff. See § 514.13(a). 

Commodity rates means rates for 
shipping to or from specific locations a 
commodity or commodities speciBcally 
named or described in the tariff in which 
the rate or rates are published. See 
§ 514.13(a). 

Common carrier or carrier (foreign 
commerce) means a person holding 
itself out to the general public to provide 
transportation by water of cargo 
between the United States and a foreign 
country for compensation that; 


(1) Assumes responsibility for the 
transportation from port or point of 
receipt to the port or point of 
destination; and 

(2) Utilizes, for all or part of that 
transportation, a vessel operating on the 
high seas or the Great Lakes between a 
port in the United States and a port in a 
foreign country, except that the term 
does not include a common carrier 
engaged in ocean transportation by ferry 
boat, ocean tramp, or chemical parcel 
tanker. 

As used in this paragraph, "chemical 
parcel-tanker" means a vessel whose 
cargo-carrying capability consists of 
individual cargo tanks for bulk 
chemicals that are a permanent part of 
the vessel, that have segregation 
capability with piping systems to permit 
simultaneous carriage of several bulk 
chemical cargoes with minimum risk of 
cross-contamination, and that has a 
valid certificate of fitness under the 
International Maritime Organization 
Code for the Construction and 
Equipment of Ships Carrying Dangerous 
Chemicals in Bulk. 

Conference means an association of 
ocean common carriers permitted, 
pursuant to an approved or effective 
agreement, to engage in concerted 
activity and to utilize a common tariff. 
The term shall also include any 
association of ocean common carriers 
which is permitted, pursuant to an 
effective agreement, to Bx rates and to 
enter into service contracts, but the term 
does not include a joint service, 
consortium, pooling, sailing or 
transshipment agreement. 

Conformity checks means all types of 
system checks to determine compliance 
with the criteria of syntax checks (data 
form and format), validity checks 
(reference tables* entries), and 
associative checks. 

Consignee means the recipient of 
cargo from a shipper, the person to 
whom a transported commodity is to be 
delivered. 

Container means a demountable, 
reusable freight carrying unit 
transported on ocean-going vessels 
without wheels attached. 

Contract party means any party 
signing a service contract as a common 
carrier, conference, shipper or shippers' 
association. See §S 514.7 and 514.17. 

Controlled common carrier means an 
ocean common carrier that is, or whose 
operating assets are. directly or 
indirectly owned or controlled by the 
government under whose registry the 
vessels of the common carrier operate; 
ownership or control by a government 
shall be deemed to exist with respect to 
any common carrier if: 


(1) A majority portion of the interest 
in the common carrier is owned or 
controlled in any manner by that 
government, by any agency thereof, or 
by any public or private person 
controlled by that government; or 

(2) That government has the right to 
appoint or disapprove the appointment 
of a majority of die directors, the chief 
operating officer or the chief executive 
officer of the common carrier. 

See §5 514.3(a)(2); 514.3(b); 514.41c); 
514.9(b); and 514.13(b)(7). 

Data Element Dictionary (DED) 
means a list of the data fields and the 
values, terms, and expressions 
allowable for each field. The ATFI- 
specific Data Element Dictionary is a 
section in the ATFI "Batch Filing 
Guide." See § S14.8(d)(3). 

Destination scope means a location 
group in a tariff detailing the allowable 
destinations forlUs defined in that 
tariff. See §§ 514.11(b)(10) and 514.13(b). 

Dockage means the charge assessed 
against a vessel for berthing at a wharf, 
pier, bulkhead structure, or bank or for 
mooring to a vessel so berthed. See also 
"terminal services." 

Domestic offshore carrier means a 
common carrier by water in interstate 
commerce as defined by section 1 of the 
1916 Act. 

Domestic offshore commerce means 
commerce that may be engaged in by 
domestic offshore carriers. See 
§ 514.1(c)(2)(ii). 

Domestic offshore tariff means a tariff 
of port to port rates for transporting in 
domestic offshore commerce. 

Edit checks. See "conformity checks." 

Effective date means the date (12:01 
a.m.) upon which a filed tariff or tariff 
element is scheduled to go into effect by 
the filer. See §§ 514.9(a) and 514.10(a)(3). 

Equipment interchange agreement 
means a sample agreement which 
includes the general terms and 
conditions affecting cost (e.g., 
maintenance and repair requirements, 
insurance obligations, pickup or drop off 
charges and services such as tracing and 
replenishing fuel or refrigerant for reefer 
containers) that govern the use of 
carrier-provided equipment, including 
cargo containers, trailers and chassis. It 
also includes the standard free time 
allowed, and detention or similar 
charges assessed. See §§ 514.3(a)(1) and 
514.15(b)(21). 

Equipment interchange Tariff Rule or 
Equipment interchange tariff means 
either a Tariff Rule or general reference 
tariff which contains the terms and 
conditions, including standard free time 
and charges, governing the use of carrier 
equipment, and may incorporate an 
equipment interchange agreement and 
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the filer’s exceptions thereto. See 
5§ 514.12(cK3) and 514.15(b)(21). 

Essential terms. See “statement of 
e<isential terms.** 

Essential terms publication means the 
single publication which is maintained 
by each carrier or conference for service 
contract(s) and which contains 
statements of essential terms for every 
such contract. See § 514.17(b). 

Expiration date means the last day, 
after which the entire tariff or tariff 
element (e.g., TU) is no longer in effect. 
See “thru date” and § 514.10(a). 

File or filing (of service contracts) 
means actual receipt at the 
Commission’s Washington. DC offices. 
See § 514.7. 

File or filing (of tariff matter) means 
the electronic entering of tariff matter 
into the ATFI computer after receipt by 
electronic means or physical delivery of 
magnetic tape(s). See § 514.0(c). 

Filing date (automatically established 
by the ATFI system) means the date any 
tariff matter is processed by and entered 
in ATFI. See § 514.10(a)(2). 

FMC examiner means an employee of 
the Commission who reviews tariffs to 
ensure that they conform to the shipping 
statutes and the regulations set by the 
Commission. 

Foreign commerce means that 
commerce under the jurisdiction of the 
1984 Act. 

Forest products means forest products 
in an unfinished or semifinished state 
that require special handling moving in 
lot sizes too large for a container, 
including, but not limited to, lumber in 
bundles, rough timber, ties, poles, piling, 
laminated beams, bundled siding, 
bundled plywood, bundled core stock or 
veneers, bundled particle or fiber 
boards, bundled hardwood, wood pulp 
in rolls, wood pulp in unitized bales, 
paper board in rolls and paper in rolls. 
See §§ 514.3(b)(1) and 514.7(c). 

Free time means the specified period 
during which cargo may occupy space 
assigned to it on terminal property free 
of wharf demurrage or terminal storage 
charges immediately prior to the loading 
or subsequent to the discharge of such 
cargo on or off the vessel. See “terminal 
services” and § 514.15(b)(23). 

Freight forwarder. See “ocean freight 
forwai^er.” 

General decrease (domestic offshore 
commerce) means any change in rates, 
fares, or charges which will; 

(1) Result in a decrease in not less 
than 50 percent of the total rate, fare, or 
charge items in the tariffs per trade of 
any carrier; and 

(2) Directly result in a decrease in 
gross revenues of said carrier for the 
particular trade of not less than 3 
percent. 


See § 514.9(b)(7). 

General increase (domestic offshore 
commerce) means any change in rates, 
fares, or charges which will: 

(1) Result in an increase in not less 
than 50 percent of the total rate, fare, or 
charge items in the tariffs per trade of 
any carrier; and 

(2) Directly result in an increase in 
gross revenues of said carrier for the 
particular trade of not less than 3 
percent. 

See § 514,9(b)(7). 

General Reference Tariff means a 
tariff or publication which is cross- 
referenced by an electronically-filed 
tariff for provisions which do not affect 
rates. It may be filed in paper format. 

See § 514.12(b). 

Geographic area means the general 
location from which and/or to which 
cargo subject to a service contract will 
move in through service. See § 514.17. 

Governing Tariff means a tariff which 
contains information that is cross- 
referenced by, and/or incorporated by 
reference in, another governed tariff. It 
may affect the rates in the governed 
tariff and must be electronically filed. 
See § 514.12(a). 

Handling means the service of 
physically moving cargo between point 
of rest and any place on the terminal 
facility, other than the end of ship’s 
tackle. See “terminal services” and 
§ 514.15(b)(23). 

Harmonized Code means the coding 
requirements of the Harmonized System. 
See § 514.13(a). 

Harmonized System means the 
“International Convention on the 
Harmonized Commodity Description 
and Coding System,” Brussels. Belgium, 
14 June 1983. See § 514.13(a). 

Heavy lift means the service of 
providing heavy lift cranes and 
equipment for lifting cargo. See 
“terminal services” and § 514.15 (b)(4) 
and (b)(23). 

In-bulk batch filing means batch filing 
by tariff publishers using the ATFI 
transaction sets to create files on 
magnetic tape for physical delivery to 
the Commission’s ATFI Computer 
Center. Also referred to as tape batch 
filing. See § 514.8(c)(3). 

Inland point means any country, state, 
province, city, ZIP code, or ZIP code 
range which lies beyond port terminal 
areas. (A city may share the name of a 
port: the immediate ship-side and 
terminal area is the port, but the rest of 
the city is considered an inland point.) 
See § 514.14. 

Inland rate means rate specified 
from/to an ocean port to/from an inland 
point, for specified modes of overland 
transportation. See § 514.14. 


Inland rate table means a structured 
matrix of geographic inland locations 
(points, ZIP code ranges, etc.) on one 
axis and transportation modes (truck, 
rail, etc.) on the other axis, with the 
inland rates specified at the matrix row 
and column intersections. See § 514.14. 

Interactive filing means the process 
by which a tariff filer accesses the ATFI 
system via dial-up. using 
telecommunications links, a modem and 
terminal, and interacts with the system 
on a transaction by transaction basis to 
retrieve its own tariff information, 
create tariff filings, and verify previous 
filings. See § 514.8(c)(1). 

Interactive retrieval means the 
process by which any member of the 
public accesses the ATFI system via 
dial-up connection, using 
telecommunications links, a modem and 
a terminal, and interacts with the 
system on a transaction-by-transaction 
basis to retrieve tariff matter of carriers, 
conferences and terminal operators 
which has been filed in the ATFI 
database. See § 514.20. 

Intermodal transportation means 
continuous transportation involving 
more than one mode of service, e.g., 
ship, rail, motor, air, for pickup and/or 
delivery at an inland point beyond the 
area of the port at which a vessel calls. 
Intermodal transportation includes 
through transportation (at through rates) 
and transportation on through routes 
using combination rates. See § 514.14. 

Joint rates means rates or charges 
established by two or more common 
carriers for ocean transportation over 
the combined routes of such common 
carriers. See § 514.14. 

Loading and unloading means the 
service of loading or unloading cargo 
between any place on the terminal and 
railroad cars, trucks, lighters or barges 
or any other means of conveyance to or 
from the terminal facility. See “terminal 
services” and § 514.15(b)(23). 

Local rates means rates or charges 
for transportation over the route of a 
single common carrier (or any one 
common carrier participating in a 
conference tarifll, the application of 
which is not contingent upon a prior or 
subsequent movement. See § 514.14. 

Location group means a logical 
collection of geographic points, ports, 
states, provinces, countries, or 
combinations thereof, which is primarily 
used to identify, by location group name, 
a group that may represent tariff origin 
and/or destination scope and TLl origin 
and/or destination. See §§ 514.10(b) and 
514.11(b)(10). 

Loyalty contract (foreign commerce) 
means a contract with an ocean 
common carrier or conference, other 
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than a service contract or contract 
based upon time-volume rates, by which 
a shipper obtains lower rates by 
committing all or a fixed portion of its 
cargo to that carrier or conference. See 
§ 514.15(b)(27). 

Non-vessel-operating common carrier 
[or NVOCC) [foreign commerce) means 
a common carrier that does not operate 
the vessels by which the ocean 
transportation is provided and is a 
shipper in its relationship with an ocean 
common carrier. 

Ocean common carrier [foreign 
commerce) means a vessel-operating 
common carrier; but the term does not 
include one engaged in ocean 
transportation by ferry boat or ocean 
tramp. 

Ocean freight forwarder (foreign 
commerce) means a ];>er8Qn in the 
United States that: 

(1) Dispatches shipments from the 
United States via common carriers and 
books or otherwise arranges space for 
those shipments on behalf of shippers; 
and 

(2) Processes the documentation or 
performs related activities incident to 
those shipments. 

On-line batch filing means the 
process by which a filer transmits tariff 
information, properly formatted in 
accordance with published ATFI 
transaction set formats, to the ATFI 
system as a “batch” of transactions via 
dial-up telecommunications links from 
its own computer. See S 514.8(c)(2). 

Open for public inspection means the 
maintenance, in electronic or paper 
form, of a complete and current set of 
the tariffs used by a common carrier, 
conference or terminal operator, or to 
which it is a party, in each of its offices 
and those of its agent in every city 
where it transacts business involving 
such tariffs. See § 514.8(k). 

Open rate (foreign commerce) means 
a rate on a specified commodity or 
commodities over which a conference 
relinquishes or suspends its ratemaking 
authority, in whole or in part, thereby 
permitting each individual ocean 
common carrier member of the 
conference to fix its own rates on such 
commodity or commodities. See 
§S 514.13(b)(19) and 514.15(b)(15). 

Organization name means an entity's 
name on file with the Commission and 
for which the Commission assigns an 
organization number. See § 514.11(a). 

Organization record means 
information regarding an entity, 
including its name, address, 
organization number, carrier type, and 
the filing and effective dates of the 
organization record. See § 514.11(a). 

Origin scope means a location group 
defining the geographic range of cargo 


origins covered by a tariff. See 
§§ 514.11(b)(10) and 514.13(b). 

Owner (of tariff material) means the 
carrier, conference or terminal 
establishing the rates and charges in 
tariff materia) and on whose behalf the 
tariff materia) is filed. See “publisher 
(tariff).” 

Page-based tariff means the 
traditional type of tariff in which rates 
are listed on the pages of a paper 
document. See § 514.8{k)(2). 

Person includes individuals, firms, 
partnerships, associations, companies, 
corporations, joint stock associations, 
trustees, receivers, agents, assignees 
and persona) representatives. 

Point of rest means that area on the 
terminal facility which is assigned for 
the receipt of inbourui cargo from the 
ship and from which inbound cargo may 
be delivered to the consignee, and that 
area which is assigned for the receipt of 
outbound cargo ffom shippers for vessel 
loading. See S 514.15(b)(23). 

Port means a place at which a 
common carrier originates or terminates 
(by transshipment or otherwise) its 
actual ocean carriage of caigo or 
passengers as to any particular 
transportation movement. See 5§ 514.14 
and 514.15{b)(23). 

Port range means those ports in the 
country of loading or unloading of 
service contract cargo that are regularly 
served by the contracting carrier or 
conference, as specified in its tariff of 
general applicability, even If the 
contract itself contemplates use of but a 
single port within that range. See 
§§ 514.7 and 514.17. 

Port terminal facilities means one or 
more structures comprising a terminal 
unit, which include, but are not limited 
to wharves, warehouses, covered and/ 
or open storage spaces, cold storage 
plants, grain elevators and/or bulk 
caigo loading and/or unloading 
structures, landings, and receiving 
stations, used for the transmission, care 
and convenience of caigo and/or 
passengers in the interchange of same 
between land and water carriers or 
between two water carriers. See 
§ 514.15(b)(23). 

Postr posted, posting (of tariff 
matter-domestic offshore commerce) 
means the maintenance of a complete, 
up-to-date tariff, in electronic or paper 
form, at local and genera) offices of the 
carriers party to the tariff under 
conditions assuring its availability for 
inspection by members of the public. 

See § 514.8(k). 

Practices, ^e “tariff.” 

Project rates means rates applicable 
to the transportation of materials and 
equipment to be employed in the 
construction or one-time development of 


a named facility used for a major 
governmental, charitable, 
manufacturing, resource exploitation, 
public utility or public service purpose, 
and also including disaster relief 
projects. Such construction or 
development must be undertaken by 
either the shipper or consignee named 
on the bill of lading and none of the 
materials or equipment covered may be 
transported for the purpose of resale or 
other commercial distribution. See 
§ 514.13(a)(3)(iv). 

Proportional rates means rates or 
charges assessed by a conunon carrier 
for transportation services, the 
application of which is conditioned upon 
a prior or subsequent movement See 
§ 514.14. 

Publisher (tariff) means an 
organization authorized to file or amend 
tariff information. 

Rate means a quoted price for 
providing a specified level of 
transportation service for a stated 
commodity quantity, from origin to 
destination, within a defined time frame. 
See § 514.13(b)(19). 

Retrieval See “interactive retrieval.” 

Round trip excursion voyage means a 
single voyage in domestic offshore 
commerce which originates and 
terminates at the same port, does not 
permanently disembark passengers at 
any intermediate port and does not call 
at any port outside of the United States, 
its territories, commonwealths, districts 
or possessions. See § 514.3(a)(5). 

Rules (in a tariff, i.e.. Tariff Rules) 
means the stated policies set by the 
tariff owner in conformance with 
Commission regulations which govern 
the application of tariff rates, charges 
and other matters. See ] 514.15. 

Scope means the location group(s) 
(geographic grouping(s)) listing the ports 
or ranges of ports to and from which the 
tariffs rates apply. See { 514,ll(b)(10). 

Service contract means a contract 
between a shipper or shippers* 
association and an ocean common 
carrier or conference, In which the 
shipper makes a commitment to provide 
a certain minimum quantity of its cargo 
or freight revenue over a fixed time 
period, and the ocean common carrier or 
conference commits to a certain rate or 
rate schedule as well as a defined 
service level ~ such as. assured space, 
transit time, port rotation, or similar 
service features. The contract may also 
specify provisions in the event of 
nonperformance on the part of either 
party. See § 514.7. 

Service contract records means such 
documents and information as will 
enable the Commission to verify 
compliance with the terms of a service 
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contract and shall include freighted 
ocean bills of lading or equivalent 
shipping documents which establish that 
the terms of the contract are being or 
have been met. See § 514.7(1). 

Shipment means all of the cargo 
carried under the terms of a single bill of 
lading. 

Shipper means an owner or person 
for whose account the ocean 
transportation of cargo is provided and 
includes the person to whom delivery is 
to be made (consignee). 

Shippers ^association (foreign 
commerce) means a group of shippers 
that consolidates or distributes freight 
on a nonprofit basis for the members of 
the group in order to secure carload, 
truckload, or other volume rates or 
service contracts. 

Special case number means a code 
number assigned by the Commission to 
a specific filer for a limited, designated 
purpose, such as for a particular rate 
(TLI) increase to go into effect on less 
than statutory notice by special 
permission or for other ATFI associative 
checks to be bypassed. See 
§ 514.9(b)(19). 

Special permission means permission, 
authorized by the Commission, for 
certain tariff filings that do not conform 
with applicable regulations, usually 
Involving effectiveness on less than the 
normal statutory notice. 

Specimen bill of lading means a 
sample bill of lading contained in a tariff 
for example purposes, which, in ATFI. is 
achieved by electronically entering the 
terms contained on the carrier's bill of 
lading in the appropriate Tariff Rule. See 
§ 514.15(b)(8). 

Statement of essential terms means 
the concise summary of all essential 
terms of a service contract required to 
be filed with the Commission and made 
available to the general public in tariff 
format by the carrier or conference in its 
Essential Terms Publication. See 
§ 514.17. 

Submit or submission (foreign 
commerce—service contracts) means 
"file” or ‘Tiling” under this section. See 
§ 514.7. 

Substituted service means the 
occasional use of transportation 
facilities different from those which the 
publishing carrier normally and 
regularly offers to the public, and where 
transportation is usually performed by 
someone other than the publishing 
carrier due to unexpected operating 
exigencies. The offering or performing of 
a regular service by means of overland 
or air transportation over part of the 
publishing carrier’s route, or by using a 
waterborne service not under the 
operational control of the publishing 
carrier, is an arrangement for intermodal 


transportation and may not be described 
as substituted service. See § 514.14. 

Syntax check means an automatic 
system review of items in filings to 
check conformity with data element 
type and size, and other format 
requirements outlined in the “Batch 
Filing Guide.” See § 514.8(n)(l)(i). 

Tape batch filing. See “in-bulk batch 
filing.’] 

Tariff means a publication containing 
the actual rates, charges, classifications. 
Tariff Rules, regulations and practices of 
a common carrier or conference of 
common carriers. The term “practices” 
refers to those usages, customs or modes 
of operation which in any way affect, 
determine or change the transportation 
rates, charges or services provided by a 
common carrier, and, in the case of 
conferences, must be restricted to 
activities authorized by the basic 
conference agreement. 

Tariff amendments. See 
“amendment.” 

Tariff filing means any tariff or 
modiBcation thereto which is received 
by the Commission as properly filed 
pursuant to these rules. See “file, filing” 
and § 514.8(c). 

Tariff line item (TLI) (with a 14-digit 
number) means a single freight rate for 
cargo of a single commodity description 
which may move under a single 
specified set of transportation 
conditions such as container size or 
temperature for a specified time period. 
See § 514.13(b). 

Tariff matter, tariff material tariff 
publication means a tariff and the 
essential terms of service contracts, or 
any portion and amendment thereof 
tendered for filing with the Commission 
pursuant to this part. 

Tariff of general applicability (foreign 
commerce—service contracts) means 
the effective tariff, on file at the 
Commission under this part, that would 
apply to the transportation in the 
absence of a service contract. See 
§§ 514.7(h)(l)(iv) and 514.12(a). 

Tariff record means a collection of 
tariff identification data that include the 
name and type of the tariff, the tariff 
number, publishing office, units of 
weight and measure, and the date the 
tariff was filed, the date it became 
effective, and the date it expires. See 
5 514.11(a). 

Tariff Rule. See “rules (in a tariff)” 
and § 514.15. 

Terminal services includes checking; 
dockage: free time; handling; heavy lift; 
loading and unloading; terminal storage: 
usage; wharfage; and, wharf demurrage, 
as defined in this section. The definition 
of terminal services set forth in this 
section shall be set forth in tariffs filed 
pursuant to this part except that other 


definitions of terminal services may be 
used if they are correlated by footnote 
or other appropriate method to the 
definitions set forth herein. Any 
additional services which are offered 
shall be listed and charges therefor shall 
be shown in terminal tariffs. See 
§ 514.15(b)(23). 

Terminal storage means the service 
of providing warehouse or other 
terminal facilities for the storage of 
inbound or outbound cargo after the 
expiration of free time, including wharf 
storage, shipside storage, closed or 
covered storage, open or ground storage, 
bonded storage and refrigerated storage, 
after storage arrangements have been 
made. See “terminal services” and 
§ 514.15(b)(23). 

Termination date means the 
expiration date of a service contract or 
the date the service contract is 
terminated for reasons not speciHcally 
set forth in the contract. See § 514.17(d). 

Through intermodal transportation 
(domestic offshore commerce) means 
transportation at joint rates over a 
through route by two or more carriers, at 
least one of which is. and one of which 
is not. a domestic offshore carrier. 
Through transportation entirely by 
water may be intermodal transportation 
for purposes of this part when one or 
more participating carrier(8) is subject to 
rate regulation pursuant to subchapter 
III of chapter 105 of title 49 of the U.S. 
Code. See § 514.14. 

Through rate (domestic offshore 
commerce) means a total charge for 
transportation from origin to 
destination. It may be a local rate, a 
joint rate, or a combination of 
separately established rates. See 
§ 514.14. 

Through rate (foreign commerce) 
means the single amount charged by a 
common carrier in connection with 
through transportation. See § 514.14. 

Through route (domestic offshore 
commerce) means continuous 
transportation between origin and 
destination for which a through rate is 
assessed and which is offered or 
performed by: 

(1) A single domestic offshore carrier 
offering service between port terminal 
areas; 

(2) Two or more domestic offshore 
carriers; or 

(3) One or more domestic offshore 
carriers in connection with one or more 
other carriers. 

See § 514.14. 

Through transportation (foreign 
commerce) means continuous 
transportation between points of origin 
and destination, either or both of which 
lie beyond port terminal areas, for 
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which a through rate is assessed and 
which is offered or performed by one or 
more carriers, at least one of which is a 
common carrier, between a United 
States point or port and a foreign point 
or port. See § 514.14. 

Thru date means the date (11:59 p.m.) 
after which an amendment to a tariff 
element (e.g., TU rate) is designated by 
the filer to be unavailable for use and 
the previously effective tariff element 
automatically goes back into effect. See 
"expiration date" and § 514.10(a)(5). 

Time/volume rate (foreign commerce) 
means a rate published in a tariff which 
is conditional upon receipt of a specified 
aggregate volume of cargo or aggregate 
freight revenue over a specified period 
of time. See §§ 514.13(b)(19) and 
514.15(b)(26). 

TU. See "tariff line item." 

Trade name means a name that a 
common carrier uses for conducting 
business, but which is not its primary 
legal name. This is also known as a "d/ 
b/a" (doing business as) name. See 
§ 514.11. 

Traditional tariff means a page-based 
tarin* in which all of the tariff 
components are contained on the pages 
of a paper document. See § 514.8(k)(2). 

Transaction set means a pre-defined. 
ATFI-compatible data format used for 
electronic batch filing (electronic data 
interchange or EDI) of tariff information. 
When using third-party software for 
batch filing, all data must be formatted 
into the appropriate transaction sets 
before it can batch filed to the 
Commission through the ATFI system. 
The transaction set formats are 
available to the public in the ATFI 
"Batch Filing Guide." See § 514.8(d)(3). 

Transshipment (domestic offshore 
commerce) means the physical transfer 
of cargo from one carrier to another in 
the course of a through route where at 
least one of the exchanging carriers is a 
vessel-operating, domestic offshore 
carrier. See §§ 514.14 and 514.15(b)(13). 

Usage means the use of terminal 
facility by any rail carrier, lighter 
operator, trucker, shipper or consignee, 
its agents, servants, and/or employees, 
when it performs its own car. lighter or 
truck loading or unloading, or the use of 
said facilities for any other gainful 
purpose for which a charge is not 
otherwise specified. See "terminal 
services" and § 514.15(b)(23). 

Validity check means a system 
review of certain items in filings to 
check conformity with reference tables 
outlined in the transaction sets and 
standard glossaries employed in ATFI, 
e.g., origin and destination locations 
must be correctly spelled and be 
members of the ATI! locations glossary. 
See § 514.8(n)(l)(ii). 


Via port(s) means the port(s) at 
which a vessel calls for intermodal 
transportation from and/or to an inland 
point by a carrier of another mode, such 
as a railroad or a truck. 

Wharf demurrage means a charge 
assessed against cargo remaining in or 
on terminal facilities after the expiration 
of free time, unless arrangements have 
been made for storage. See "terminal 
services." 

Wharfage means a charge assessed 
against the cargo or vessel on all cargo 
passing or conveyed over, onto, or under 
wharves or between vessels (to or from 
barge, lighter, or water), when berthed 
at wharf or when moored in slip 
adjacent to wharf. Wharfage is solely 
the charge for use of wharf and does not 
include charges for any other service. 
See "terminal services" and 
§ 514.15(b)(23). 

§ 514.3 Exemptions and exclusions. 

Applications for exemptions are 
governed by § 502.69 of this chapter. The 
following exemptions have been granted 
from certain described requirements of 
this part: 

(a) Certain services involved in the 
following: 

(1) Equipment interchange 
agreements. Equipment-interchange 
agreements between common carriers 
subject to this part and inland carriers, 
where such agreements are not referred 
to in the carriers* tariffs and do not 
affect the tariff rates, charges or 
practices of the carriers, are exempt 
from the tariff filing requirements of the 
1916 and 1984 Acts and the rules of this 
part. See §§ 514.12(b)(3) and 
514.15(b)(21). 

(2) Controlled common carriers in 
foreign commerce. A controlled common 
carrier shall be exempt from the 
provisions of this part exclusively 
applicable to controlled common 
carriers (See § 514.4(c)) when: 

(i) The vessels of the controlling state 
are entitled by a treaty of the United 
States to receive national or most- 
favored-nation treatment; 

(ii) The controlling state subscribed, 
as of November 17,1978, to the shipping 
policy statement contained in note 1, 
Annex **A" of the Code of Liberalization 
of Current Invisible Operations, adopted 
by the Council of the Organization for 
Economic Cooperation and 
Development; 

(iii) As to any particular rate, the 
controlled common carrier’s tariff 
contains an amount set by the duly 
authorized action of a ratemaking body, 
except that this exemption is 
inapplicable to rates established 
pursuant to an agreement in which all 
the members are controlled common 


carriers not otherwise excluded by this 
paragraph (see § 514.9(b)(24)(i)(A)); 

(iv) The controlled common carrier’s 
rates, charges, classifications. Tariff 
Rules or regulations govern 
transportation of cargo between the 
controlling state and the United States, 
including its districts, territories and 
possessions (see § 514.9(b)(24)(i)(B)); or 

(v) The controlled common carrier 
operates in a trade served exclusively 
by controlled common carriers (see 

§ 514.9(b)(24)(i)(C)). 

(3) Interstate Commerce Commission 
('ICC*). Transportation in domestic 
offshore commerce which is subject to 
the jurisdiction of the Interstate 
Commerce Commission under 49 U.S.C. 
Chapter 105 is exempt from the tariff 
filing requirements of the 1916 Act and 
the rules of this part. 

(4) Marine terminal operations of 
DOD. When the Department of Defense 
(including the military department and 
all agencies of the Department of 
Defense) carries on the business of 
furnishing wharfage, dock, warehouse, 
or other terminal facilities, as defined in 
§ 514.2, it shall be exempt from the 
terminal tariff Hling and publication 
requirements of this part. 

(5) Round trip passenger excursion 
voyages In domestic offshore commerce. 
Round trip passenger excursion voyages 
in domestic offshore commerce are 
exempt from the tariff filing 
requirements of the 1916 Act and the 
rules of this part. 

(6) Certain small vessels in domestic 
offshore commerce. Transportation in 
domestic offshore commerce by vessels 
with a cargo carrying capacity of 100 
tons or less, or with an indicated 
horsepower of 100 or less, is exempt 
from the tariff filing requirements of the 
1916 Act and the rules of this part, only 
if such vessels: 

(i) Are not employed by or under the 
common control or management of a 
domestic offshore carrier which 
operates vessels in excess of these 
limits; 

(ii) Are not operated as part of a 
through route vrith another domestic 
offshore carrier, and 

(iii) Are not performing lighterage 
services in connection with or on behalf 
of another domestic offshore carrier. 

(7) Terminal barge operators. See 
§514.1(c)(3)(ii)(B)(2). 

(8) Certain terminal services. The 
filing requirements of this part do not 
apply to rates and charges for 

(i) Terminal services performed for 
water carriers pursuant to negotiated 
contracts; or 

(ii) Storage of cargo and services 
incidental thereto by public 
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warehousemen pursuant to storage 
agreements covered by issued 
warehouse receipts. 

(b) Certain cargo types — 
forest products* etc. (i) Except as 
provided in paragraphs (b)(l){ii) and (iii) 
of this section, this part does not appfy 
to bulk cargo, forest products, recycled 
metal scrap, waste paper and paper 
waste in foreign tariffs, terminal tariffs 
or service contracts. 

(ii) Carriers or conferences which 
voluntarily file tariff or service contract 
provisions cov'ering otherwise exempt 
transportation thereby subject 
them^ves to all statutory provisions 
and the requirements of this part, 
including the requirement to adhere to 
the filed tariff provisions. 

(iii) An exempt commodity listed in 
paragraph (b)(1) of this section may be 
included in a service contract filed with 
the Commission only if: 

(A) There is a tariff of general 
applicability for the transportation 
which contains a specific commodity 
rate for the exempted commodity; or 

(B) The contract itself sets forth a rate 
or charge which will be applied if the 
contract is refected or otherwise 
terminated. 

(2) Mail in foreign commerce. 
Transportation of mail between the 
United States and foreign countries is 
exempt from the filing requirements of 
the 1984 Act and the rules of this part 

(3) Used military household goods — 
NVOCCs. Transportation of used 
military household goods and personal 
effects by non-vessel-opera ting common 
carriers is exempt from the filing 
requirements of the 1916 and 1984 Acts 
and the rules of this part. 

(4) Department of Defense cargo in 
foreign commerce - certain 
requirements. Transportation in foreign 
commerce of U.S. Department of 
Defense cargo by American-flag 
common carries, under terms and 
conditions negotiated and approved by 
the Military Sealift Command (“MSC"). 
is subject to continuing special 
permission authority to deviate from the 
30-day notice requirement of section 8 of 
the 1984 Act, if all the following 
conditions are met: 

(i) Exact copies of all common carrier 
quotations or tenders accepted by MSC 
are filed with the Commission as soon 
as possible after they are approved by 
MSC. but no later than on the effective 
date; 

(ii) The use of the filing symbol 
under § 514.9(b)(13) is understood by the 
nier to mean that t^ tariff material filed 
is submitted in accordance with the 
requirements of the Shipping Act of 1984 
and this part; 


(iii) Tenders subnutted for filing are to 
be consecutively numbered by the 
respective common carriers as part of a 
distinct tariff series; and 

(iv) Amendments to tenders must also 
be filed with the Commission. 

(c) Certain locations in foreign 
commerce^l) Between foreign 
countries. This part does not apply to 
transportation of cargo between foreign 
countries, including that which is 
transshipped from one ocean common 
carrier to*another (or between vessels of 
the same common carrier) at a U.S. port 
or transferred between an ocean 
common carrier and another 
transportation mode at a U.S. port for 
overland carriage through the United 
States, where the ocean common carrier 
accepts custody of the cargo in a foreign 
country and issues a through bill of 
lading covering its transportation to a 
foreign point of destination. 

(2) Between Canada and U.S. The 
following services are exempt from the 
filing requirements of the 1984 Act and 
the rules of this part 

(i) Prince Rupert and Alaska —(A) 
Vehicles. Transportation by vessels 
operated by the State of Alaska 
between Prince Rupert, Canada and 
ports in southeastern Alaska, if all the 
following conditions are met: 

(1) Carriage of property is limited to 
vehkles; 

[2] Tolls levied for vehicles are based 
solely on space utilized rather than the 
weight or contents of the vehicle and are 
the same whether the vehicle is loaded 
or empty; 

(5) The vessel operator does not move 
the vehicles on or off the ship; and 

[4] The common carrier does not 
participate in any joint rates 
establishing through routes or in any 
other type of agreement with any oAer 
common carrier. 

(B) Passengers. Transportation of 
passengers, commercial buses carrying 
passengers, personal vehicles and 
personal effects by vessels operated by 
the Stale of Alaska between Seattle, 
Washington and Prince Rupert Canada, 
only if such vehicles and personal 
effects are the accompanying personal 
property of the passengers and are not 
transported for the purpose of sale. 

(ii) British Columbia and Puget Sound 
Ports: rail cars —(A) Through rates. 
Transportation by water of cargo 
moving in rail cars between British 
Columbia, Canada and United States 
ports on Puget Sound, and between 
British Columbia, Canada and ports or 
points in Alaska, only if the cargo does 
not originate in or is not destined to 
foreign countries other than Canada, 
and if: 


(7) The through rates are filed with the 
Interstate Commerce Commission and/ 
or the Canadian Transport Commission: 
and 

[2\ Certified copies of the rate 
divisions and of all agreements, 
arrangements or concurrences, entered 
into in connection with the 
transportation of such cargo, are filed 
with the Commission within 30 days of 
the effectiveness of such rate divisions, 
agreements, arrangements or 
concurrences. 

(B) Transportation 

by water of cargo moving in bulk 
without mark or count in rail cars on a 
local port-to-port rate basis between 
ports in British Columbia. Canada and 
United States ports on Puget Semnd, if 
the rates charged for any particular bulk 
type commodity on any one sailing are 
identical for all shippers, except that: 

(7) This exemption shall not apply to 
cargo originating in or destined to 
foreign countries other than Canada; 
and 

[2] The carrier will remain subject to 
all other provisions of the Shipping Act 
of 1984. 

(iii) Incan Superior, Ltd. 
Transportation by Incan Superior, Ltd. 
of cargo moving in railroad cars 
between Thunder Bay, Ontario, and 
Superior, Wisconsin, only if the cargo 
does not originate in or is not destined 
to foreign countries other than Canada, 
and if: 

(A) The through rates are filed with 
the Interstate Commerce Commission 
and/or the Canadian Transport 
Commission: and 

(B) Certified copies of the rate 
divisions and of all agreements, 
arrangements or concurrences entered 
into in connection with the 
transportation of such cargo are filed 
with the Commission within 30 days of 
the effectiveness of such rate divisions, 
agreements, arrangements or 
concurrences. 

(d) Certain locations in domestic 
commerce —(1) Alaska —(i) Bethel — 
Kuskokwim Bay. Transportation 
between BetheL Alaska and points in 
the Kuskokwim Bay region in the range 
from Platinum to Mekoryuk is exempt 
from the filing requirements of the 1916 
Act and the rules of this part. 

(ii) Seattle — S£. Alaska on State-of- 
Alaska operated vessels. Transportation 
of passengers, commercial buses 
carrying passengers, personal vehicles 
and personal effects by vessels operated 
by the State of Alaska between Seattle, 
Washington, and ports in Southeastern 
Alaska, is exempt from the filing 
requirements of the 1916 Act and the 
rules of this part, only if said personal 
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vehicles and personal effects are not 
transported for the purpose of sale, 
lease, or other commercial activities. 

(2) Hawaii —(i) Notice requirements. 
Carriers providing all-water 
transportation between the continental 
United States (including Alaska and the 
District of Columbia) and Hawaii may 
publish new individual commodity rates, 
or reductions in existing individual 
rates, on one day*s notice, and to that 
extent are exempted from the notice 
requirements of the 1916 Act and the 
rules of this part. See § 514.9(b)(24)(ii). 

(ii' [Reserved) 

(3) Puerto Rico—[\) Notice 
requirements. Carriers providing port-to- 
port transportation between the United 
States and Puerto Rico may publish new 
individual commodity rates, or 
reductions in existing individual rates, 
on one day’s notice, and to that extent 
are exempted from the notice 
requirements of the 1916 Act and the 
rules of this part. See § 514.9(b)(24)(ii). 

(ii) Bulk liquid cargo. Transportation 
between the continental United States 
and Puerto Rico of bulk liquid cargoes in 
quantities of not less than 200,000 
gallons per shipment (i.e., a single 
shipper to a single consignee) is exempt 
from the filing requirements of the 1916 
Act and the rules of this part, only if 
such shipments are carried in tank 
vessels designed exclusively for bulk 
liquid cargoes and which are certified 
under regulations approved by the U.S. 
Coast Guard pursuant to 46 U.S.C. 3306. 

(4) U.S. Virgin Islands —(i) Notice 
requirements. Carriers providing port-to- 
port transportation between the United 
States, including Puerto Rico, and the 
U.S. Virgin Islands may publish new 
individual commodity rates, or 
reductions in existing individual rates, 
on one day’s notice, and to that extent 
are exempted from the notice 
requirements of the 1916 Act and the 
rules of this part. See § 514.9(b)(24)(ii). 

(ii) [Reserved) 

(e) Electronic filing. A temporary 
exemption from the electronic filing 
requirements of this part may be 
obtained by application under § 514.6(a), 
but, during the period of such exemption 
and unless otherwise exempted by this 
part, tariff material is required to be 
filed in paper format under parts 515, 

520, 550, 580 and/or 581 of this chapter. 

§ 514.4 Content, filing and cancelation of 
tariff material; general. 

(a) Effectiveness of new or initial 
carrier and conference tariffs in the 
domestic offshore and foreign trades. 
Unless otherwise provided by the 
Commission or this part, all conference 
and carrier tariffs tendered for filing 
(including the tariffs of carriers entering 


a trade for the first time), shall bear an 
effective date which permits at least 30 
days* notice of the filing. The 30-day 
notice period between filing date and 
effective date shall commence at 12:01 
a.m. of the day of filing under 
§ 514.10(a)(2). The tariff may take effect 
at 12:01 a.m. of the 3l8t day. See 
§§ 514.9 and 514.10(a). The 30-day notice 
requirement is not applicable to service 
contracts and their essential terms 
under §§ 514.7 and 514.17. 

(b) Prohibitions —(1) Foreign 
language tariffs, (i) Tariffs and essential 
terms of service contracts in foreign 
languages will not be accepted. Filers 
may, however, include foreign language 
commodity descriptions, TU notes, and 
commodity index entries, but only if: 

(A) The non-English entries follow the 
English entries; and 

(B) The non-English text is precisely 
translated from the English. 

(ii) The English wording shall have 
precedence in any question of 
interpretation. 

(2) Ambiguous, duplicating and 
conflicting provisions. No person may 
publish and file any tariff matter which 
contains ambiguous language or 
duplicates or conflicts with any other 
tariff matter on file with the Commission 
in which such person is a party or 
participant, whether filed by such 
person or by an authorized agent. 

(3) Limiting or qualifying 
provisions —(i) Limitation of liability. 
Tariffs may not contain Tariff Rules 
purporting to limit liability in a manner 
not authorized by law. 

(ii) Qualifying terms. Tariffs may not 
contain terms such as ‘Taken by Special 
Agreement or Arrangement Only,” 
“Subject to Carrier’s Option of 
Acceptance.” or “Carried at Cargo 
Owner’s Risk.” which terms (unless 
accompanied by sufficient qualifying 
language explaining a more limited 
interpretation) are clearly inconsistent 
with the legal responsibilities of a 
common carrier towards the shipping 
public. 

(iii) Exculpatory tariff provisions. No 
terminal tariff may contain provisions 
that exculpate or otherwise relieve 
marine terminal operators from liability 
for their own negligence, or that impose 
upon others the obligation to indemnify 
or hold-harmless the terminals from 
liability for their own negligence. 

(iv) Rates in other tariffs. Except as 
specifically allowed in this part (see 

§ 514.12): 

(A) No rate tariff may require 
reference to or be governed by another 
rate tariff; and 

(B) The publication of a statement in a 
tariff to the effect that the rates 
published therein take precedence over 


the rates published in some other tariff, 
or that the rates published in some other 
tariff take precedence over or alternate 
with rates published therein, is 
prohibited. 

(v) Modification of essential terms. 
Essential terms of service contracts may 
not contain any provision permitting 
modification by the parties other than in 
full compliance with this part. 

(c) Controlled common carriers —(1) 
Controlled common carrier rates —(i) 
Level of rates and charges. Except as 
provided in § 514.3(a)(2), no controlled 
common carrier may maintain rates or 
charges in its tariffs filed with the 
Commission that are below a level that 
is just and reasonable, nor may any 
such carrier establish or maintain unjust 
or unreasonable classifications. Tariff 
Rules, or regulations in those tariffs. An 
unjust or unreasonable classification. 
Tariff Rule or regulation means one that 
results or is likely to result in the 
carriage or handling of cargo at rates or 
charges that are below a just and 
reasonable level. 

(ii) Commission disapproval. The 
Commission may, at any time after 
notice and hearing, disapprove any 
rates, charges, classifications. Tariff 
Rules or regulations that the controlled 
common carrier has failed to 
demonstrate to be just and reasonable. 
In a proceeding under this paragraph, 
the burden of proof is on the controlled 
common carrier to demonstrate that its 
rates, charges, classifications. Tariff 
Rules or regulations are just and 
reasonable. Rates, charges, 
classifications, Tariff Rules or 
regulations filed by a controlled 
common carrier that have been rejected, 
suspended, or disapproved by the 
Commission are void and their use is 
unlawful. 

(iii) Effective date of rates. The rates, 
charges, classifications. Tariff Rules or 
regulations of controlled common 
carriers may not, without special 
permission of the Commission, become 
effective sooner than the 30th day after 
the date of filing with the Commission. 

(2) Classification as a controlled 
common carrier, (i) The Commission 
will notify any common carrier of its 
classification as a controlled common 
carrier and enter such classification in 
ATFI. 

(ii) Any common carrier contesting 
such a classification may, within 30 
days after the date of the Commission's 
notice, submit a rebuttal statement. 

(iii) The Commission shall review the 
rebuttal and notify the common carrier 
of its final decision within 30 days from 
the date the rebuttal statement was 
filed. 
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(d) Duty and authority to file —(1) 
Generalprocecfure. (i) Except as 
provided in paragraph (dKllfn) of this 
section, autlwrity to obtain or delegate 
authority for using USERID and 
password under § 514.8{f} for filing and 
amending particular types of tariff 
material, as well as authority to change 
filirig and editing authority, must be 
requested by a responsible ofncial of the 
tariff owner in writing, using the 
registration form In exhibit 1 to this part, 
showing (or attaching) all necessary 
approvals and paying the appropriate 
fee under § 514.21. 

»»») In an emergency, a person, already 
iUthortzed to maintain and edit its firm’s 
organization record under § 514.11(a), 
may change a “publisher” under 
§ 514.11(a](9)(iii). verbally notify BTCL, 
and promptly submit the proper 
registration form, documents and fee. 

(2) Domestic offshore tariffs, (i) 
Tariffs in domestic offshore commerce 
may be filed only by a responsible 
official of, or a tariff agent appointed by, 
a domestic offshore carrier participating 
in the transportation offered therein. 
When a tariff agent is employed, a 
delegation of authority from each 
participating, domestic offshore carrier 
must be provided. 

(ii) The request for filing authority 
shall state that a tariff agent has b^n 
appointed as of a particular date, 
identify the agent by name and business 
address, indicate whether and under 
what circumstances any other person is 
authorized to serve as an alternate 
agent, and specifically set forth the 
agent's powers and duties to act for the 
carrier in tariff matters. Only one 
alternate agent may be appointed. 

(iii) More than one delegation of 
authority covering any one tariff is 
prohibited, except that governing tariffs 
filed pursuant to § 514.12 may be the 
subject of separate delegations. 
Submission of a subsequent delegation 
of authority covering a tariff, governing 
tariff or group of tariffs, shall 
automatically revoke any earlier 
delegation as to that tariff or tariffs on 
the day the subsequent delegation is 
filed, as evidenced by the Commission's 
receipt notation. 

(iv) A delegation of authority to a 
tariff agent may be revoked in whole or 
in part by filing a written revocation 
which clearly identifies the delegation ol 
authority and the particular powers and 
duties being revoked. 

(v) Should a carrier enter receivership, 
or otherwise come under the control of a 
trustee, the duty and authority to file 
tariff material shall be up>on the receiver 
or trustee appointed until the 
receivership/trusteeship is terminated. 


(3J Foreign tariffs, (i) Tariffs in 
foreign commerce shall be filed by an 
officer or employee of the common 
carrier or, if a conference tariff, by an 
officer or employee of the conference. In 
the alternative, filing may be 
accomplished through an agent 
authorized to act for such common 
carrier or conference. 

(ii) A common carrier or conference 
may delegate authority to a person, not 
an official or employee of such common 
carrier or conference, for the purpose of 
issuing all its tariffs or any particular 
tariff. 

(iii) Whenever there is a delegation of 
tariff-issuing authority by a common 
carrier or conference, the request shall 
set forth the exact limits of the agent’s 
authority. 

(4) Conference-related situations in 
foreign commerce —(i) Admission to 
membership. When a common carrier is 
admitted to membership in a conference, 
cancelation of the common carrier’s 
individual tariff (if any) in the trade 
served by the conference and addition 
of the newly admitted common carrier 
to the listed participating common 
carriers in the conference tariff shall be 
filed with the Commission and may 
become effective upon the date of such 
filing, except that: 

(A) If the common carrier has an 
individual tariff in the trade served by 
the conference and cancelation of that 
tariff and addition of the common 
carrier to the conference tariff would 
result in an increase in that common 
carrier's rates, the common carrier shall, 
30 days prior to being admitted as a new 
conference member, cancel its 
individual tariff effective 30 days from 
dale of cancelation, making reference to 
the conference tariff and where it may 
be examined, unless special permission 
to become effective in less than 30 days 
has been granted by the Commission 
pursuant to § 514.18: and 

(B) A controlled common carrier 
newly admitted to membership in a 
conference shall, 30 days prior to 
admission, electronically file notice of 
cancelation of any applicable 
independent tariff effective upon the 
date of admission to conference 
membership, unless special permission 
has been granted by the Commission 
pursuant to § .514.ia 

(ii) Duties of members. [A] Common 
carrier participants in a conference tariff 
are not relieved from the necessity of 
complying with the Commission's 
regulations and the requirements of 
section 8(a)(1) of the 1984 Act with 
regard to keeping tariffs open for public 
inspection. See § 514.8{k)(l). 

(B) A common carrier's obligation to 
file tariffs pursuant to section 8(a) of the 


1984 Act and this part must be carried 
out as follows: 

(7) When the common carrier is not a 
party to an agreement, by filing its own 
tariff or tariffs. 

(2) When the common carrier is party 
to an agreement, by participation in a 
single tariff filed by the conference, 
except that this requirement shall not 
apply to: 

(/) Ratemaking agreements either 
between or among conferences, or 
between one or more conferences and 
one or more independent carriers; or 

(/7) New conference agreements, new 
members to such agreements, or 
enlargements of the geographic scope of 
conference agreements, until ninety (90) 
days after the fact, unless special 
permission to extend that period is 
granted for good cause shovym. 

(C) When the common carrier’s tariff 
is a conference tariff, the common 
carrier shall ensure that the conference 
pubfishes the common carrier's tariff 
provisions in the conference tariff. 

(iii) Independent action rates of 
controlled carriers. Conferences may 
file on behalf of their controlled common 
carrier members lower independent- 
action rates on less than 30 days' notice, 
subject to the requirements of their 
basic agreements and subject to such 
rates being filed at or above the level set 
by a member of the conference that has 
not been determined by the Commission 
to be a controlled common carrier 
subject to section 9 of the 1984 Act, in 
the trade involved. 

(5) Service contracts and essential 
terms in foreign commerce, (i) As 
further provided in paragraph (d)(5)(ii) 
of this section, the duty under this part 
to file service contracts, statements of 
essential terms and notices, and to 
maintain an essential terms publication 
under § 514.17, shall be upon: 

(A) A service contract signatory 
carrier which is not a member of a 
conference for the service covered by 
the contract; or 

(B) The conference which: 

(7) Is signatory to the service contract: 
or 

[2) Has one or more member carriers 
signatory to a service contract for a 
service otherwise covered by the 
conference agreement. 

(ii) When a conference files a service 
contract for and on behalf of one or 
more of its member lines and the 
contract covers service from, to or 
between ports and/or pioints not 
included within the scope of the 
conference, the complete text of the 
statement of essential terms shall be 
simultaneously filed in the essential 
terms publications of both the 







Federal Register / Vol. 56. No. 174 / Monday, September 9. 1991 / Proposed Rules 


46065 


conference(s) and carrier(9| involved, 
which shall comply with all other 
essential terms publication filing and 
maintenance requirements under 
§§ 514.7 and 514.17. 

(6) Transfer of operations or control: 
changes in name or conference 
membership. (i)(A) Whenever a common 
carrier with an individual tariff on file 
changes its name or transfers operating 
control to another person, the person 
who will thereafter operate the common 
carrier service shall submit a written 
request to the FMC to procedurally 
transfer the tariff to the succeeding firm. 
Subsequent amendments to such tariffs 
shall be in the name of the new common 
carrier. 

(B) Requests to procedurally transfer 
only part of the service extended under 
a given rate tariff will not be granted. 

(ii) Domestic offshore tariffs naming 
participating carriers shall be amended 
within 90 days whenever any 
participating carrier transfers its 
operations, transfers control of its 
business, or changes its name, and the 
successor carrier continues to 
participate in the service. The 
amendment shall delete all references to 
the transferring carrier (or old name) 
and substitute references to the 
successor carrier (or new name) in their 
place. 

(iii) Whenever the name of a common 
carrier which participates in a 
conference is changed, the conference 
shall file an appropriate amendment to 
its tariff indicating the participating 
common carrier's new name. 

(iv) Whenever the operation, control 
or ownership of a common carrier is 
transferred resulting in a majority 
portion of the interest of that common 
carrier being owned or controlled in any 
manner by a government under whose 
registry the vessels of the common 
carrier are operated, the common carrier 
shall immediately notify the 
Commission in writing of the details of 
the change. 

(e) Cancelation —(1) Tariffs, (i) An 
entire tariff may be cancelled by the 
filer, or by the Commission for good 
cause, by appropriately changing the 
expiration date in the tariff record. See 
§ 514.11(b). 

(ii) Cancelation of a tariff due to a 
cessation of all service by the publishing 
carrier between the ports or points listed 
in the cancelled tariff may take effect on 
the same day it is filed. 

(iii) The tariffs and delegations of 
authority of a carrier which ceases 
operations in a trade for more than 30 
days (other than for seasonal 
discontinuance] shall be cancelled 
within 60 days after the cessation of 
operations. 


(2) Essential terms. The statement of 
essential terms may not be cancelled 
until after all of its associated service 
contracts, including any renewal or 
extension, have expired. In the event a 
contract is terminated under 
§ 514.7(l)(l)(ii). the effective date of the 
termination shall be used as the date of 
cancelation (contract termination date 
under § 514.17(d)(5)). 

§514.5 [Reserved] 

§514.6 [Reserved! 

Subpart B—Service Contracts 

§ S14.7 Service contracts in foreign 
commerce. 

(a) Scope and applicability. Service 
contracts shall apply only to 
transportation of cargo moving from, to 
or through a United States port in the 
foreign commerce of the United States. 
While tariffs and the essential terms of 
service contracts are required to be filed 
electronically and made available to the 
public under subpart C of this part, 
service contracts themselves 
(incorporating mandatory essential 
terms as described in § 514.17 and 
confidential names of shippers, eta), as 
well as certain related notices, shall be 
filed in paper, hard copy format under 
this subpart and section. 

(b) Confidentiality —(1) Service 
contracts. All service contracts filed 
with the Commission shall, to the full 
extent permitted by law. be held in 
confidence. 

(2) Amendments to non-essential 
terms. Amendments to non-essential 
terms of a service contract shall be 
accorded similar confidential treatment. 
(Essential terms may not be amended 
but may be corrected under paragraph 
(k) of this section.) 

(c) Exempt commodities. Except as 
provided in paragraphs (c)(1) and (c)(2) 
of this section, this section does not 
apply to contracts relating to bulk cargo, 
forest products, recycled metal scrap, 
waste paper or paper waste. 

(1) Inclusion in service contracts. An 
exempt commodity listed in this 
paragraph may be included in a service 
contract filed with the Commission, but 
only if: 

(1) There is a tariff of general 
applicability for the transportation, 
which contains a specific commodity 
rate for the exempted commodity; or 

(h) The contract itself sets forth a rate 
or charge which will be applied if the 
contract is rejected or otherwise 
terminated. 

(2) Waiver of exemption. Upon filing 
under this paragraph, the service 
contract and essential terms shall be 
subject to the same requirements as 


those for contracts involving non¬ 
exempt commodities. 

(d) Service contracts with non-vessel- 
operating common carriers. No ocean 
common carrier or conference may 
execute or file any service contract in 
which a contract party, an affiliate of 
such contract party, or a member of a 
shippers" association, entitled to receive 
service under the contract, is a non¬ 
vessel-operating common carrier, unless 
such non-vessel-operating common 
carrier has a tariff and a bond as 
required by sections 8 and 23 of the 1984 
Act and Commission regulations under 
this part and part 583 of this chapter. 

(e) Certification of shipper status —(1) 
Certification. The shipper contract party 
shall certify on the signature page of the 
service contract its shipper status, e.g.. 
owner of the cargo, shippers' 
association, non-vessel-operating 
common carrier, or specified other 
designation, and the status of every 
affiliate of such contract party or 
member of a shippers* association 
entitled to receive service under the 
contract. The certification shall be 
signed by the contract party. 

(2) Proof of tariff and bond. If the 
certification completed by the contract 
party under paragraph (e)(1) of this 
section identifies the contract party or 
an affiliate or member of a shippers’ 
association as a non-vessel-operating 
common carrier, the ocean common 
carrier or conference shall obtain proof 
that such non-vessel-operating common 
carrier has a tariff and a bond as 
required under section 8 and 23 of the 
1984 Act before signing the service 
contract. An ocean common carrier or 
conference can obtain proof of an 
NVOCC’s compliance by consulting a 
current list published by the 
Commission of NVOCCs in compliance 
with the tariff and bonding requirements 
or by reviewing a copy of the tariff rule 
published by the NVOCC and in effect 
under § 514.15(b)(24). 

(3) Joining shippers ' association 
daring term of contract. If an NVOCC 
joins a shippers' association during the 
term of a service contract and is entitled 
to receive service under the contract, the 
NVOCC shall provide to the ocean 
common carrier or conference the proof 
of compliance required by paragraph 
(e)(2) of this section prior to any 
shipments under the contract. 

(4) Reliance on NVOCC proof 
independent knowledge. An ocean 
common carrier or conference executing 
a service contract shall be deemed to 
have complied with section 10(b)(15) of 
the 1984 Act upon meeting the 
requirements of paragraphs (e)(1) and 
(e)(2) of this section, unless the ocean 
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common carrier had reason to know 
such certification or documentation of 
non-vessel-operating common carrier 
tariff and bonding was false. 

(f) AvoilabiJity of essential terms. A 
statement of the essential terms of each 
service contract as set forth in tariff 
format shall be made available for 
inspection by the general public 
pursuant to the requirements of this 
section and § 514.17. 

(1) Availability of terms. The 
essential terms of an initial service 
contract shall be made available for use 
in a contract to all other shippers or 
shippers* associations similarly situated, 
under the same terms and conditions, 
for a specified period of no less than 
thirty (30) days from the date of filing of 
the essential terms of the service 
contract under § 514.17, as may be 
adjusted under paragraph (j)(4) of this 
section. 

(2) Me-too requests and replies, (i) 
Whenever a shipper or shippers* 
association desires to enter into a 
service contract with the same essential 
terms as in another existing service 
contract, a request shall be submitted to 
the carrier or conference in writing. 

(ii) The carrier or conference shall 
reply to the request by mailing, or other 
suitable form of delivery, within 14 days 
of the receipt of the request, either a 
contract offer with the same essential 
terms which can be accepted and signed 
by the recipient upon receipt, or an 
explanation in writing why the applicant 
is not entitled to such a contract. The 
carrier or conference may require the 
contract offer to be accepted within a 
specified period of time. 

(3) Filing of me-too contracts. The 
service contract resulting from a request 
under this section may not go into effect 
until an executed copy is filed with the 
Commission under this section. No 
additional statement of essential terms 
need be filed. 

(4) Changes in me-too contracts. In 
the case of any expressly described 
subsequent event which results in a 
change to an original essential term by 
the operation of a contract clause in the 
service contract under § 514.17(d)(8)(vi), 
the new essential term(s) shall be 
immediately made available in writing 
to other shippers and shippers* 
associations which have entered into a 
contract with the same, original 
essential terms, and which are similarly 
affected by the event. Copies shall also 
be submitted to the Commission under 
paragraph (g](2)(i) of this section. 

(g) Filing of service contract 
materials. Authorized persons under 
§ 514.4(d)(5] shall file with BTCL the 
following: 


(1) Service contracts. Within ten (10) 
days of the electronic filing of essential 
terms under § 514.17. a true and 
complete copy of the related contract(s) 
shall be submitted in form and content 
as provided by this section and § 514.17, 
in single copy contained in a double 
envelope, which contains no other 
material, as follows: 

(1) The outer envelope shall be 
addressed to: "Director, Bureau of 
Tariffs, Certification and Licensing, 
Federal Maritime Commission, 
Washington, DC 20573.’* 

(ii) The inner envelope shall be 
sealed, contain only the executed 
contract, and shall state: "This Envelope 
Contains a Confidential Service 
Contract." 

(iii) The top of each page of a filed 
service contract shall be stamped 
"Confidential." 

(2) Notices of: change to contract, 
contract party or rate: availability of 
changed terms to similarly-situated 
shippers: and settlement of account. 
There shall be filed with the 
Commission, pursuant to the procedures 
of paragraph (g)(1) of this section, a 
detailed notice, within 30 days of the 
occurrence, of: 

(i) The making available of contingent 
essential terms to similarly situated 
shippers under paragraph (f)(4) of this 
section; 

(ii) Termination under paragraph 
(l)(l)(ii) of this section by mutual 
agreement, breach or default not 
covered by the service contract; 

(iii) The adjustment of accounts, by 
rerating, liquidated damages, or 
otherwise under paragraph (1) of this 
section; 

(iv) Final settlement of any account 
adjusted as described in paragraph 
(g)(2)(iii) of this section; and 

(v) Any change to: 

(A) The name of a basic contract 
party under paragraph (h)(l)(v) of this 
section; or 

(B) The list of affiliates under 
paragraph (h)(l)(vi) of this section of 
any contract party entitled to receive or 
authorized to offer services under the 
contract. 

(h) Form and content Every service 
contract shall clearly, legibly and 
accurately set forth in the following 
order: 

(1) On the first page, preceding any 
other provisions: (i) A unique service 
contract number bearing the prefix "SC" 
(see § 514.17(d)(2)); 

(ii) The ATFI number ("Tariff # 

-*') of the carrier’s or 

conference’s essential terms publication 
(See §§ 514.11(b) and 514.17(b)); 

(iii) A reference to the statement of 
essential terms ATFI number ("ET 


Number-*') as provided in 

§ 514.17(d)(2); 

(iv) The ATFI number(s) ("Tariff # 

-*’) of the tariffs) of general 

applicability; 

(v) The names of the contract parties. 
Any further references in the contract to 
such parties shall be consistent with the 
first reference (e.g., (exact name), 
"carrier." "shipper," or "association," 
etc.); and 

(vi) Every affiliate of each contract 
parly named under paragraph (h)(l)(v) 
of this section entitled to receive or 
authorized to offer services under the 
contract, e.xcept that in the case of a 
contract entered into by a conference or 
shippers* association. Individual 
members need not be named unless the 
contract includes or excludes specific 
members. In the event the list of 
affiliates is too lengthy to be included on 
the first page, reference shall be made to 
the exact location of such information. 

(2) On the second and subsequent 
pages: (i) The complete terms of the 
contract, including: 

(A) All essential terms as required 
under 5 514.17. preferably in the order 
and format prescribed by § 514.17(d); 
and 

(B) Other terms of the contract; 

(ii) (A) A description of the shipment 
records which will be maintained to 
support the contract; and 

(B) The address, telephone number, 
and title of the person who will respond 
to a request by making shipment records 
available to the Commission for 
inspection under paragraph (m) of this 
section; and 

(iii) The number of free days and 
charges for use of carrier or conference 
provided equipment. The carrier or 
conference may reference its tariff of 
general applicability or equipment 
interchange tariff. In those instances, 
reference need be made to Tariff Rule 21 
(§ 514.15(b)(21)) and the applicable tariff 
number only. 

(3) On the signature page: (i) 
Signatures of all necessary contract 
parties; and 

(ii) A certification of shipper status in 
accordance with paragraph (e) of this 
section. 

(i) [Reserved] 

(j) Contract rejection and notice: 
implementation-^!) Initial filing and 
notice of intent to reject —(i) Within 20 
days after the initial filing of the 
contract, the Commission may notify the 
filing party of the Commission’s intent to 
reject a service contract and/or 
statement of essential terms that does 
not conform to the form, content and 
filing requirements of the Act or this 
part. The Commission will provide an 
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explanation of the reasons for such 
intent to reject. 

(ii) The parties will have 20 days after 
the date appearing, on the notice of 
intent to reject to resubmit the contract 
(in paper form under paragraph (g) of 
this section] and/or statement of 
essential terms (in electronic form under 
§ 514.17), modified to satisfy the 
Commission's concerns. 

(2) Rejection. The Commission may 
reject the contract and/or statement of 
essential terms if the objectionable 
contract or statement: 

(i) Is not resubmitted within 20 days of 
the notice of intent to reject; or 

(ii) Is resubmitted within 20 days of 
the notice of intent to reject as provided 
in paragraph (j)[l](iil of this section, but 
still does not conform to the form, 
content or filing requirements of the Act 
or this part 

(3) Implementation; prohibition ami 
rerating, (i) Performance under a service 
contract may begin without prior 
Commission authorization on the day 
both the service contract and statement 
of essential terms are on file with the 
Commission, except for rejection under 
paragraph (j)(3Kii) of this section; 

(ii) Wnen the filing parties receive 
notice that the service contract or 
statement of essential terms has been 
rejected under paragraph (j)(2) of this 
section: 

(A) Further or continued 
implementation of the service contract is 
prohibited; 

(B) All services performed under the 
contract shall be rerated in accordance 
with the otherwise applicable tariff 
provisions for such services with notice 
to the shipper or 8hip>pers' association 
within 30 days of the date of rejection; 
and 

(C) Detailed notice shall be given to 
the Commission under paragraph (g)(2) 
of this section within 30 days ot 

(7) The rerating or other accoxmt 
adjustment resulting from rejection 
under this paragraph; and 

[2\ Final settlement of the account 
adjusted under paragraph (i)((5)(u)(C)( 

7) of this section. 

(4) Period of availability. Ihe 
minimum 30>day period of availability of 
essential terms required by paragraph 
(f)(1) of this section shall be suspended 
on the date of the notice of intent to 
reject a service contract and/or 
statement of essential terms under 
paragraph U)(l)(i) of this section and a 
new 30<lay period shall commence upon 
the resubmission thereof under 
paragraph (j)(l)(ii) of this section. 

(k) Modification, correction and 
cancelation of service contract terms. 

The essential terms originally set forth 
in a service contract may not be 


amended but may be corrected pursuant 
to this section and § 514.17. 

fl) Request for correction. Either 
party to a filed service contract may 
request permission to correct clerical or 
administrative errors in the essential 
terms of a filed contract Requests shall 
be filed, in duplicate, with the 
Commission's Office of the Secretary 
within 45 days of the contract's filing 
with the Commission and shall include: 

(1) A letter of transmittal explaining 
the purpose of the submission, and 
providing specific information to 
identify the service contract to he 
corrected; 

(ii) A paper copy of the proposed 
correct essential terms. Corrections 
shall be indicated as follows: 

(A) Matter being deleted shall be 
struck through; and 

(B) Matter to be added shall 
immediately follow the language being 
deleted and be underscored 

(iii) An affidavit from the filing party 
attesting with specificity to the factual 
circumstances surrounding the clerical 
or administrative error, with reference 
to any supporting documentation: 

(iv) Documents supporting the clerical 
or administrative error; and 

(v) A brief statement from the other 
party to the contract concurring in the 
request for correction. 

(2) Filing and availability of 
corrected materials, p) If the request for 
correction is granted, the carrier or 
conference shall file the corrected 
contract provisions under this section 
and/or a corrected statement of 
essential terms under § 514.17, using a 
special case number under 

§ 514-9(bJ[19). Corrected essential terms 
shall be made available to all other 
shippers or shippers* associations 
similarly situated for a specified period 
of no less than fifteen (15) days from the 
date of the filing of the corrected 
essential terms. The provisions of 
paragraphs (0(1) to (f)(3) of this section 
shall otherwise apply. 

(ii) The provisions of paragraph 
(k)(2)(i) of this section do not apply to 
clerical or administrative errors that 
appear only in a confidentially filed 
service contract but not also in the 
relevant essential terms publication. 

(iii) Any shipper or shippers* 
association that has previously entered 
into a service contract that is corrected 
pursuant to this paragraph may elect to 
continue under that contract with or 
without the corrected essential terms. 

(3) Cancelation. See paragraph (1) of 
this section and § 514.4(e)(2). 

(1) Accounting adjustments; rerating; 
notice —(1) Account adjustment; 
rerating^ii Events and damages 
covered by contract An account shall 


be adjusted when there is either liability 
for liquidated damages under 
§ 514.17(d)(8)(v). or the occurrence of an 
event descried in § S14.17(d)(8](vi). 

(ii) Mutual termination or shipper 
failure to meet cargo minimum not 
covered by the contract In the event of 
a contract termination which is not 
provided for in the contract itself and 
which results from mutual agreement of 
the parties or because the shipper or 
shippers* association has failed to 
tender the minimum quantity required 
by the contract: 

(A) Further or continued 
implementation of die service contract is 
prohibited; and 

(B) The cargo previously carried under 
the contract shall be rerated according 
to the otherwise applicable tariff 
provisions of the carrier or conference in 
effect at the time of each shipment. 

(2) Notice to contract party. A 
proposed final accounting or reratlng 
under this section shall be issued to the 
appropriate contract party within 00 
days of termination, ^scontinuance, 
breach or default of the service contract, 
for; 

(1) Liability for liquidated damages 
under § 514.17(d)(8}(v); 

(ii) The occurrence of an event under 
§ 514.17(d)(8)(vi); or 

(iii) Termination, breach or default not 
covered by the contract 

(3) Notice to Commission. Detailed 
notice of any termination, rerating, and/ 
or account adjustments, as welf as final 
settlement of an adjusted account, shall 
be given to the Commission under 
para^aph (g)(2) of this section. 

(m) Record keeping and audit —(1) 
Records retention for five years. Every 
common carrier or conference shall 
maintain service contract records in an 
organized, readily accessible or 
retrievable manner for a period of five 
years from the termination of each 
contract. 

(2) Where maintained, (i) Service 
contract records shall be maintained in 
the United States> except that service 
contract records may be maintained 
outside the United States if the 
Chairman or Secretary of a conference 
or President or Chief Executive Officer 
of a carrier certifies annually by January 
1. on a form to be supplied by the 
Commission, that service contract 
records will be made available as 
provided in paragraph (m)(3] of this 
section. 

(ii) If service contract records are not 
made available to the Commission as 
provided in paragraph (m](3) of this 
section, the Commission may cancel any 
carrier's or conference's right to 
maintain records outside the United 
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States pursuant to the certification 
procedure of paragraph (m)(2) of this 
section. 

(3) Production for audit within 30 
days of request Every common carrier 
or conference shall, upon written 
request of the Director, Bureau of 
Investigations, or the Director of any 
District Office, submit requested service 
contract records within 30 days from the 
date of the request. 

Subpart C^Form, Content and Use of 
Tariff Data 

§ 514.8 Electronic filing. 

(a) Exemptions, (1) All tariffs 
required to be filed by this part shall be 
filed in the proper electronic form and 
manner unless specifically exempted by 
the Commission. 

(2) A petition for a temporary 
exemption from the electronic filing 
requirements of this part shall be filed 
with the Secretary of the Commission 
under § 502.69 of this chapter and 
§ 514.21. Unless a complete exemption 
from filing tariff material is warranted, 
the petitioner obtaining the exemption 
will still be required to file tariffs in 
paper format during the period of the 
exemption. 

(b) User manual A user manual for 
electronic filing (and/or retrieval) may 
be purchased from BTCL for a fee set 
forth in § 514.21. The user manual 
contains the following: 

(1) ATFlFundamentals Guide, Y/\i\ch 
provides the basic ATFI concepts and 
the general system background to 
understand the procedures for ATFI use. 

(2) ATFI System Handbook, which 
describes system use characteristics, 
provides high-level introduction to 
users’ interfaces, i.e., menus and 
screens, outlines the information 
contained in the guides, and is a quick 
reference source for experienced users. 

(3) A TFI Tariff Retrieval Guide, 
which provides complete instructional 
detail on the retrieval procedures to 
access all components of a tariff using 
the ATFI central site system in 
interactive mode. 

(4) A TFI Interactive Filing Guide, 
which provides complete instructional 
detail on the interactive filing 
procedures to create and maintain all 
components of a tariff using the ATFI 
central site system in interactive mode. 

(5) ATFI *Ratch Filing Guide” (see 
paragraph (d)(3) of this section), which 
presents information to tariff filers who 
prepare new tariff submissions or 
modifications in an “off-line” or batch 
mode, and then submit the batch filings 
to the Commission either electronically 
(on-line batch) or by tape (tape or in¬ 
bulk batch). Contains the ATFI 
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transaction sets for proper formatting of 
batch filings. 

(c) Filing: types of filing. In all cases, 
interactive, on-line batch or tape batch, 
the filing session is processed 
immediately after submission/receipt of 
the filing session information. The ATFI 
system assigns the filing date, which is 
the processing date in local time in the 
U.S. Eastern Time Zone. After the filing 
session is processed, a filing results 
message is placed in the filers electronic 
mailbox on the central site system. 

(1) Interactive filing. Interactive tariff 
filing uses a modem and VT-lOO-type 
terminal (or VT-lOO-type terminal 
emulation on a personal computer) for 
ATFI access to create tariff filings, 
verify previous filings, and perform 
sample freight calcidations for 
verification of filed information, using 
ATFI system screens and pop-up 
windows. The modem must adhere to 
one of the following standards: Bell 212 
(1200 baud); CCITT V.22 (2400 baud); or 
CCITT V.32 (9600 baud). The filing is 
submitted when the filer executes the 
command to “File all Authorized 
Changes” and ATFI’s “sent” response 
indicates completion of that filing 
session submission. 

(2) On-line batch filing. On-line batch 
filing is performed by transmission of 
prepared tariff material to the ATFI 
system over dial-up lines from the filer’s 
own computer, using published ATFI 
transaction set formats and the KERMIT 
file transfer protocols. The conclusion of 
the file transfer sequence is a positive 
keyboard entry to initiate the transfer 
and a response that indicates 
completion of that submission. The 
modem requirements are the same as 
those in paragraph (c)(1) of this section. 
On-line batch filing requires a computer 
and software capable of producing tariff 
material according to the ATFI 
transaction sets, and transmitting via 
KERMIT protocol. KERMIT is public 
domain software and is available from: 
KERMIT Distribution. Columbia 
University Center for Computing 
Activities, 612 West 115th Street, New 
York. NY 10025. 

(3) In-bulk (tape) batch filing. Tape 
batch filing is accomplished by physical 
delivery of prepared tariff material on 
magnetic tape, in the published ATFI 
transaction set formats, to the ATFI 
Computer Center. The session is 
processed after receipt of the tape at the 
ATFI Computer Center. In-bulk batch 
filing requires a computer and software 
capable of producing tariff material 
according to the ATFI transaction sets, 
and recording this on 9-track 1600 bpi or 
6250 bpi tape according to standards 
outlined in the “Batch Filing Guide.” See 
paragraph (d)(3) of this section. 
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(d) General format requirements —(1) 
Database format The ATFI database is 
structured from tariff data elements and 
the tariff objects (see paragraph (h) of 
this section) formed by logical grouping 
of those elements. For example, a TTLI is 
a tariff object which contains data 
elements for origin, destination, rate, 
basis, service, etc. The tariff objects are 
relational, with the “master” record 
being the organization record for a firm. 
One or more tariff records would be 
“related” to that organization record. All 
required and optional Tariff Rules, any 
number of commodity descriptions, 
desired location groups and inland rate 
tables are related to a specific tariff 
record. TLIs are related to a specific 
commodity description and assessorial- 
charge algorithms are related to specific 
Tariff Rules, commodity descriptions or 
TLIs. This relational structure allows 
interactive ATFI users to quickly locate 
specific tariff objects regardless of the 
filing organization, tariff type or trade. 
Although the data formats are very 
precise and the CRT displays standard, 
the traditional page format is no longer 
in use. See paragraph (1)(1) of this 
section. 

(2) Batch transmission. Batch 
transmission of tariff materials to the 
ATFI computer, either on-line or in-bulk, 
is governed by the transaction sets 
contained in the “Batch Filing Guide.” 
Tariff filings not complying with the 
regulations in this part or the formats 
and valid codes contained in the “Batch 
Filing Guide” are subject to rejection. 

(3) ”Batch Filing Guide, ” The ATFI 
“Batch Filing Guide” is published and 
updated in Pike and Fischer “Shipping 
Regulation.” SR 322:421. and a copy is 
available from the FMC. The ATFI 
“Batch Filing Guide” is incorporated by 
reference in this part, as approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. The “Batch Filing Guide” 
includes the following items: 

(i) Transaction sets. The transaction 
set formats also include transaction set 
segments, data elements, and reference 
tables. 

(ii) Data Element Dictionary ("DED”) 
and Valid Reference Table Entries for 
certain data elements (e.g.. service 
codes, container type codes, currency 
codes, etc.), calculation statement 
definitions, and condition and 
calculation statement data fields. For 
interactive filing, valid reference table 
entries can be accessed on help screens. 

(4) Adding new transaction data. 
Requests for additions to the transaction 
set data dictionary or reference tables 
shall be submitted to BTCL. When 
additions are made to the ATFI data 
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dictionary, a minimum of sixty days* 
notice will be given to the public via the 
ATFI system news, available at system 
logon, and by other established 
Commission communications 
procedures. Requests may include 
additions to any of the following term 
and reference lists: Cities: States and 
provinces; Countries; Ports; Condition 
statements; Calculation statements; 
Weight units; Volume units; Container 
sizes; Container types; Container 
temperatures; Hazard codes; Inland 
modes; Packaging types; Service types; 
Shipment types; Stuffing mode; Stripping 
mode; and Currencies. 

(e) Hardware and software 
requirements. The basic equipment suite 
necessary to access ATFI is a VT-100- 
type terminal (including CRT) and a 
modem. A more sophisticated suite for 
ATFI access would be composed of a 
personal computer (PC) (including CRT), 
a VT-100 emulation software package, 
and a modem. For batch filers the 
transmitted filing session must be 
formatted to comply with the 
transaction sets. The transmission may 
be via the use of KERMIT file transfer 
protocols after establishing a link for on¬ 
line batch filing with the ATFI central 
site computer (see paragraph (c)(2) of 
this section). 

(f) Password and User ID, (1) System 
identification ("ID”) for logon and initial 
password assignments, for either filing 
or retrieval, are obtained by submitting 
to BTCL the ATFI User Registration 
Form (exhibit 1 to this part), along with 
the proper fee under § 514.21 and other 
necessary documents prescribed by 

§ 514.4(d) of this part. The logon IDs and 
Passwords are issued to individual 
users. Logon IDs remain constant unless 
circumstances dictate a change 
(forgotten, lost, compromised, etc.); 
however, passwords should be changed 
during the first session and regularly 
after that. Each ATFI user is responsible 
for maintaining security and control 
over its individual password. 

(2) Because ATFI will have 
sophisticated accounting and reporting 
functions to track utilization for user 
charges under § 514.21 and other 
purposes, users who disclose their logon 
ID or password assume the following 
risks: 

(i) System use by another person 
using the "borrowed” logon ID will be 
included in the utilization statistics for 
the registered user; 

(ii) The "borrowing** user may change 
the password, thus precluding use by the 
registered user, and 

(iii) Substandard, inaccurate or 
rejected filings by the "borrowing** 
person will be traced to the registered 
user in an audit. 


(g) Connecting to A TFI: procedures. 

If ATFI user equipment (hardware and 
software) is compatible with the 
configurations specified in paragraph (e) 
of this section, and the proper ID and 
password have been obtained under 
paragraph (f) of this section, on-line 
ATFI services (interactive retrieval, 
interactive filing, and on-line batch 
filing) are available to users registered 
for the respective services, over 
commercial telecommunications using 
standard asynchronous modems with 
data rates up to 9600 baud. The dial-up 
procedures and number (including the 
ATFI Hot Line number) are available 
through BTCL at (202) 523-5796. 

(h) Major menu selections. Proper 
connection will lead the user to the 
"ATFI LogcrMenu,** which allows 
selections for **Retrieval CBI,*’ 
*‘Mailbox,’* "ATFI System News,'* 
"Change Password,*' "Screen Setup,” 
and "Logoff.” Additionally, a registered 
filer can access "Interactive Filing,” 
"Filing CBI,” and "Filing Practice,” while 
a registered retriever can access "Tariff 
Retrieval” and "Retrieval Practice.” 
Upon the selection of either "Interactive 
Filing” or "Tariff Retrieval,” the user 
will be led to the "Main Menu," which 
allows selection (with help screens and 
windows) of the following items and 
subitems (see also the anti-rebate policy 
notice in paragraph (j) of this section). 
The tariff objects (in addition to * 
"Commodity Descriptions** and * 

"TLIs*’) are marked with an asterisk (*). 

(1) Select Tariff. This selection allows 
access to a particular tariff which can be 
selected by "Organization Number,” 
"Origin” and "Destination,” and/or 
"Organization Trade Name.** 

(2) Rote Inquiry, This selection is 
used for "Commodities** (§ 514.13(a)), 
“TUs” (§ 514.13(b)). "Access Dates** 

(§ 514.10(a)(1)). and "Algorithms” for 
assessorial charges and calculations 
(i 514.10(d)). For essential terms 
publications, "Rate Inquiry” provides 
access to the * "Essential Terms** of 
service contracts (§ 514.17). 

(3) Other Tariff Components. This 
selection provides another menu for: 

(i) ^ Rules (Tariff Rules), See 5 514.15. 

(ii) Inland Rotes. (This provides 
access to ^ "Inland Rate Tables.") See 
§ 514.14. 

(iii) Commodity Index. (This can also 
be accessed from the "Commodity 
Search** screen under "Rate Inquiry.") 

See § 514.13(a)(4). 

(iv) * Location Groups. See 
§ 514.10(b). 

(v) Tariff Definition. This selection 
provides another menu for: 

(A) * Tariff Record, See S 514.11(b). 

(B) Origin Scope. See § 514.11(c). 


(C) Destination Scope. See 
§ 514.11(c). 

(D) Governing Tariffs. See § 514.12. 

(E) * Organization Record. (This item 
is more directly available by filers who 
have the authority to edit the 
"Organization Record.") See 5 514.11(a). 

(vi) Currency. See § 514.10(c). 

(vii) Select Tariff. 

(viii) New Access Dote. See 
§ 514.10(a)(1). 

(4) Display Options. 

(5) Filing Utilities (filers only). 

(6) Exit Tariff System. 

(7) Vl.OO Information. 

(i) [Reserved] 

(j) Anti-rebate tariff notice. To further 
implement the United States policy 
against untariffed rebates, as reflected 
in § 514.1(c)(l)(iii), the following notice 
will appear after logon to the ATFI 
system: X 

The foreign commerce carriers whose 
tariffs are recorded within this system have a 
policy against the payment of any rebate, 
directly or indirectly by the company or by 
any officer, employee or agent, which 
payment would be unlawful under the 
Shipping Act of 1984. Such policy has been 
certified to the Federal Maritime Commission 
in accordance with the Shipping Act of 1984. 
The shipping statutes also prohibit rebates in 
the domestic offshore trade. 

(k) Publication: paper copies of tariff 
moterial^X] Publication —(i) 
Availability for inspection. During 
normal business hours, every carrier, 
conference and terminal operator shall 
promptly make available to the public, 
in paper or electronic form, all tariff 
material required by this part to be filed 
by the carrier, conference or marine 
terminal operator, as well as all 
Commission actions affecting such tariff 
material, such as rejections, 
suspensions, etc. A reasonable charge, 
such as for a regular subscription, may 
be made for this service, except that 
domestic offshore carriers shall provide 
this service free of charge to the 
governor (or governor's designee) of any 
state, commonwealth or territory for 
domestic offshore tariffs pertaining to 
trades affecting the particular state, 
commonwealth or territory. 

(ii) Carrier facilities in domestic 
offshore commerce. Every domestic 
offshore carrier, in addition to the 
requirements of paragraph (k)(l)(i) of 
this section, shall make available to the 
public at each facility at which it 
receives freight or passengers for 
transportation, or at which it employs a 
general or sales agent, all tariff material 
governing transportation to and from the 
facility in question. 

(iii) Assistance to the public. Persons 
requesting to inspect tariff materials 








46070 


Federal Register * / Vdl. 561 No. 174 / MehBay, September 9, 1991 / *PWposed‘Rtifes 


shall, upon reasonable notice, be 
provided sufficient instruction or 
assistance to allow them to ascertain 
both the present and proposed rates, 
charges, classifications. Tariff Rules and 
practices of the tariff owner. 

(iv) Tariff Rule containing public 
access details. Tariff filers shall set 
forth in detail in Tariff Rule 30 

(§ 514.15(b)(30)) all costs, conditions and 
arrangements for public inspection of 
tariff material. 

(v) Official copies. The official 
version of a tariff will be the version of 
any and all tariff objects published and 
effective on a specific date in the ATFI 
central site computer or the ATFI 
archives. Individual tariffs are 
accessible by registered ATFI 
interactive retrievers and by the public 
at terminals in the Commission's Tariff 
Control Center. 

(2) Certified paper copies of tariff 
material. Tlie Commission will publish 
paper pages containing filed tariff 
information only for special Commission 
requirements, e.g., for requested 
certification of tariff data by the 
Commission Secretary for official use in 
court and in other governmental 
proceedings under S 503.43(c] of this 
chapter and S 514.21(d). The pages 
produced for these purposes will not 
reflect the formats of traditional, page- 
based tariffs, but will present tariff 
objects in effect or filed to become 
effective on a specific date. The paper 
format may reflect the printing of a 
computer screen display or the retrieval 
and printing of a specific portion of a 
tariff in the ATFI database or the ATFI 
database archives. 

(1) Certification of batch filing 
software. (1) The Commission will not 
make available to the public software 
packages for firms to use in formulating 
tariff filings. The Commission has 
released the "Batch Filing Guide" (with 
transaction sets) into the public domain 
so that qualified commercial firms can 
develop enhanced batch filing software 
for the general market. 

(2) Certification. Firms which develop 
batch filing software, by appointment 
through BTCL and payment of the fee 
set forth in § 514.21, will be certified for 
submission of batch files to the ATFI 
system. The certification will require 
submission of tariff filing sessions to 
ATFI, with an evaluation of the actual 
results of the attempted filings to ensure 
that the transaction set formats are 
properly employed and that the filing 
residts are consistent with the filer's 
expectations. 

(m) A TFI screens. The sample 
screens used to illustrate tariff objects in 
this part simulate parts of. but are not 
the actual, completed ATFI screens used 


in the electronic filing and retrieval of 
tariff data, which may also change with 
technical or regulatory developments. 
Moreover, certain fields appearing on 
the actual ATFI screens may be blocked 
off from directly entering all or certain 
data in such fields, because of default 
procedures, developing and copying 
data from other, preliminary screens, 
etc. Accordingly, filers must carefully 
follow instructions in order to properly 
enter complete and accurate tariff data. 

(n) Validation of data. Tariff data 
submitted to ATFI for filing are screened 
for compliance with ATFI conformity 
checks, and certain data not 
automatically rejected by the conformity 
checks are flagged for Commission 
examiner review. 

(1) Conformity checks. The 
conformity checks are syntax checks, 
validity checks and associative checks. 
For interactive filing, the ATFI system 
will generally not accept tariff material 
which fails conformity checks and the 
on-line filer can immediately correct its 
proposed filing before final submission 
to the ATFI database. Commercially 
developed batch filing software can be 
designed to accomplish the same 
functionality. However, all proposed 
filings of tariff materials must undergo 
the routine system conformity checks 
before they can be received into the 
database. Filers will be notified of 
automatic rejections at this stage by 
electronic mail, with followup letter, if 
necessary. The conformity checks are: 

(i) Syntax Checks. Tariff material will 
be checked for file integrity, proper data 
types, field lengths, and logical sequence 
according to the "Batch Filing Guide's" 
transaction sets. Data not conforming to 
the data element format or type in the 
"Batch Filing Guide's" Data Element 
Dictionary ("DED") and the sequence 
requirements of the transaction sets and 
segment definitions will result in 
rejections of submitted tariff data to 
include the possible rejection of an 
entire filing if form and format errors are 
extensive enough to preclude 
processing. 

(ii) Validity Checks. Certain data 
elements of filed tariff material will also 
be checked for data validity by type 
against the DED's published reference 
tables, such as for container types and 
sizes, rate basis, and packaging. See 

§ 514.13(b). 

(iii) Associative Checks. The 
following are some representative types 
of associative checks performed by the 
ATFI system to check for logical 
conformity with established tariff filing 
rules. 

(A) Any new or amended tariff 
matter must have: 


(7) A valid organization number and 
name (§ 514.11 (b)(lMii) and (b)(2)). 

[2] No suspended carrier or object 
status (See §5 514.1(c)(1) and 514.19). 

(5) Agent/individual authorized to 
make filing (§ 514.11 (a)(9)(iii)). 

[4] Filing date same as or prior to 
effective date (§ 514.10(a)). 

(5) (Certain tariff matter.) Expiration 
date ^ days or more after filing date 
(§ 514.10(a)). 

[6] Valid and appropriate filing/ 
amendment codes (§ 514.9). 

(2) Valid and appropriate filing, 
effective, thru and expiration dates 
(§§ 514.9 and 514.10(a)). 

(5) When used, valid special case 
number and filing/amendment code ' 

with no other filing/amendment codes 
entered (§ 514.9(b)(19)). 

(B) Tariff records (5 514.11(b)) must 
have new (unique to carrier/conference/ 
terminal) tariff number 

(§ 514.11(b)(l)(ii)). 

(C) Commodity description records 
(§ 514.13(a)) must have: 

(Jf) Complete textual description and 
unique number. 

[2] At least one commodity index 
entry. 

(5) Vabd harmonized code. 

(D) Tariff line item (TLIJ records 
(5 514.13(b)) must have a valid: 

(7) Commodity descripticn and code 
(§ 514.13(b)(5)). 

[2] TU code (5 514.13(b)(6)). 

(5) Origin and destination 
(8 514.13(b)(15)). 

(4) VIA PORT entry when origin or 
destination is not a port or port group 
(8 514.13(b)(16)). 

(5) Rate basis (8 514.13(b)(17)). 

(6) A specified rate (8 514.13(b)(19)). 

(E) Tariff Rules (8 514.15(b)) must 
have: 

(1) All mandatory rules. 

[2] Number of new Tariff Rule not 
previously used in that tariff. 

(F) New or enlarged scope (certain 
tariffs) must have effective date 30 days 
or more after filing date (8 514.11(b)(10)). 

(G) Essential terms (8 514.17) must 
have: 

(1) All mandatory terms (8 514.17(d)). 

[2) Availability date at least 30 days 
greater than the filing date 

(8 514.17(d)(3)). 

(5) All amendments filed with a 
special case numl'er (88 514.7(k) and 
514.9(b)(19)). 

(2) Flag for FMC examiner review. In 
ATH, electronic conformity checks 
cannot be designed to check and pass/ 
fail every possible rejection situation, 
such as. for example, conflicting texts or 
ambiguous language. Other matters, 
such as filings of controlled carriers, 
require policy review under the 1964 
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Act. For these reasons. ATFI will 
automatically queue for review by a 
Commission examiner the items which 
survive the conformity checks described 
in paragraph (n)(l) of this section. The 
following are representative types of 
items flagged for examiner review: 

(i) Any new or amended tariff matter: 

(A) Of a controlled common carrier, 

(B) With a filing/amendment code of 

'•a " “A:. " "Af." '' ‘T.'' or 

(§ 514,9(b)). 

(C) When a special case number is 
present (§ 514.9(b)(19)). 

(ii) All tariff record filings and 
amendments (§ 514.11(b)). 

(iii) All new commodity descriptions 
(§ 514.13(a)). 

(i v) Tariff line item (TLI) records 
(§ 514.13(b)): 

(A) With any increase and the filing/ 
amendment code does not contain an 
"A"or “G"(§ 514.9 (b)(1) and (b)(7)). 

(B) With any non-rate data changes 
(§ 514,13(b)(17)). 

(v) All Tariff Rules (§ 514.15). 

(vi) Location groups (§§ 514.9(b)(16) 
and 514.10(b)): 

(A) Any new group or addition to 
group. 

(B) Any deletion of a group member. 

(vii) All sendee contract essential 
terms filings. (§ 514.17). 

(3) Status/rejection codes. The 
command line at the bottom of most 
ATFI screens provides a “Status** option 
for retrievers to determine whether an 
ATFI object is accepted, rejected, 
suspended, etc., and the reasons 
therefor. The DED “FMC Status/ 

Rejection Code** provides numeric, two- 

digit codes for this purposes, e.g., *‘01_ 

Not rejected; item accepted.*’ 

§ 514.9 Filing/Amendment codes and 
required notice periods. 

(a) General. (1) Under the shipping 
statutes, various types of tariff material 
require different notice periods 
(beginning with the filing date) before 
they may become effective. For 
example, a new tariff or a rate increase 
usually requires 30 days* notice before 
the effective date. See § 514.4(a). 
Paragraph (b) of this section describes 
the different notice periods for the 
various types of filed tariff items and 
their corresponding filing/amendment 
codes (symbols), which shall be 
carefully entered by the filer for the 
purposes of guiding the user and 
triggering accurate associative checks to 
ensure the integrity of the filed tariff 
material. See § 514.8(n). The ATFI 
system makes available a Help screen 
which also lists the uniform symbols. 

(2) Multiple symbols. Filed tariff 
material frequently can be coded with 
more than one symbol. Accordingly, the 


field, “Amendment Type,** appearing on 
most ATFI screens, will usually allow 
up to three different, compatible 
symbols, but see paragraph (b)(19) of 
this section. 

(3) Symbol(s) resulting from deletion. 
When amendments deleting existing 
tariff matter alter the amount paid by 
the shipper/consignee, the effect of this 
change shall be indicated by the proper 
code symbols), as required by 
paragraph (b) of this section. 

(4) Restricted use of symbols. The 
codes or symbols prescribed in 
paragraph (b) of this section may not be 
used for any other purpose, nor shall 
any symbol be used other than the 
appropriate symbols) described in 
paragraph (b) of this section. 

(5) Essential terms and terminal 
tariffs. Due to the absence of most of the 
notice requirements otherwise 
applicable to carrier or conference 
tariffs, the use of symbols under this 
section for terminal tariffs will be 
optional. Symbols for essential terms of 
service contracts under § 514.17 will 
usually be limited to “I” for initial filings 
and “5“ for amendments. 

(b) Filing/Amendment codes and 
notice periods. For tariffs in foreign and 
domestic offshore commerce, the 
following are the notice periods for 
various types of filings and their 
corresponding symbols. To the extent 
applicable and permitted by the ATFI 
system, the symbols can also be used in 
other types of tariff material, such as 
terminal tariffs. 

( 1 ) * A** Increase (Not a general rate 
increase in domestic offshore commerce 
under paragraph (b)(7) of this section 
/“G7/’ 30 days*notice —(i)(A) Except for 
a general rate increase in domestic 
offshore commerce, amendments which 
provide for changes in rates, fares, 
charges. Tariff Rules or other tariff 
provisions resulting in an increase in 
cost, shall be filed to become effective 
not earlier than 30 days* after the date of 
filing, unless an exemption or special 
permission to become effective on less 
than said 30 days* notice has been 
granted by the Commission. 

(B) With the filing of tariff material 
under this subparagraph, domestic 
offshore carriers shall simultaneously 
submit in paper format any supporting 
data required by part 552 of this chapter. 

(ii) An amendment which deletes a 
specific commodity and rate applicable 
thereto from a tariff, thereby resulting in 
the application of a higher ‘‘cargo, n.o.s.’* 
or similar general cargo rate, is a rate 
increase requiring 30 days* notice under 
this subparagraph. 

(2) [Reserved] 


(3) “C** Change resulting in neither 
increase nor decrease in rates or 
charges: effective upon filing, (i) 
Amendments which result in no change 
in cost to the shipper, such as an 
amendment changing only the name or 
address of the filing party, may become 
effective upon filing; except that all 
changes to controlled common carrier 
tariffs may not become effective earlier 
than 30 days from the date of filing, 
unless special permission has been 
granted by the Commission under 
§ 514.18, or the change affects only tariff 
matters which are the subject of a 
suspension proceeding under § 514.19 of 
this part. 

(ii) An amendment containing a rate 
on a specific commodity not previously 
named in a tariff which results in no 
change in cost to the shipper may 
become effective upon filing, if: 

(A) The tariff contains a “cargo, 
n.o.s.** or similar general cargo rate 
which would otherwise be applicable to 
the specific commodity; 

(B) The specific commodity rate is 
equal to the previously applicable 
general cargo rate; and 

(C) The common carrier is not a 
controlled common carrier which has 
not received special permission or an 
exemption authorizing the amendment, 

(4) [Reserved] 

(5) *E** Expiration: effective upon 
filing unless it results in on increase 
under paragraph (b)(1) **A** or (b)(7) “G** 
of this section. When amendments 
deleting or expiring existing tariff matter 
alter the amount to be paid by the 
shipper/consignee, the effect of this 
change shall be indicated by other 
symbol(s] under this paragraph (b). 
Otherwise, expired or deleted matter, 
such as an amendment completely 
cancelling a tariff due to a cessation of 
all service by the carrier between the 
ports or points listed in the cancelled 
tariff, may take effect upon filing. 

(6) [Reserved] 

(7) “G ’* General rate increase or 
decrease (domestic offshore commerce): 
60days*notice. Amendments of 
domestic offshore tariffs which change 
rates, fares, charges. Tariff Rules, or 
other tariff provisions and which 
constitute a general increase or decrease 
in rates, shall be filed together with any 
supporting material required by part 552 
and § 502.67 of this chapter at least 60 
days prior to their effective date. 

(8) [Reserved] 

(9) “/** New or initial matter: 30 days * 
notice —(i)(A) New tariffs and, except 
for a general increase or decrease in 
domestic offshore commerce, filings 
which provide for new or initial rates. 
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fares, charges. Tariff Rules or other tariff 
provisions, shall be filed to become 
effective not earlier than 30 days after 
the date of filing, unless an exemption or 
special permission to become effective 
on less than said 30 days' notice has 
been granted by the Commission. 

(B) With the filing of tariff material 
under this subparagraph, domestic 
offshore carriers shall simultaneously 
submit in paper format any supporting 
data required by part 552 of this chapter. 

(ii) Initial filings of essential terms of 
service contracts under S 514.17 of this 
part may not use any symbol other than 

" See paragraph (b)(19)(iii](A) of this 
section for corrections to essential 
terms. 

(10) [Reserved] 

(11) “AT" Rate or charge filed by a 
controlled common carrier member of a 
conference under independent action 

fforeign commerce): effective upon filing 
if decrease. 

(i) All changes to controlled common 
carrier tariffs may not become elective 
earlier than 30 days from the date of 
filing unless special permission has been 
granted by the Commission under 

§ 514.18, or the change affects only tariff 
matters which are the subject of a 
suspension proceeding under § 514.19 of 
this part. 

(ii) Conferences may file on behalf of 
their controlled common carrier 
members lower independent-action 
rates on less than 30 days' notice, 
subject to the requirements of their 
basic agreements and subject to such 
rates being filed at or above the level set 
by a member of the conference that has 
not been determined by the Commission 
to be a controlled common carrier 
subject to section 9 of the 1984 Act. in 
the trade involved. 

(12) [Reserved] 

(13) Transportation of U.S. 
Department of Defense cargo by 
American-flag common carriers under 
terms and conditions negotiated and 
approved by the Military Sealift 
Command (**MSC*). (Foreign 
Commerce): Effective upon filing. Under 
§ 514.3(b)(4), the following services are 
subject to continuing special permission 
authority to deviate from the 30-day- 
nolice requirement of section 8 of the 
1984 Act: Transportation of U.S. 
Department of Defense cargo by 
American-fiag common carriers under 
terms and conditions negotiated and 
approved by the Military Sealift 
Command (MSC), if all the following 
conditions are met: 

(i) Exact copies of ail common carrier 
quotations or tenders accepted by MSC 
are filed with the Commission as soon 
as possible after they are approved by 


MSC, but no later than on the effective 
date; 

(ii) The use of the filing symbol 'Vn" is 
understood by the filer to mean that the 
tarifi material filed is submitted in 
accordance with the requirements of the 
Shipping Act of 1984 and this part; 

(iii) Tenders submitted for filing are to 
be consecutively numbered by the 
respective common carriers as part of a 
distinct tariff series; and 

(iv) Amendments to tenders must also 
be filed with the Commission. 

(14)-(15) [Reserved] 

(16) Extension of service to 
additional port(s) at rates already in 
effect for similar services at the port(s) 
being added; or the carriers 
establishment of additional terminal 
facilities at the portfs) already served, 
at the same rates as those currently 
applicable to comparable facilities of 
the carrier at the same port. 

(i) 7/7 domestic offshore commerce: 

(A) Amendments extending actual 
service to additional ports at rates or 
fares already in effect for similar service 
at the ports being added may take effect 
upon filing; and 

(B) Carriers may file to be effective 
upon filing amendments establishing 
additional terminal facilities for loading 
or discharging cargo at ports or harbors 
already served, but only if the rates to 
be charged at such facilities are the 
same as those currently applicable to 
comparable facilities of the carrier at 
the same port or harbor. 

(ii) In foreign commerce: 

(A) Amendments which provide for 
the addition of a port or point to a 
previously existing origin or destination 
field may become effective upon filing. 

(B) A deletion of a port or point from a 
previously existing origin or destination 
field may not be coded with a *T ," but 
shall be coded with other appropriate 
symbol(s) under this section. 

(17) [Reserved] 

(18) "7? " Reduction (Not a general 
rate decrease in domestic offshore 
commerce under paragraph (b)(7) of 
this section) —(i) Domestic offshore 
commerce (30 days* notice}^[A] Except 
for a general rate decrease, amendments 
to domestic offshore tariffs which 
provide for changes in rates, fares, 
charges. Tariff Rules or other tariff 
provisions resulting in a decrease in 
cost, shall be filed to become effective 
not earlier than 30 days after the date of 
filing, unless an exemption or special 
permission to become effective on less 
than said 30 days* notice has been 
granted by the Commission. 

(B) With the filing of tariff material 
under this subparagraph, domestic 
offshore carriers shall simultaneously 


submit in paper format any supporting 
data required by part 552 of this chapter. 

(ii) Foreign commerce. Amendments 
which provide for changes in rates, 
charges. Tariff Rules, reguls^tions or 
other tariff provisions resulting in a 
decrease in cost to the shipper may 
become effective upon filing; except that 
all changes to controlled common 
carrier tariffs may not become effective 
earlier than 30 days from the date of 
filing, unless special permission has 
been granted by the Commission under 
§ 514.18, or the change affects only tariff 
matters which are the subject of a 
suspension proceeding under § 514.19 of 
this part. 

(19) "S " Special case matter, effective 
upon filing unless otherwise directed by 
the Commission. Special case numbers 
will be develo(>ed and issued by the 
Commission and shall be enter^ by the 
filer, along with the symbol "S. *' Special 
case matter may not be filed with other 
types of amendments, including special 
case matter with other special case 
numberfs). When filing special case 
matter, no filing/amendments codes 
other than "5" may be used. Special 
Case filings may arise from the 
following situations: 

(i) Special permission under § 514.18. 

(ii) Special Docket decision imder 
§ 502.92 of this chapter. 

(iii) Correction or resubmission of 
essential terms. 

(A) Correction under §§ 514.7(k) and 
514.17. 

(B) Resubmission after notice of intent 
to reject under § 514.7(jJ. 

(iv) Filing to put tariff in order after 
rejection or overturning a rejection. 
(Except with the use of the Thru-date 
under § 514.10(a)(5), the ATFI system 
cannot by itself restore material that has 
been superseded or rejected, so the filer 
is required to make any filings to put its 
tariff in order, through the special case 
procedures, if necessary.) 

(v) Filing of tariff data after 
suspension under § 514.19. 

(vi) Other situations, as directed by 
the Commission. 

(20) **T* Terminal rates, charges or 
provisions or canal tolls over which the 
carrier has no control: effective upon 
filing. Wherever a tariff includes 
charges for terminal services, canal 
tolls, additional charges, or other 
provisions not under the control of the 
common carrier or conference which 
merely acts as a collection agent for the 
charges, and the agency making such 
changes does so without notice to the 
tariff owner, such provisions may be 
changed in the carrier's or conference's 
tariff upon filing. 
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(21H23) (Reserved) 

(24) Exemptions, (i) Controlled 
carrier data in U.S. bilateral trades or in 
trades served exclusively by controlled 
carriers. (See § 514.3(a)(2).) A controlled 
common carrier shall use the symbol 
“AT* for all tariff material filed under the 
following exempt situations: 

(A) As to any particular rate, the 
controlled common carrier’s tariff 
contains an amount set by the duly 
authorized action of a ratemaking body, 
except that this exemption is 
inapplicable to rates established 
pursuant to an agreement in which all 
the members are controlled common 
carriers not otherwise excluded by this 
paragraph; 

(B) The controlled common carrier’s 
rates, charges, classifications, Tariff 
Rules or regulations govern 
transportation of cargo between the 
controlling state and the United States 
(including its districts, territories and 
possessions); or 

(C) The controlled common carrier 
operates in a trade serv^ed exclusively 
by controlled common carriers. 

(ii) Domestic offshore carrier 1-day 
notice for decreases. The symbol 
shall be used by domestic offshore 
carriers for all filings for w^hich they 
have exemptions under § 514.3(d) to 
make tariff data effective on one day’s 
notice. 

(iii) Other situations involving an 
exemption or continuing special 
permission, as directed by the 
Commission. 

(c) Multiple amendments on same 
day. All filings on the same date, with 
different effectiv^e dates, will be given 
effect by the ATFI system, whether or 
not they amend the same TU. Where 
same-date filings to the same TLI have 
the same effective date, however, only 
the last filing on that date will be given 
effect and the previous filings on the 
same date will be presumed to be 
corrections and are, therefore, void. 

(d) Supplements, “Supplements" to 
tariffs are prohibited. The ATFI system 
will electronically accommodate the 
necessary amendment of each TLI for 
general rate changes. Other matters, 
previously handled by supplements in 
traditionaL page-based tariffs, will be 
handled procedurally and/or through 
Tariff Rules. TLI notes, etc. 

§ 514.10 Other ttems used throughout 
ATFL 

(a) Control dates and history. Various 
control dates are used for tariff material 
filed in and/or retrieved from the ATFI 
system. The following partial screen 
illustrates these dates which are found 
on many ATFI screens and contains 
corresponding numbers keyed to 


explanatory and regulatory 
subparagraphs within this paragraph (in 
addition to ‘Today’s date" which is the 
date of entry into the system and the 
screen). For special date provisions 
applicable to the essential terms of 
service contracts, see § 514.17 (d)(3) to 
(d)(5). 

( :: I 

C§ 514.10(a)] Today: 0lJanl992 

(Always Today's Date] 

1(2}] Filing date: 0lJan1992 

((3)] Effective date: 31Jan1992 

(e.g,, 30 days' notice] 

[(5)] thru: 0lMarl992 

rc4)] Expiration date: C1Hay1992 

[or TLI expires (etc).] 


C(1)(i)l*- Access date: 01Janl992 
(Today's date unless changed] 
(Could be changed to e.g. 
0l0ec1991 or 0lJune1992] 
(dXii) History -Rev ♦Rev 


(1) (i) Access date and history. The 
default date for the Access date is 
"Today's date." Interactive ATFI, 
however, allows the user to set a 
different, desired access date for 
retrieving objects within the tariff. See 
§ 514.8{h)(3)(vii). The system will select 
only tariff items that are in effect on the 
chosen access date. This allows the user 
to examine the tariff as it existed on a 
particular date in the past, or to examine 
rates and Tariff Rules which have a 
future effective date. 

(ii) History: -Rev; -\-Rev, Similar to 
the functiondity of the Access date, the 
followi ng fi metions are also available on 
many ATFI screens: 

(A) History. This function displays 
the entire list of modifications to a tariff 
item. 

(B) ^Rev, This function displays the 
previous revision (one revision at a 
time) of the tariff item just prior to the 
date displayed in the effective date 
field. See paragraph (a)(3) of this 
section. 

(C) •\-Rev. This function displays the 
next (future) revision of the tariff item 
according to the date in the effective 
date field. See paragraph (a)(3) of this 
section. 

(2) Filing date. The filing date, or the 
date any tariff or tariff element is 
processed by ATFI, is used to determine 
the beginning of the advance notice 
period required for various types of 
tariff material under { 514.9(b). The 
filing date is determined for each of the 
three basic types of filing, as follows: 

(i) Interactive. The interactive filing 
system enters a filing date (current date) 
for every tariff object or tariff object 
update to be filed. Proposed objects with 


an outdated filing date will not be 
accept^ by interactive ATFL The day 
of filing is determined by the time of the 
"File all Authorized Changes" command 
at the completion of an interactive filing 
session and the "Sent" response from 
the system, indicating completion of that 
command at the ATFI central site, in 
local time in the U.S. Eastern Time 
Zone. The fimction "FileDate" (or 
"Default-Dates" or "Defaults") enables 
the user to update its proposed filing 
date to match the date of expected 
transmission of the proposed filing. 

(ii) On-line batch. Filers will have a 
filing date automatically assigned to all 
tariff objects filed according to the time 
of the successful conclusion of 
transmission, U.S. Eastern Time Zone. 

(iii) In-bulk (tape) batch. Filers will 
have a filing date assigned to all tariff 
objects filed according to the time of 
processing, following Time Zone. 

(3) Effective date. The Effective date 
is the date upon which a filed tariff or 
tariff element is scheduled to go into 
effect by the filer. It determines the end 
of the advance notice period required 
for various types of tariff material under 
5 514.9(b). Specifically, a tariff provision 
becomes effective at 12:01 a.m. on the 
beginning of the effective date. In 
interactive filing, the Effective date can 
be changed through "FileDate." etc., as 
described in paragraph (a)(2)(i) of this 
section. 

(4) Expiration date. The Expiration 
date is the last day, after which the 
entire tariff or tariff element (e.g., TU), 
which is designated to expire, is no 
longer in effect. After midnight at the 
end of this day, the current version of 
the tariff will not include the expired 
object. In the screen example, the entire 
item (e.g., TU) expires on May 1,1992, 
leaving no specific rate, which could 
result in an increase to an NOS rate, for 
which advance notice from the filing 
date is required under § 514.9(b). The 
expired object becomes a part of the 
history objects for the tariff. 

(5) 'Thru**date. The Thru date is the 
date after which an amendment to a 
tariff element (e.g., TU rate) is 
designated by the filer to be unavailable 
for use and the previously effective tariff 
element automatically goes back into 
effect. After midnight at the end of the 
Thru date, the previously effective tariff 
object will resume its effect. Thru-date 
tariff objects recognize and maintain the 
validity of the unexpired tariff objects 
they temporarily supersede during their 
time of effectiveness. In the screen 
example, the effective item reverts to 
the item prior to effectiveness on March 
1,1992, which goes out of existence 
when expired on May 1,1992. Where an 
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increase requires an advance notice 
(e.g.. 30 days) under § 514.9(b), a Thru- 
date item which is: 

(i) A decrease when initially effective 
requires 30 days* notice from the Filing 
date to the Thru date, irrespective of 
when it becomes effective (no earlier 
than Filing). 

(ii) An increase when initially 
effective requires 30 days* notice from 
the Filing Date to the Effective date, but 
may revert (Thru date) to the previous 
item on or after the Effective date. 

(b) Locations and groups. The names 
of places entered by filers, such as in 
origin and destination scopes and TUs, 
shall conform in spelling to. and will be 
validated by, ATFI glossaries. 

(1) Names —(i) Point names. ATFI 
recognizes approximately 250,000 world 
place names. 

(ii) Port names. ATFI recognizes 
ocean port names, using spellings 
concordant with the Point Names list, 
where there is a corresponding point 
name. 

(2) Location groups. In the primary 
tariff, or in a governing tariff under 

§ 514.12(a)(l)(ii). the filer will have the 
option to deHne and create groups of 
cities, states, provinces and countries 
(e.g. location groups) or groups of ports 
(e.g. port groups), which may be used in 
the construction of TLIs and other tariff 
objects in lieu of specifying particular 
place names in each tariff item, or 
creating multiple tariff items which are 
identical in all ways except for place 
names. A partial screen illustrating an 
origin port group follows: 

I- ^ 

j[§ 514.10(b)(2)] I 

I ATFI LOCATION GROUPS j 

I Gr<M>: US ATL. PORTS j 

I Port Group: Y j 

j Origin or Dest: 0 | 

I I 

I Location Group Locations: | 

j BALTIMORE (port), MD, USA j 

j BOSTON (port), MA, USA | 

j JACKSONVILLE (port), FL, USA j 

j MIAMI (port), FL, USA j 

I NEW YORK (port), NY, USA j 

I-—-1 

(c) Currency. ATFI recognizes a large 
number of foreign currencies for rates 
and charges. The complete list of ATFI- 
recognized currencies is available on¬ 
line. Currency conversion rates are 
maintained and updated in ATFI on a 
periodic basis: except that these 
conversion rates are for comparison 
purposes only, not as official conversion 
rates for booking or billing. See 

§ 514.8(h)(3)(vi). 

(d) Assessorials and algorithms —(1) 
Requirement. Assessorial or accessorial 
charges, which are to be added to the 


basic ocean freight rate to determine the 
total cost to the shipper, shall be clearly 
shown through mathematical formulas 
or algorithms, as set forth in the “Batch 
Filing Guide** and, as further described 
in this paragraph. Assessorial charges 
should be contained in Tariff Rules of 
tariffs and essential terms publications 
(See §§ 514.15 and 514.17(b)), as well as 
in commodity descriptions and TUs of 
tariffs and essential terms documents 
(See §§ 514.13 and 514.17(d)). 

Algorithms are not accommodated in the 
mandatory or optional terms of essential 
terms under § 514.17 (d)(8) and (d)(9). 

(2) Overview. Algorithms are 
expressed as one or more condition and 
calculation statement sets. Each set 
reflects a separate possible condition 
which may apply, and the means of 
calculating a tariff additional charge for 
that condition. A set is composed of a 
group of condition statements, followed 
by a group of calculation statements. 

The allowable condition statements 
accommodate historically common 
criteria for the assessment of ocean 
freight and charges (e.g., “When 
Destination is *New York*,** “When 
Container Type is ‘40Ft*,’* etc.). These 
statements, in turn, accommodate 
historically common factors used in the 
computation of freight and charges (e.g., 
weight, volume, origin, container size, 
etc.). 

(3) Calculation statements. The 
calculation statements include common 
arithmetic functions, including addition, 
subtraction, multiplication and division, 
as well as other operations, such as 
minimum and maximum functions: 

(i) NOTHING (no calculation is 
performed). 

(ii) <X> = <A>. 

(iii) <X> = <A> -f <B>. 

(iv) <X> = <A> - <B>. 

(v) <X> = <A> <B>. 

(Vi) <X> = <A> / <B>. 

(vii) <X> = MAX ( <A>.<B> ). 

(viii) <X> = MIN ( <A>.<B> ). 

(ix) <X> = SELECT FROM 
< table >. 

(x) <X> = SELECT FROM <table> 
USING < column >. 

(4) Screen illustration. A partial 
screen (with pop-up help window), 
illustrating algorithms with multiple 
condition sets for a commodity 
desciption, follows: 


(~—■ 

jc§ 514.10(d)(4)] I 

ATFI COMMODITY DESCRIPTION j 

I I 

j NLizi)er Comnodity Description | 

j p Assessorial Charge Calculation '|'| j 

I DESC: House to Mouse Surcharge j j j 

III Ml 

jjjcYCLE: 0 (Define RATING values- ||| 

III wt, vol, etc.) 11 

III M 

III SET: (1 of 2) ll 

III WHEN: SERVICE-TYPE is HH || 

III AND: RATE’BASIS is W || 

III THEN: RESULT = jj 

RATED-WEIGHT X 3.75US0 |j 

III M 

III SET: (2 of 2) || 

III WHEN: SERVICE-TYPE is HH || 

III AND: RATE-BASIS is M jj 

ill THEN: RESULT == jj 

RATED-VOLUME X 5.00USD || 

LI___IJ 


Between the two condition sets, there is 
an implied “0/1“ operator (weight “0/?“ 
measure). This means that either one or 
the other of these condition sets must be 
TRUE in order for the assessorial to 
apply. After entering the rated weight 
and volume in these condition sets, the 
system will process them in the order in 
which they appear, evaluating whether 
each is TRUE or FALSE. If TRUE, the 
assessorial is applicable to the shipment 
and will be entered onto the main 
screen where other potentially 
applicable assessorials (e.g., in different 
Tariff Rules) will also be processed. 

(5) Application. For filing, a toggling 
(on or off) function provides specific 
application (“linking*’) of an assessorial 
to a commodity or Tariff Rule. For 
retrieving, applicable assessorials are 
added to the applicable TU to find the 
overall cost for the shipment. Before 
shipment, however, there will be some 
condition sets where the values are not 
knowm (e.g., a surcharge for a non- 
scheduled port where the ship calls in 
an emergency and unloads the 
shipment). In these cases, assessorials 
cannot be accurately applied prior to 
booking or sailing. 

§ 514.11 Organization and tariff records; 
tariff scope. 

(a) Organization record. The 
organization record is the master record 
for all tariff information in ATFI for a 
specific firm. Each firm wishing to file 
tariffs or essential terms must complete 
and submit an ATFI User Registration 
Form (exhibit 1 to this part) under 
§§ 514.4(d) and 514.8(f). Upon 
Commission approval of organization 
registration in ATFI, a “shell** 
organization record, specific to the 
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requestor, is established and contains 
the organization number, organization 
name and organization type. The firm’s 
authorized representative can then 
access the newly established 
organization record (see partial screen), 
using the limited access Logon ID and 


password for organizational record 
maintenance, to file the address for the 
firm’s home office, and COTiplete the 
affiliations, d/b/a, and publisher lists as 
appropriate. To maximize security of the 
data, maintenance (editing) of the 
organization record will be permitted 


only through the interactive mode. The 
following partial screen is indexed to 
subsequent, explanatory subparagraph 
(numbers) of this paragraph. As with all 
ATFI screens, filers shall enter complete 
and accurate data in all required fields. 


C§ 514.11(a)] 

((!)] 

[( 2 )] 

((3)1 


ATFI ORC^ANIZATIOM RECORD 
XYZ, Inc. 

Org Nunbor: 999999 Agrccmcjnt #: 

Org Nanc: XYZ, Inc. 

Country of hone office: USA 


((4)J 

C(5)] 

(( 6 )] 

((7)1 


((6)1 

((9)1 


Org type: NVOCC - NON-VESSEL-OPERATING COMMON CARRIER 
Controlled: N 
SCAC Code: XYZZ 

Home Office Address Information 
Strcetl: 201 Broadway 
Street2: 72nd Floor 

City: New York, NY. USA 
Postal Code: 10007 


Contact: Julian Xavier or Rick Zarones 

Phone: (212) 555-1236 
Fax: (212) 555-5678 


Affiliations (l>a's Publishers 


(1) Org number and agreement 
number. The organization and 
agreement numbers are generated by the 
Commission for the particular tariff 
owners. The agreement number is filled 
in only if the organization is an 
agreement (conference, etc.). The 
organization number is also used to 
verify whether a current anti-rebate 
certification has been filed under 

§ 514.1(c)(l)(iii). 

(2) Oig name, e organization name 
(filled in by the FMC) is the official 
name of the firm (from the corporate 
charter, etc.), often a parent corporation, 
responsible for filing tariffs, often by 
several affiliates through d/b/a names. 
The Org Name is not changeable by the 
filer. 

(3) Tbe country of home office is the 
country in which the firm’s headquarters 
is located. 

(4) Org type would be ocean carrier, 
conference, NVOCX:, etc., 

(5) Controlled. This field is filled in 
by the Commission and indicates 


whether the firm is a controlled carrier 
r*r’ or ••N”). 

(6) SCAC Code. The Standard Carrier 
Alpha Code (assigned by the Motor 
Freight Association) further identifies 
the registered organization. 

(7) Home office address information. 
A second line for street address is 
provided, if necessary, and names of 
contact per8on(s) shall be entered. 
Otherwise, the field is self-explanatory. 

(8) Command line. While not shown 
on most screen illustrations in this part, 
the items and functions in (below) the 
command line provide instructions for 
accessing help screens, tables and other 
information relevant to the screen. The 
data required in paragraph (a)(9) of this 
section are found on separate screens 
which are accessed by highlighting the 
item and pressing **ENTER. 

(9) (i) Affiliations. The affiliations 
are: members of a filing conference; 
participating carriers; or conferences to 
which a filing carrier belongs. As with 
the organization, itself, both the name 


and Commission-assigned number shall 
be listed. 

(ii) £//6 /ojs. The d/b/a (’’doing 
business as”) names of affiliated firms 
are listed here. Filers shall ensure that 
the d/b/a’s of all firms filing tariffs 
under the organization umbrella are 
accurately listed. 

(iii) Publishers. Filers shall list all 
publishers used to file and maintain the 
organization's tariffs. Publishers will be 
assigned Org Numbers by the FMC 
which will be entered here. 

(b) Tariff Record. The tariff record(8] 
for a specific organization registered 
under paragraph (a) of this section show 
the characteristics of each tariff. The 
ATFI system provides an index of all 
organization's tariffs from the data 
furnished in the Tariff Record. The 
following partial screen is indexed to 
subsequent, explanatory subparagraphs 
(numbers) of this paragraph. As with all 
ATFI screens, filers shall enter complete 
and accurate data in all required fields. 
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514.11(b)l 

« 1)1 

C(2)) 

C(3)] 

((4)3 

[(5)3 

C(6)3 

((7)3 


ATFI TARIFF DEFINITION 
Tariff #: 001 


Org Ntnber: 999999 
Org Name: XYZ, Inc. 
d/b/a: XY2 Line 

Title: XYZ Line Worldwide Coenmodity Tariff 
Tariff type: FC 

Tariff TOM: 1 KT or 1.000 CBM 
Monetary Units: USD US Dollar (USD) 

Address Information 


Tariff Code: XYZZ001 


((8)3 (1 of 3) 


Publishing Office 
Hotel XYZ Line 
Streetl: 201 Broadway 
Street2: 65th Floor 
City: New York, NY, 
Postal Code: 10007 


USA 


Contact: Maria Yates 
Phone: (212) 555-1237 
Fax: (212) 555-5678 


((9)3 • 

((10)3 

((8)3 


Origin 

Select Address 


Destination 


(1) (i) Org number is the same is in 
paragraph (a)(1) of this section. This 
number cannot be changed by the filer. 

(ii) Tariffs is a 3-digit number 
assigned by the organization to 
distinguish it from its other tariffs. 

(iii) Tariff code uniquely identifies a 
tariff within the ATFI system. It consists 
of either the organization number plus 
the user-assigned tariff number (e.g. 
999999-001) or the SCAC code (see 
paragraph (a)(6) of this section) plus the 
user-assigned tariff number, as in the 
illustration. 

(2) Org name is the same as in 
paragraph (a)(2) of this section. 

(3) The d/b/a name could be a name 
different from the organization name, 
but shall appear in the list of d/b/a*s in 
the organization record under paragraph 
(a)(9)(ii) of this section. 

(4) The Title of the tariff is assigned 
by the organization and could be as 
shown in the illustration. 

(5) Tariff Type in the illustration is 
“FC* for “foreign commodity tariff’ as 
set forth in the “Batch Filing Guide’s” 
Data Element Dictionary. 

(6) Tariff TON is the default (unless 
changed) measurement units throughout 
the tariff for both weight and volume, as 
(X)dificd in two tables of the “Bat(di 
Filing Guide’s” Data Element Dictionary. 

(7) Monetary units is the default 
(unless changed) currency unit to be 
used throughout the tariff. See 

§ 514.10(c). 

(8) (i) Address information is the 
same as in paragraph (a)(7) of this 
section, except that more than one 
address and contact person can be 
provided (see “Select Address” in 
Command Line), such as for the tariff 


publisher, the organization’s tariff filing, 
billing and/or claims office, and an 
agent for service of process under 
paragraph (b)(8)(ii) of this section. 

(ii) Foreign-domiciled NVOCCs. 

Every NVOCC not domiciled in the 
United States shall enter in the first 
address field provided in the tariff 
record the name and address of a person 
in the United States designated under 
§ 514.15(b)(24)(ii) and § 583.5 of this 
chapter as its legal agent for service of 
judicial and administrative process, 
including subpenas. 

(9) Command line. See paragraph 
(a)(8) of this section. 

(10) Scope: origin and destination. 

The scope of each individual tariff is 
defined in more detail, in Tariff Rule 1 of 
the tariff (514.15(b)(1)), but entered in 
two specific location groups (see 

§ 514.10(b)(5)(ii)) in the auxiliary screen 
for the tariff record. All other origin and 
destination ports and points filed in the 
tariff shall be within the geographic 
scope of the regions and/or countries 
defined in the tariff record scope. 

(i) Origin scope. The origin scope is a 
single location group or port group in a 
tariff encompassing the allowable 
origins for 'TLIs defined in that tariff. 

(11) Destination scope. The 
destination scope is a single location 
group or a port group in a tariff 
encompassing the allowable 
destinations for TLIs defined in that 
tariff. 

(iii) Between tariffs. The filer may 
insert a statement in the scope fields 
that the rates and charges, etc. are 
between two location groups, but shall 
create separate origin and destination 
pairs, as well as TLIs, for each direction. 


(iv) Ports and/or points. A tariff with 
origin and destination groups containing 
only ports will be a port tariff only; no 
onward through intermodal rates will be 
allowed. A tariff with non-port cities, 
states, or country names in either the 
origin or destination group will be 
eligible to contain intermodal rates 
under § 514.14. 

§ 514.12 Governing and general reference 
tariffs. 

Governing and general reference 
tariffs may not contain commodity 
descriptions or tariff line items (TLIs). 
See § 514.13. Where any matter directly 
affects a TU, it must be filed in 
electronic form in the appropriate tariff 
in the appropriate place. 

(a) Governing tariffs (filed 
electronically). A filer which files 
multiple tariffs with duplicative and/or 
commonly applicable items, such as 
Tariff Rules or inland rate tables, may 
file a governing tariff which contains, 
and is referred to in the governed tariff 
as a source for. tariff line items (TUs). 
including assessorial charges, which are 
applied as if they were a part of the 
governed tariff. 

(1) Types. Due to ATFI’s “linkage” 
design feature, whereby tariff items, 
such as commodities and TLIs. can be 
electronically referenced and made 
applicable from one tariff to another, a 
filer may create and use only the 
following types of governing tariffs, or 
combinations thereof, which shall 
accompany governed tariffs in the ATFI 
electronic format and will not constitute 
“separate” tariffs for the purpose of the 
remote retrieval limitation of “one tariff 
at a time” (see § 514.20(a)(l)(ii)): 





















Federal Register / VoL 56, No. 174 / Monday, September 9; 11991 / Proposed Rules 


46077 


(i^ /iu/es tariffs, including Hazardous 
Cargo Tariff Rules and/or other Tariff 
Rules which contain assessorial charges 
(see § 514.15(b)); 

(ii) Location group tariffs (see 
§ 514.10(b)(2)); 

(iii) Inland rate table tariffs (see 
§ 514.14(c)); 

(iv) Bill of lading tariffs (see 
§ 514.15(b)(8)); 

(v) Essential terms publications 
under § 514.17(b) (solely for essential 
terms documents); and 

(vi) Tariffs of general applicability 
under § 514.17(b)(2) (solely for essential 
terms publications). 

(2) Creation and link to governed 
tariff. Governing tariffs shall be created 
by using ATFI’s standard tariff creation 
function and referenced in each 
governed tariff, using the ‘‘Governing 
Tariff’ function under 

§ 514.8(h)(3)(v)(D), where the list of 
governing tariffs may be accessed. 

(3) Conflicts between governing and 
governed tariffs. A Tariff Rule affecting 
a TU or passenger fare may appear in 
only one governing tariff. See 

§ 514.4(b)(3)(iv). Filers shall ensure the 
exclusive and accurate application of 
tariff matter contained in governing and 
governed tariffs to every TU contained 
in the governed tariff, as illustrated by 
the following: 

(i) Application of Tariff Rules and 
associated assessorial charges. Tariff 
Rules, and any assessorial charges 
within the Tariff Rules, from both the 
governed tariff and the governing tariff, 
will automatically apply to any 
shipment, unless the Tariff Rules in 
either or both tariffs are “turned off,“ 
using system-asses8orial>charge- 
application flags to disable the charge 
application, which will indicate the 
“Yes’* or “No“ status to the users of the 
central site system. Unless “turned off,” 
duplicative, redundant, or overlapping 
assessorial charges could apply to 
shipments, because the ATU central site 
applications will not deconflict like-type 
assessorial charges. Where the non-rate- 
affecting Tariff Rules' texts conflict 
between governing and governed tariffs, 
the governed Tariff Rules will prevail. 

(ii) Location groups 
from both governed and governing 
tariffs will apply to any shipment, unless 
both tariffs include a group with the 
same name. In this case, if not corrected 
or accommodated by the filer, the 
location group from the governed tariff 
will take precedence and the governing 
tariff location group of the same name 
will be ignored. 

(b) General reference tariffs (in paper 
format). Certain tariffs, other than 
govemii^ tariffs described in paragraph 
(a) of this section, are general reference 


tariffs and. if they do not contain 
assessorial charges or other matters 
affecting the TU, will continue to be 
“on-file“ at, or accepted by. BTCL, in 
paper format. General reference tariffs 
are usually compiled by firms (with 
FMC-assigned Org Numbers) other than 
those required to file ocean freight 
tariffs, and are allowed to be cross- 
referenced in the electronically-filed 
tariffs. General reference tariffs includq: 

(1) Hazardous Cargo Rules Tariffs, 
not containing rates or charges (see 

§ 514.15(b)(16) and paragraph (a)(l)(i) of 
this section); 

(2) Equipment Registers: and 

(3) Equipment Interchange Tariffs, (i) 
Equipment interchange tariffs may be 
filed in electronic format under this part, 
or, in paper format, arranged in the 
following order 

(A) Title Page. 

(B) Check Sheet (optional). 

(C) Table of Contents. 

(D) Explanation of Symbols. 
Abbreviations and Reference Marks. 

(E) Tariff Rules. 

(F) Free Time and Charges—Ust of 
Exceptions to Standard Free Days and/ 
or Charges. 

(ii) The Tariff Rules section of the 
equipment interchange tariff shall 
include Tariff Rules 1 (Scope, 

§ 514.15(b)(1)) and 21 (Use of Carrier 
Equipment, § 514.15(b)(21)). Other 
unused mandatory Tariff Rules in 
§ 514.15(b) shall be noted as “Not 
Applicable.** Equipment interchange 
tariffs need not reference carrier or 
conference rate tariffs. 

§ 514.13 Commodities and tariff line items 
(“TLIs"). 

In ATFI, commodities and rates (TUs) 
are created separately for system 
reasons, but each TU under paragraph 
(b) of this section shall be associated 
with, applicable to, and subsumed 
under, an already existing, specific 
commodity under paragraph (a) of this 
section. There may be many TUs 
applicable to one commodity. The ATFI 
system will assign a different four-digit 
code for every TU applicable to a 
particular commodity as a suffix to the 
one 10-digit commodity code, created by 
the tariff owner under paragraph (a)(3) 
of this section. 

(a) Commodities —(1) The 
Harmonized System (HS)-~{\) General. 

In HS. the first two digits identify the 
chapter. The basic commodity chapters 
are numbered from “1** to “97.** Each 
chapter is divided into several 
commodity headings. The second two 
HS digits identify the heading. Each 
heading is divided into several 
commodity subheadings. The third two 
HS digits identify the subheading. 


Finally, four more digits (digits 6-10) can 
be used to further classify commodities 
within the HS chapter, heading and 
subheading. 

(ii) Requirement to use HS. 
Commodity descriptions and codes for 
tariff material filed under this part shall 
conform to the HS descriptions and 
associated codes, as further described in 
this paragraph. 

(2) Commodity description —(i) 
General requirements. (A) Commodity 
descriptions shall accurately describe 
the specific article(8) to be shipped, and 
include well-known synonyms and 
alternate names, e.g., “Salt, rock salt, 
sodium chloride.** 

(B) Commodity rates shall be specific 
and may not apply by implication, or 
otherwise, to analogous articles. 

(C) Commodity descriptions shall 
include dimensions and weights for 
cargo rated on an “Each** basis, when 
the packaging is non-standard (e.g., 
vehicles, machinery) and the rate basis 
is “Each** (“EA“). See paragraph 
(b)(17)(ii) of this section. 

(D) Commodities subject to minimum 
quantity requirements for carriage or 
rating shall include a clear statement of 
such requirements in the commodity 
description to which they apply. See 
also Tariff Rule 11 (§ 514.15(b)(ll)). 

(ii) Prohibitions. Unless provided in 
the HS, trade names, trade marks, 
functional descriptions which omit the 
name of the article, and distinctions 
based on intended end use when the 
articles are identical, are prohibited, 
e.g., (for salt): “Water softening agents.** 

(iii) Consistency with HS 
descriptions. Each commodity 
description shall be consistent with the 
corresponding HS description for the 
particular code or parts of the code used 
under paragraph (a)(3) of this section. 

(iv) Exclusions; special provisions. \ti 
the commodity description record, filers 
shall list commodities excluded from the 
commodity description and provide 
notes to articulate any special 
provisions that may apply to the 
commodity description, e.g., where a 
commodity is subject to time/volume, 
open or independent-action rates, as 
described in paragraph (b)(19) of this 
section. 

(v) Assessorial charges applicable to 
commodity, Assessorial charges (see 

§ 514.10(d)) that are specific to a 
described commodity shall be applied to 
the commodity by creating the desired 
assessorial charge condition sets in the 
commodity description record. 

(3) Classification under the HS code. 
Commodities, as described under 
paragraph (a)(2) of this section, shall be 
classified as specifically as possible 
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under the HS. in a manner which 
conforms the product under substantive, 
rather than simply textual* criteria. For 
the first six digits of the 10-digit ATFI 
commodity code, filers may not use 
other codes not found in the HS. but 
shall use the modified HS and special 
ATFI codes described in this paragraph. 
The remaining system four digits are to 
be user supplied, but different 
commodities may not have the same 10- 
digit number. 

(i) Six-digit code applicable to 
commodity. If the commodity 
description established by the filer 
coincides with an HS description at the 
(first) six-digit classification level, the 
six-digit code shall be used, e.g., 

“9503.10—Electric trains.” 

(ii) Six-digit code inapplicable to 
commodity. When the commodity 
description established by the filer does 
not fully coincide with any (first) six¬ 
digit description in the HS. as provided 
in paragraph (a}(3)(i) of this section, and 
it would be inaccurate to describe it 
using a six-digit classification, only that 
part of the HS classification that is 
applicable to the filer’s commodity 
description may be used, as follows: 

(A) Four digits. If a commodity can be 
classified only by HS chapter and 
heading, then the filer shall use the 
correct chapter and heading digits 
(digits 1-4). and the subheading digits 
(digits 5-6) shall be filled in with “00,” 
e.g.. ”9501.00—Wheeled toys, n.o.s.” 

(B) Two digits. If a commodity can be 
classified only by the chapter (digits 1- 
2). then the heading and subheading 
digits (digits 3-6) shall be “00.00.” e.g., 
“9500.00—Toys, n.o.s.” 

(iii) Mixed commodities and mixed 
lots. (A) Except for project rates under 
paragraph (a)(3)(iv) of this section, 
mixed commodities, to the extent not 
accommodated by the ”00” approach 
described in paragraph (a)(3)(ii) of this 
section, will require the ATFI code: 
“9900.00,” and will include situations 
involving: 

(1) One specific commodity 
description which includes several 
commodities classified in more than one 
HS chapter, e.g.. “Footwear” or 
“Footwear, n.o.s.” (various types or 
parts of which are contained in HS 
chapters 44. 64. 83. 90 and 98); or 

[2) **Mixed commodities " (semble), as 
a commodity description, which 
includes several commodities with 
different HS codes, but only if all 
commodities included within the 
descripUon are specifically listed with 
their individual HS codes. 

(B) Where specified proportions of 
certain mixed commodities or other 


conditions are required to comply with 
the description or to be eligible for a 
particular TLI associated with the 
description, the specific proportions 
and/or conditions shall be set forth 
specifically for the commodity, and/or 
in a Tariff Rule under { 514.15, as 
applicable. 

(iv) Projects (for **Project Rates*y. A 
“Project” commodity description for 
project rates (TLIs) includes materials 
and equipment to be employed in the 
construction or one-time development of 
a named facility used for a major 
governmental, charitable, 
manufacturing, resource exploitation, 
public utility or public service purpose, 
and also includes disaster relief 
projects. Such construction or 
development must be undertaken by 
either the shipper or consignee named 
on the bill of lading and none of the 
materials or equipment covered shall be 
transported for the purpose of resale or 
other commercial distribution- Any 
“Project” will require the ATFI code: 
“9800.00” and the commodity 
description record shall include: 

(A) An exact description of the project 
wldch demonstrates that it is qualified 
for a “project rate” under paragraph 
(a)(3)(iv) of this section- 

(B) A list of the commodities, with 
specific HS codes, to be transported 
under the project rate. 

(C) A statement that only proprietary 
materials actually employed in the 
project are eligible for the project rate. 
The filer shall provide for the use of a 
bill of lading clause on all project rate 
cargo, which shall state that: 

Ail materials included in this bill of lading 
are of a wholly proprietary nature and shall 
not be resold or otherwise commercially 
distributed at destination. 

(D) For domestic offshore carriers, a 
statement that the project rate will cover 
the carrier’s variable costs and 
contribute to its fixed expenses. 

(v) Codes for non-commodity 
categories. A TU may be applicable to 
all commodities, or all commodities of a 
class, on which specific commodity 
descriptions are not stated, such as 
“cargo, n.o.s.” (not otherwise specified), 
“general cargo,” “freight—ail kinds.” or 
other identifying name. Because the 
ATFI system requires TLIs to be 
associated with and subsumed within a 
commodity, TUs not directly involving 
specific commodities must have a 
“commodity code.” Therefore, TU rates, 
such as “FAIC’ and “NOS” (entire tariff) 
will require the first six digits of the 
“commodity code” to be “0000.00.” 


(4) Commodity index, (i) Each 
commodity description created under 
this section shall have at least one 
similar index entry which will logically 
represent the commodity within the 
alphabetical index. Filers are 
encouraged, however, to create multiple 
entries in the index for articles with 
equally valid common use names, such 
as. “Sodium Chloride,” “Salt, common,” 
etc. 

(ii) If a commodity description 
includes two or more commodities, each 
included commodity shall be shown in 
the index. 

(iii) Items, such as “mixed 
commodities,” “projects” or “project 
rales,” “n.o.8” descriptions, and “FAK,*" 
shall be included in the commodity 
index. 

(b) Tariff Line Items FTUs**)—{l) 
General requirements, (i) All rates and 
charges shall be stated in a systematic 
and straightforward manner. Rates, 
charges. Tariff Rules, regulations or 
classifications may not be duplicative, 
conflicting or otherwise ambiguous 
when compared with items in the same 
tariff or in any other tariff to which the 
publishing filer is a party. 

(ii) The minimum TU requisites are a 
valid accepted commodity description 
to which the TU is applicable, vaUd 
filing and effective dates, origin and 
destination locations or location groups 
within the scope of the tariff, a rate, rate 
basis, and service designatioiL 

(2) Illustrative screen, (i) As with all 
ATFI screens, filers shall enter complete 
and accurate data in all required fields. 
The information shown on the simulated 
screen is actually entered on the “ATFI 
NEW (Commodity) DESCRIPTION 
CREATION” and “ATFI NEW TU 
CREATION” screens, but when 
completed, is displayed on the following 
partial screen, which is indexed to 
explanatory subparagraphs (numbers) of 
this paragraph. An asterisk (*) before an 
item indicates that the particular field is 
required to be completed, except 
when the situation requires It (e.g.. 
special case number, or when an entry 
is required to distinguish the TU from 
another TU within the same 
commodity). 

(ii) Where an optional TU screen field 
(*) is filled in. the TU will apply only to 
shipments that comply with the 
condition, e.g.. where the packaging fype 
is “Crate (CRT),” then only to the 
particular commodity as crated. 
Otherwise, if the packaging code is left 
blank, the TU would apply to all 
shipments of the particular commodity, 
irrespective of the package t 3 rpe. 
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J 

[§ 514.13(b)(2)3 ATFI TARIFF LINE ITEM DETAIL Todoy: 01Jan1992 | 


[3] 


XYZ Line Uorldwide Conmodity Tariff [43 

( xrzzooi ) 


15) 

9503-10-0010 

Electric trains 




[6J 

TLI #: 9503- 

10-0010-0001 [73 Filed: 

0lJan1992 

(8] 

Amcndncnt Typo: i 

C9] 

Effective: 0lJan1992 [101 * thru 

[113 * 

Expires: [123 * Spcl Case: 

[133 


Tariff Line Item Detail: [143 

Rates per Container Load 


t15] 

From: 

US ATLANTIC PORTS 

[163 * 

VIA 



To: 

PARIS, FRANCE 

* 

VIA ANTWERP, 

BELGIUM 

tin 

Rate Basis: 

PC (Per Container) 40/PC 

[18] 

Units: USD • 

US Oollars 

(19] 

Rate(s): 

2,310.00 USD 


Ton • 

1 KT or 1.000 C8M 

t20] 

* Service: 

PH - Pier/House 




(21J 

* Carrier: 





(22] 

* Packaging: 

CRT 

[233 

* Ctr size: 

40 

(24] 

* Stow Code: 

BS 

[253 

* Ctr type: 

PC 

(26] 

* Stat Code: 

030817 

[273 

* Ctr tenp: 

NA 

(28] 

TLI Notes: 

Rate applies on direct vessel call 

to Antwerp and 

oncarriage by 

truck to Paris 

(29] 


(/) 

s. 

o 

1 

u 

1 

Ii 

M 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

Ii 

H 

II 

II 

^ssorial Charge 




Desc Local: Pan's surcharge 

Rule: 6 Min B/L charge 

Rule: 7 CAF 


(3) Tariff title. See § 514.11(b)(4). 

(4) Tariff code. See § 514.11(b)(l)(iii). 

(5) (Commodity number and 
description.) The screen's description 
corresponds with the HS description for 
the 6-digit HS code used, as described in 
paragraph (a)(3)(i) of this section. 

(6) TLI #. The 14-digit TU number 
consists of the commodity code (first ten 
digits), as described in paragraph (a) of 
this section, plus four unique suffix TU 
digits assigned by the ATFI system to 
differentiate TUs within a commodity. 
For example, the TU suffix of “0001" in 
the screen is based on a 40-foot 
containen the suffix “0002" could be 
based on a different TU for a 20-foot 
container. 

(7) Filing date CFiled"). See 
§ 514.10(a)(2). 

^ (8) Amendment type. The symbol 
*7?" stands for a reduction under 
§ 514.9(b)(18). 

(9) Effective date TEffective*). See 
§ 514.10(a)(3). Since the screen 
amendment is a reduction in foreign 
commerce and the filer is not a 
controlled carrier, it can take effect 
upon filing. See § 514.9(b)(18). 

(10) Thru (date). See § 514.10(a)(5). 
Special or emergency rates may be 
filed as thru-date TUs, ith explanation 
of the rates in the TU notes, but only if 
the TU notes are explanatory, without 
affecting the level of the rate. 

( 11 ) Expiration date (^'Expires*). See 
§ 514.10(a)(4). 

( 12 ) Special cose (number). The 
special case number (not applicable in 
the illustration) is assigned by the 
Commission. See § 514.9(b)(19). 


(13) Tariff Line Item Detail. This 
section contains the routing, shipment, 
rate data. etc. 

(14) Rates per Container Load. This 
field echoes the rate basis under 
paragraph (b)(17) of this section. 

(15) Origin/destinotion. The origin 
and destination of the shipment can be a 
location point or group under 

§ 514.10(b), but must be within the tariff 
scope under § 514.11 (b)(10). 

(i) Between TUs prohibited. Every 
TU shall have but one origin and 
destination and may not purport to 
show the same rate in both directions. 
See § 514.11(b)(10)(iii). 

(ii) U.S. to/from foreign country. In 
foreign commerce, the origin may not 
include any port or point within the 
same country in the destination 
(including the United States). 

(16) “V7A " “VIA" indicates the port 
through which the cargo will be carried, 
outbound from its origin, and inbound to 
its destination, for intermodal through 
transportation from and/or to an inland 
point. In the illustration, the TU includes 
all rates and charges for the inland 
portion from Antwerp to Paris and is, 
therefore, a “through rate." See § 514.14. 
However, where neither the origin nor 
the destination is an inland point (i.e., 
both are ports). “VIA" or “VIA ports" 
may not be entered and the TU will be a 
port-to-port rate. In the latter case, 
inland combination rates may still apply 
by adding the appropriate combination 
rate from an inland rate table under 

§ 514.14(c) to the TU. 

(17) Rate basis. In the illustration, the 
rate basis is “PC (Per Container)" under 


the “Batch Filing Guide’s" Data Element 
Dictionary (“DED") code. Regulations 
for other rate bases include: 

(i) A V. When an Ad Valorem (**A V') 
TU is published, the filer shall include 
in the applicable assessorial charges (in 
commodity description, TU or Tariff 
Rule) the algorithm(s) showing the exact 
method of computing the charge (e.g., 
shipper’s declaration, invoice value, 
delivered value), and. in Tariff Rule 12 
(§ 514.15(b)(12)), the additional liability, 
if any, assumed by the common carrier 
in consideration therefor. 

(ii) EA. TUs published on an “Each" 
basis shall include specific provisions in 
Tariff Rule 2, Application of Rates 

(§ 514.15(b)(2)), for the applicable sizes 
and dimensions of general packaging 
units (e.g., barrels, crates, cartons under 
paragraph (b)(22) of this section) when 
the number of these packages is the 
basis for the calculation of freight. 
Commodity descriptions shall include 
dimensions and weights for cargo rated 
on an “Each" basis, when the packaging 
is non-standard (e.g., vehicles, 
machinery) and the rate basis is “Each" 
(“EA"). 

(iii) W. For green salted hides in 
foreign commerce rated on a weight 
(“W") Basis, see Tariff Rule 17 

(§ 514.15(b)(17)). 

(iv) WM. (A) Whichever is greater. 
TUs published on a weight or measure 
(“WM") basis shall be presumed to 
mean that the basis generating the 
greater revenue to the carrier will apply. 
Filers wishing to publish rates based on 
the lesser revenue of the two alternate 
bases shall construct Tariff Rules and 
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assessorials which reflect this method of 
rate compulation. Tariff Rule 2. 
Application of Rates (§ 514.15(b)(2)). 
shall set forth the carrier’s intentions in 
detail. 

(B) Autos in domestic offshore 
commerce. If not rated on an “EA” basis 
under paragraph (b)(17)(ii) of this 
section, automobiles in domestic 
offshore commerce may not be rated on 
either weight or measure, whichever is 
greater (lesser), but only on one of these 
bases, and, in addition to using the 
appropriate rate basis code (“M” or 
“W”). the TU Notes shall reflect the 
appropriate controlling formula, as 
follows: 

(7) Automobiles rated by measure 
C'M*'), The cubic measurement for the 
five most recent model years shall be 
that prescribed by the manufacturer of 
the particular make and model as shown 
in Tariff Rule 22 (§ 514.15(b)(22)); 

(/) Automobiles whose measurements 
are not shown in Tariff Rule 22 shall be 
individually measured by the carrier. 
This fact shall be noted on the bill of 
lading: and 

(//) Automobiles which, because of 
additional accessories or equipment, 
vary in dimensions from the standard 
measurements shown in paragraphs 
(b)(17)(iv)(B)/'7y, introductory paragraph, 
and (b)(17)(iv)(B)/'7y^i7 of this section, 
shall be individually measured by the 
carrier. This fact shall be noted on the 
bill of lading along with the actual 
variation (in cubic feet) from the 
standard measurements; or 

(2) Automobiles rated by weight 
CW'), Each automobile tendered for 
shipment shall be individually weighed 
on the carrier’s scale. Where the carrier 
does not possess weighing facilities, the 
shipper shall have the vehicle weighed 
by a certified weighmaster and furnish 
the weiglimaster’s signed statement to 
the carrier. 

(18) (Default) Units (of weight/ 
measure,) The application of all rates 
and charges shall be clear and definite 
and explicitly stated per cubic foot* 
cubic meter, kilo ton. kilogram or pound, 
or specified numbers of such units. The 
filer has defaulted its tariff to U.S. 
dollars. See paragraph (b)(19) of this 
section. The example in the illustration 
shows default units of ”1 KT” or “1000 
CBM,’* which were originally set by the 
filer in the Tariff Record under 

§ 514.11(b)(8). (The default units are not 
applicable to the illustrated TU, which 
is on a “Per Container” basis, but see 
paragraph (b)(17) of this section.) 

(19) Rate. ’The rate is the base ocean 
freight rate to ship the commodity and. 
in the illustration, is defaulted to U.S. 
Dollars which can be changed by the 
filer. See naragraph (b)(18) of this 


section and § 514.10(c). The commodity 
description under paragraph (a)(2) of 
this section, and the TU, by symbol or 
TU note, as appropriate, shall clearly 
identify and explain the following types 
of rates and the commodities to which 
they are applicable: 

(i) Time/Volume rates in foreign 
commerce. A time/volume rate means a 
rate published in a tariff which is 
conditional upon receipt of a specified 
aggregate volume of cargo or aggregate 
freight revenue over a specified period 
of time. 

(A) Time/volume rates may be offered 
by common carriers or conferences and 
shall be published as TUs. If a time/ 
volume rate is intended to refer to 
multiple commodity descriptions (see 
paragraph (a)(2)(iv) of this section), each 
subsidiary TU shall indicate the specific 
commodity to which the TU refers. 

(B) All rates, charges, classifications. 
Tariff Rules and practices concerning 
iime/volume rates must be set forth in 
the appropriate tariff items, e.g., 
commodity description, TU. and/or 
Tariff Rule 26 (§ 514.15(b)(26)). which 
shall identify the shipment records that 
will be maintained to support the rate. 

(C) Once a time/volume rate is 
accepted by one shipper, it shall remain 
in effect for the time specified, without 
amendment. 

(D) Any shipper utilizing a time/ 
volume rate must give notice to the 
offering carrier or conference of its 
intention to use such a rate prior to 
tendering any shipments under such an 
arrangement. Notice may be 
accomplished by any effective method 
deemed appropriate by the offering 
carrier or conference and set forth in 
Tariff Rule 26, and cross-linked in the 
commodity record and/or TU Notes. 

(ii) Open rates in foreign commerce. 
An open rate in foreign commerce 
means a rate on a specified commodity 
or commodities over which a conference 
relinquishes or suspends its ratemaking 
authority, in whole or in part, thereby 
permitting each individual ocean 
common carrier member of the 
conference to fix its own rates on such 
commodity or commodities. See 

§ 514.15(b)(15). 

(A) In the conference tariff, where all 
TUs for a given commodity description 
are opened, the description and 
commodity index under paragraph (a) of 
this section shall include the appropriate 
notation, ie.. the word “OPEN.” Where 
a conference opens a rate at the TU 
level, the ’TU shall show the rate as 
“0.00” and the TU Note shall contain the 
appropriate “OPEN” notation. Both 
commodity description and TU Note of 
“opened” rates (where applicable) shall 
refer to Tariff Rule 15 (§ 514.15(b)(15)) 
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which shall clearly define the word 
“open,” as used in the tariff, and 
in^cate where the rates of the 
individual conference member lines on 
such items may be found. 

(B) Where a conference opens rates 
pursuant to paragraph (b)(19)(ii)(A) of 
this section, an individual conference 
member may not charge rates on the 
open item unless and until the individual 
member files a proper tariff rate 
covering such item, as required by this 
part. This may be accomplished by the 
individual common carrier member (or 
its tariff agent) filing a complete tariff 
pursuant to this part or by the 
conference (or its tariff agent) filing a 
separate open-rate tariff, indicating the 
rates which will be charged by each 
individual common carrier and the 
governing Tariff Rules and provisions of 
the conference tariff applicable to each 
common carrier. When conference 
members publish their open rates in a 
separate tariff, such tariffs shall identify 
the conference tariff in which the open¬ 
rated condition is reflected. 

(C) Controlled common carriers filing 
open rates arc subject to the 30-day 
controlled common carrier notice 
requirement of § 514.4(c)(l)(iii). except 
when special permission is granted by 
the Commission under $ 514.16. 

(D) Notwithstanding paragraph 
(b)(19)(ii)(C) of this section, a conference 
may. on less than 30 days* notice, file 
reduced rates on behalf of controlled 
common carrier members for open-rated 
commodities: 

(7) At or above the minimum level set 
by the conference; or 

(2) At or above the level set by a 
member of the conference that has not 
been determined by the Commission to 
be a controlled common carrier subject 
to section 9 of the 1984 Act, in the trade 
involved. 

(iii) Independent-action rates in 
foreign commerce. Each conference 
agreement must provide that any 
member of the conference may take 
independent action on any rate or 
service item required to be filed in a 
tariff under section 8(a) of the 1984 Act 
upon not more than 10 calendar days’ 
notice to the conference and that the 
conference will include the new rale or 
service item in its tariff for use by that 
member, effective not later than 10 
calendar days after receipt of the notice, 
and by any other member that notifies 
the conference that it elects to adopt the 
independent rate or service item on or 
after its effective date, in lieu of the 
existing conference tariff provision for 
that rate or service item. For controUed 
common carriers, see §§ 514.4(d)(4){iii) 
and 514.9(bKll). 















Federal Register / Vol. 56, No. 174 / Monday, September 9, 1991 / Proposed Rules 


46G81 


(20) Service, Under the DED codes, 
the example indicates that the service 
will be 'TH—Pier/House.** 

(21) Carrier, In a conference tariff, the 
•‘Carrier’* field is filled in with the SCAC 
code [under § 514.11(a)[6]) of the carrier, 
when the TU is an independent action 
of the carrier member of a conference or 
an open rate of the conference to which 
the carrier belongs (not applicable in 
illustration). See paragraph (bHl9) of 
this section. 

(22) Packaging code. Under the DED, 
the illustration's packaging code is 
“CRT* (Crate). See paragraph (b)(2)(ii) 
of this section. 

(23) Conto/ners/ze. The example 
container size is 40-fooi, using the DED 
code. 

(24) Stow code. Under the DED, the 
illustration's stow code is “BS" (Bottom 
Stowage.) 

(25) Container type. Under the DED 
codes, the example indicates that the 
container type to be "PC' (Dry). 

(26) Stat code. The statistic code is a 
numeric field which is provided for 
convenience to the tariff owner for 
statistical purposes. The field can 
handle up to 20 digits. 

(27) Container temperature. Under 
the DED code, the illustration's 
container temperature requirement is 
"NA" (Not Applicable.) 

(28) TU notes. The TU notes contain 
facts or circumstances which pertain to 
the particular rate. Additional rates, 
conditions which directly affect the rate, 
or assessorial charges may not be 
contained in the TU notes, but shall be 
entered in the appropriate place, such as 
in the "Applicable Assessorial Charges" 
under paragraph (b)(29) of this section, 
or in inland rate tables under § 514.14(c). 

(29) Applicable assessorial charges. 
Any matter directly affecting the rate, 
such as assessorial charges, shall be 
entered in the Applicable Assessorial 
Charges field, as described in 

§ 514.10(d). The illustration shows a 
(Paris) surcharge and two assessorials 
found in and linked to Tariff Rules. 

(c) TU calculation. ATJtVs 
calculation feature determines which 
potential assessorials apply and these 
and inland rate charges are added to the 
basic ocean freight to compute the 
bottom line (totay freight. For a TU 
calculation, as with most other ATFI 
operator functions, the ATFI user 
manual (§ 514.8(b)) is almost 
indispensable. The basic steps for the 
calculation are: 

(1) Retrieve a TU. such as the 
example in paragraph (b) of this section. 

(2) Exercise the "Co/c" option and an 
"ATFI RATE CALCULATION" screen 
appears. It is very similar to the ATFI 
TARIFF LINE ITEM DETAIL screen in 


paragraph (b) of this section, except that 
the retrieving operator enters the actual 
shipment data in the appropriate fields. 
For the basic ocean freight rate and each 
item that may be added to it to find the 
overall cost, a proof screen may be used 
after the calculation. Once these data 
are entered and verified, the operator 
presses another *Calc**key and a screen 
similar to the following partial screen 
illustration appears ("ATFI RATING 
RESULTS") and shows the ‘Total 
Charges" ("bottom-line freight"): 

I-1 

jc§ 5U.13<c)<2)) I 

I ATFI RATING RESULTS j 

I XYZ Line Worldwide Conmodity Tariff j 
I ( XY2Z001 ) I 

I I 

IConnodity: Electric trains | 

j TLI: 9503-10-0010*0001 | 

I I 

I Actual weight: 0.000 KT | 

I Actual votiJDc: 0.000 CBH | 

I I 

Establishing Rating Values | 

I I 

I Freight Basis is PC | 

jShipment Freighted as 1 CTR | 

I I 

l= Beginning Rating = | 

I I 

I Net Ocean Charges 2,310.U0 US0| 


Gross Ocean Charges 2,310.00 USD 
Paris surcharge 250-00 USO 
CAF 163.26 USO 


j Total Charges 2,723.26 USD] 

I_I 

(3) The bottom-line rate calculation 
facilitates estimation of the total charges 
for the shipment. However, 'Total 
Charges" may not always be the freight 
paid by the shipper because of operator 
error or other variables. 

§ 514.14 Intermodal and transshipment 
services; inland rate tables. 

(a) General—[\) intermodal 
transportation. This section contain 
special provisions applicable to carriage 
by common carriers in foreign and 
domestic offshore commerce when It 
involves an inland point beyond the port 
terminal area at which the vessel calls, 
and continuous service for the inland 
portion by a different participating 
carrier, such as a railroad, barge, or 
truck. A TU for such service may simply 
be for the overall (through) rate (in 
foreign commerce), as illustrated in 
§ 514.13 (b)(16) and (b)(19), or be a port- 
to-port (proportional) rate, to which is 
added an inland rate, for a resulting 
combination rate. For the latter, filers 
may utilize inland rate tables in the 
primary tariff or in a governing tariff 
under $ 514.12(a) of this section. 


(2) Transshipment. This section also 
contains special provisions applicable to 
transshipment arrangements between 
water carriers, one of which is a 
common carrier in foreign or domestic 
offshore commerce, whereby there is 
physical transfer of cargo (or passengers 
in domestic offshore commerce) from 
one carrier to another in the course of 
the port-to-port portion of the 
transportation from origin to 
destination. 

(3) Substituted service. This section 
does not apply to substituted service, as 
defined in § 514.2. 

(b) Special requirements for 
intermodal and transshipment service. 
The regulations of this section which are 
applicable to tariffs containing rates, 
charges. Tariff Rules and regulations for 
intermodal transportation or 
transshipment are additional 
requirements for use only for these 
services and are not a substitute for any 
other requirements of this part. 

(1) Commodity and TU. Every TLI 
involved in intermodal or transshipment 
services shall be accompanied by all 
information required under § 514.13. 

(2) Origin, destination and via port 
Origin, destination and, where 
applicable, VIA PORT data are required 
for each TU and inland rate table, using 
locations under § 514.10(b)(1), which 
shall be within the tariff scope under 

§ 514.11(b)(10), as further defined in 
Tariff Rule 1, § 514.15(b)(1). Location 
Groups under § 514.10(b)(2) may not be 
used in inland rate tables, but U.S. 21IP 
Codes may. 

(3) Accurate identification of service, 

(i) Tariff Rules 1 and 13 (§ 514.15 (b)(1) 
and (b)(13)) shall include a clear 
description of the service offered, 
including whether the tariff TUs are 
"through rates." which include the rates 
for all services on the overall route; are 
proportional rates to which the inland 
rate must be added: or both. 

(ii) Common carriers and conferences 
which publish more than one intermodal 
rale tariff from, to or between the same 
points, ports or regions, based on mode 
of service, description of commodities, 
etc., shall provide in Rule No. 1 of each 
respective tariff a cross-reference to the 
FMC number and description of the 
application of such other tariff(s). 

(iii) TUs involving intermodal or 
transshipment service shall include an 
appropriate statement to this effect in 
the applicable commodity description 
record(s) and/or TU notes under 

§ 514.13, but all rates and charges 
affecting the TU shall be entered in the 
proper form in the Applicable 
Assessorial Charges section and/or 
inland rate tables. 
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(4) Participating carriers. Tariff Rule 
13 (§ 514.15(b)(13)) shall include a 
description of the modes of service of 
the carriers participating in the 
movements. 

(5) Backup agreements and data. 
Tariff Rule 13 shall include: 

(i) A contract of affreightment clearly 
setting forth the responsibility for the 
service which is consistent with the 
holding out provided by the application 
of the rates and conditions of the tariff: 
and 

(ii) For domestic offshore carriers, 
identification of every Interstate 
Commerce Commission (“ICC”) tariff 
covering any part of the intermodal and/ 
or transshipment services and a 
description of the services to which each 
ICC tariff applies. 

(6) Transshipment rule. Where 
transshipment services are provided, the 
filer shall include in Tariff Rule 13 the 
provision set forth in S 514.15(b)(13)(iii). 

(c) Inland rate tables —(1) 
Application, (i) If a carrier or conference 


desires to provide intermodal 
transportation to or from named inland 
points at combination rates, it shall 
clearly and accurately set forth the 
applicable inland charges in the ATFI 
“Inland Rate Tables** file. Other tables, 
similar to inland rate tables in that they 
result in the addition of amounts to TUs. 
such as surcharges (assessorials). may 
be constructed in algorithm format 
under §§ 514.10(d) and 514.15 in the 
Tariff “Rules** file. The ATFI ’‘Batch 
Filing Guide** and the ATFI Interactive 
Filing Guide provide details on the data 
creation and filing requirements for 
inland rate tables, as well as for Tariff 
Rules* tables. 

(ii) Arranging for inland services. In 
the event that a carrier or conference 
does not provide through transportation 
at through rates, but merely arranges for 
inland transportation services, then the 
carrier or conference shall describe all 
the fees, charges, privileges and 
facilities that are included under such 
arrangements in the inland rate tables 


and/or in Tariff Rule 1 and/or 13 
(§ 514.15 (b)(1) and (b)(13)) in algorithm 
form, when applicable. 

(2) Intermodal transportation at 
combination rates. The ATFI system 
will display and calculate intermodal 
transportation combination rates when: 

(i) An inland point is designated for a 
shipment cost calculation: 

(ii) The TU selected applies to a port: 
and 

(iii) An inland rate table exists in an 
electronically filed tariff with a valid 
entry for the inland point and the port. 

(3) Prohibition Against Use of Inland 
Rate Tables. When a TU specifies 
either origin or destination as an inland 
point, it will be considered a “through 
rate*’ and rates from the inland rate 
table will be ignored. 

(4) Sample inland rate table 
(simulated partial screen). The inland 
rate tables are created on preliminary 
screens and, when Hnal, appear as 
follows: 


r 


(§ 5U.U(c)(4n 

Table Masic: 
Applies to: 

VIA Ports: 
Amend Type: 


ATFI INLAMO RATE TABLE 

XYZ Line Worldwide Cofnmodity Tariff ( XY22001 ) 
Inland Rates - France Filing Date: 01Jan1992 

France Effective: 31Jan 1992 

Antwerp, Belgium Expiration: 

1 Sp Case Nimbcr: 


Thru 


Inland 

Cities 

Overland By 

Truck 

Overland By 

Rail 

Combination 

Truck -Rail 


ARGENTEUIL, FRANCE 

300.00 

200.00 

200.00 


ASNIERES, FRANCE 

450.00 

350.00 

310.00 


CHELLES, FRANCE 

350.00 

250.00 

235.00 


MEAUX, FRANCE 

500.00 

400.00 

375.00 


MONTREUIL, FRANCE 

400.00 

300.00 

325.00 


PARIS, FRANCE 

250.00 

225.00 

215.00 


VERSAILLES, FRANCE 

275.00 

250.00 

250.00 


VINCENNES, FRANCE 

325.00 

285.00 

300.00 


VITRY, FRANCE 

425.00 

400.00 

395.00 

_* 


(5) Via Ports. As in the illustration in 
§ 514.13(b), the “VIA Port** to the 
destination. Paris, is “Antwerp.** Here, 
however, the inland rate would be 
added to the applicable TUL rather than 
being included in it. 

(6) Inland points. While the screen 
uses cities, other selection criteria (to 
access rows of data) are **ZIP Code 
(U.S.).** “state” or “province,” or 
“country name.” 

(7) Columns. Inland rate tables can be 
much more complex than the screen 
example and more than two columns 
may not fit on one screen (either 
vertically or horizontally). Thus, similar 
to functionality for other types of 
screens, a toggle function will allow the 


user to select any two columns for 
screen comparison, and “Up” and 
“Down” arrows will provide vertical 
flexibility. 

(8) Condition statements. While not 
applicable to inland rate tables, the 
assessorial charge calculation/condition 
statement may be used to facilitate a 
unique or special inland charge. 

§514.15 Tariff Rules. 

(a) General. (1) This section requires 
the electronic filing of certain tariff 
matter other than the major ATFI 
objects (TUs. etc.) addressed elsewhere 
in this part, which in any way affects 
the application of the tariff or is related 
to tariff objects, as prescribed in this 


part. Matter required to be filed by this 
section shall be contained in the ATFI 
tariff, either: 

(1) In mandatorily numbered and titled 
Tariff Rules under paragraph (b) of this 
section; or 

(ii) Where the listed mandatory 
subjects of Tariff Rules would not 
include a specific proposed rule or other 
tariff matter of the filer, in optional 
Tariff Rules under paragraph (c) of this 
section, with the filer selecting the 
number (beginning with number 100) 
and title. 

(2) Algorithms and text, (i) Where the 
Tariff Rule directly affects the TU, e.g., 
by the addition of a surcharge for 
certain conditions, the assessorial 

















Federal Register / Vol. 56, No. 174 / Monday, September 9, 1991 / Proposed Rules 


45033 


charge calculation/condilion statement 
(and assessorial table, where 
applicable) shall be set forth in the 
Tariff Rule as an algorithm, which shall 
be electronically linked to each tariff 
item to which it applies, as described in 
§ 514.10(d] and in the Batch Filing and 
Interactive Filing Guides. See also 
§ 514.14(c)(1). 

(ii) Contents of Tariff Rules other than 
algorithms shall be entered in full-text 
format and be clear, explicit and 
complete. 

(3) Application of rule. Where a 
Tariff Rule affects only particular items, 
each affected item, e.g., commodity 
description, Tli, etc., shall specifically 
refer and be linked to such rule, as 
described in the Batch Filing and 
Interactive Filing Guides. 

(4) Subrules, Where the subject or 
titleof a Tariff Rule permits, obviously- 
related subrules may be used. 

(5) /?zi/esTariff Rules may 
also be contained in separate tariffs, as 
described in S 514.12. 

(6) Rule Access Window. ATFI’s Rule 
Access Window lists by Tariff Rule 
number and title all of the Tariff Rules 
contained in a particular tariff. 

(b) Mandatory Tariff Rules. SpeciHc 
Tariff Rules affecting Ae tariff, and/or 
other materials required by this part to 
be included in Tariff Rules, shall be 
contained in the appropriate Tariff 
Rules, as designated by the numbers 
and titles specified in this paragraph. In 
the event that a particular title 
contained in this paragraph does not 
apply to any matter affecting the tariff, 
the rule number and title shall be 
entered with a statement that the rule is 
not applicable (**N/A**). See 
§ 514.12(a)(i). Tariff matter obviously 
falling within a particular title may not 
be contained in another, less descriptive 
title and, where a mandatory subject 
under this paragraph is not applicable, 
the tariff matter shall be filed in an 
optional rule under paragraph (c) of this 
section, with the appropriate title. 
Mandatory Tariff R^e (and 
subparagraph) numbers, titles, content 
(as also may be required by other 
sections of this part cross referenced in 
this paragraph) are as follows: 

(1) Scope. As described in 
§ 514.11 (b)(10), the Tariff Record’s scope 
is briefly set forth in location and/or 
location group pairs for origin and 
destination. Tariff Rule 1 shall be 
consistent with the Tariff Record scope, 
but describe it in complete detail, 
especially for the following types of 
tariffs or tariff items: 

(i) Foreign and domestic (offshore) 
commodity tariffs. 


(ii) Equipment interchange tariffs 
under § 514.12(b)(3)(ii). 

(iii) Intermodal or transshipment 
tariff provisions under § 514.14(b). See 
also paragraph (b)(13) of this section. 

(2) Application of rates and charges. 
Tariff Rule 2 shall contain a clear and 
definite statement of: 

(i) All services provided to the shipper 
and covered by the TLIs, including the 
rate bases set forth in § 514.13 (b)(17)(ii) 
and (b)(17)(iv)(A) and inland rate tables 
under § 514.14(c); and 

(ii) The extent of any limitation or 
restriction, if the application of any of 
the rates, chaiges. Tariff Rules or 
regulations stated in the tariff is 
restricted to any particular port, pier, 
etc. 

(3) Rate applicability rule. Tariff Rule 
3 shall contain a clear and definite 
statement of the time at which tariflf 
changes become applicable to any 
particular shipment, including the 
following; 

(i) In foreign commerce, the tariff 
rates. Tariff Rules and charges 
applicable to a given shipment must be 
those published and in effect on the date 
the cargo is received by the common 
carrier pr its agent (including originating 
carriers in the case of rates for through 
transportation). 

(ii) In domestic offshore commerce, 
for joint rates in intermodal 
transportation, the rate applicable to 
any particular cargo movement shall be 
that rate which is In effect on the day 
the initiating carrier takes possession of 
the shipment. 

(4) Heavy lift Tariff Rule 4 shall 
contain a clear and definite statement of 
all heavy lift practices and charges. 

(5) Extra length. Tariff Rule 5 shall 
contain a clear and definite statement of 
all extra length practices and charges. 

(6) Minimum bill of lading charges. 
Tariff Rule 6 shall contain a clear and 
definite statement of minimum bill of 
lading charges and applicability. 

(7) Payment of freight charges. Tariff 
Rule 7 shall contain a clear and definite 
statement of: 

(i) All requirements for the payment of 
freight charges; 

(ii) Currency restrictions, if any. and 
the basis for determining the rates of 
currency exchange (see § 514.10(c)); and 

(iii) If credit is extended to shippers, 
the credit terms available and the 
conditions upon which credit is 
extended. In foreign commerce, when 
credit applications or agreements are 
required specimens of such applications 
or agreements shall be filed as part of 
this Tariff Rule. 


(8) Biil(s) of lading. Unless a 
governing bill of lading tariff has been 
filed under § 514.12(a)(l)(iv), Tariff Rule 
8 shall contain all clauses of every 
applicable specimen copy of any bill of 
lading, contract of affrei^tment, and 
other document (except for a service 
contract and its essential terms under 

§ § 514.7 and 514.17) evidencing the 
transportation agreement between 
carrier and shipper. Such shipping 
contracts shall indicate that they are 
subject to the terms and conditions of 
the carrier’s Federal Maritime 
Commission tariffs and may not contain 
provisions inconsistent with the Tariff 
Rules and regulations published in any 
applicable tariff. 

(9) Freight forwarder compensation. 
Tariff Rule 9 shall contain a clear a 
definite statement of: 

(i) In foreign commerce, the rate or 
rates of compensation to be paid to 
licensed ocean freight forwarders on 
United States export shipments in 
accordance with § 510.23(b) of this 
chapter. 

(ii) In domestic offshore commerce, 
the exact rate or rates, if any, to be paid 
ocean freight forwarders (see also 

§ 510.23(d) of this chapter). 

(10) Surcharges and arbitraries. 

Tariff Rule 10 shall contain algorithms 
and explanatory text of surcharges and 
arbitraries for items not elsewhere 
provided for in this section. Rates from 
or to designated ports may be 
established by applying an arbitrary or 
differential charge ^sed upon the rate 
applicable to a specified ’’base port,” 
provided that any such arbitrary or 
differential is clearly defined, set forth 
as an algorithm (with table, if 
necessary) and is referenced (linked) in 
the commodity description or TLI 
affected. 

(11) Minimum quantity rotes. See 
also § 514.11(a)(2)(i)(D). Tariff Rule 11 
shall state: 

(i) For foreign commerce: 

When two or more *1113 are named for the 
same commodity over the same route and 
under similar conditions, and the application 
Is dependent upon the quantity of the 
commodity shipped, the total freight charges 
assessed against the shipment may not 
exceed the total charges computed for a 
larger quantity, if the TU specifying a 
required minimum quantity (either weight or 
measurement per container or in containers), 
will be applicable to the contents of the 
container(s), and if the minimum set forth is 
met or exceeded. At the shipper's option, a 
quantity less than the minimum level may be 
freighted at the lower TU if the weight or 
measurement declared for rating purposes is 
increased to the minimum level. 
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(11) For domestic offshore commerce: 

When two or more TUs are named for the 
same commodity, and the application is 
dependent upon the quantity of the 
commodity shipped, the charges assessed 
against the smaller shipment may not exceed 
those for any larger quantity. 

(12) Ad Valorem Rates. Tariff Rule 12 
shall contain a clear and definite 
statement of: 

(i) The method of computing an ad 
valorem TU or charge, to the extent not 
included elsewhere in the tariff (e.g., in 
connection with a TLI under 

§ 514.13(b)(17)(i)): and 

(ii) The additional liability, if any. 
assumed by the tariff owner in 
consideration for the ad valorem rate or 
charge. 

(13) Transshipment and intermodal 
services. When transshipment or 
intermodal services under § 514.14 are 
offered. Tariff Rule 13 shall contain: 

(i) A clear description of the modes of 
service of the participating carriers (see 
§ 514.14(b)(4)) and any other fees, 
charges, privileges and facilities 
included; 

(ii) Backup agreements and data, as 
described in § 514.14(b)(5); and 

(iii) For transshipment arrangements, 
a provision substantially as follows (see 
§ 514.14(b)(6)): 

The Tariff Rules, regulations and rates in 
this tariff apply to all transshipment 
arrangements between the publishing carrier 
or carriers and the participating connecting or 
feeder carrier. Every participating connecting 
or feeder carrier, which is a party to 
transshipment arrangements, has agreed to 
observe the Tariff Rules, regulations, rates, 
and routings established herein as evidenced 
by a connecting carrier agreement between 
the parties. 

(14) Co-Loading in foreign commerce. 
Tariff Rule 14 governs co-loading by 
NVOCCs in foreign commerce and shall 
contain the following provisions: 

(i) Filing requirements. (A) If an 
NVOCC does not tender cargo for co¬ 
loading. Tariff Rule 14 shall so indicate. 

(B) If two or more NVOCCs enter into 
an agreement which establishes a 
carrier-to-carrier relationship for the co¬ 
loading of cargo, then the existence of 
such agreement shall be noted in Tariff 
Rule 14. 

(C) If two NVOCCs enter into a co¬ 
loading arrangement which results in a 
shipper-to-carrier relationship, the 
tendering NVOCC shall describe in 
Tariff Rule 14 its co-loading practices 
and specify its responsibility to pay any 
charges for the transportation of the 
cargo. A shipper-to-carrier relationship 
shall be presumed to exist where the 
receiving NVOCC issues a bill of lading 
to the tendering NVOCC for carriage of 
the co-loaded cargo. 


(ii) Documentation requirements. 
NVOCCs which tender cargo to another 
NVOCC for co-loading, whether under a 
shipper-to-carrier or carrier-to-carrier 
relationship, shall annotate each 
applicable bill of lading with the identity 
of any other NVOCC to which the 
shipment has been tendered for co¬ 
loading. Such annotation shall be shown 
on the face of the bill of lading in a clear 
and legible manner. 

(iii) Co-loading rates. No NVOCC 
may offer special co-loading rates for 
the exclusive use of other NVOCCs. If 
cargo is accepted by an NVOCC from 
another NVOCC which tenders that 
cargo in the capacity of a shipper, it 
must be rated and carried under tariff 
provisions which are available to all 
shippers. 

(15) Open rates in foreign commerce. 
Tariff Rule 15 of a conference tariff shall 
contain a clear and definite statement 
of: 

(i) The meaning of the word “open” in 
“open rates,” and the extent to which 
conference rates have been opened 
pursuant to § 514.13(b)(19)(ii); 

(ii) Any restriction or limitation on the 
right of participating common carriers to 
fix their own rate items, and the extent 
to which applicable Tariff Rules and 
regulations of the conference tariff will 
continue to govern the rates filed by 
each individual line; and 

(iii) Where the rates of the individual 
conference member lines on open-rated 
items may be found. 

(16) Hazardous cargo. When TUs for 
explosive, inflammable, corrosive, or 
other dangerous materials are published 
(or Tariff Rule 16 does not specifically 
prohibit carriage of such materials). 
Tariff Rule 16 shall contain either: 

(i) Tariff Rules governing the carriage 
of all types of hazardous cargo; or 

(ii) Reference to applicable governing 
and/or general reference tariffs, as 
described in § 514.12. 

(17) Green salted hides in foreign 
commerce. For foreign commerce,'Tariff 
Rule 17 shall require that: 

(i) The shipping weight for purposes of 
assessing transportation charges on 
green salted hides shall be either a scale 
weight or a scale weight minus a 
deduction which amount and method of 
computation are specified in the 
commodity description record or TLI, as 
referenced by § 514.13(b)(17)(iii); and 

(ii) The shipper furnish the common 
carrier a weighing certificate or dock 
receipt from an inland common carrier 
for each shipment of green salted hides 
at or before the time the shipment is 
tendered for ocean shipment. 


(18) Returned cargo in foreign 
commerce. Where the tariff owner offers 
the return shipment of refused, damaged 
or rejected shipments, or exhibits at 
trade fairs, shows or expositions, to port 
of origin at the TLI assessed on the 
original movement, when such TLI is 
lower than the prevailing TLI, Tariff 
Rule 18 shall provide that: 

(i) The return of shipment(s) be 
accomplished within a specific period 
not to exceed one yean 

(ii) The return movement be made 
over the line of the same common 
carrier performing the original 
movement, except that in the case of a 
conference tariff, return may be made 
by any member line when the original 
shipment was carried by a conference 
member under the conference tariff; and 

(iii) A copy of the original bill of 
lading showing the rate assessed be 
surrendered to the return common 
carrier. 

(19) Shippers requests, consultations 
and complaints in foreign commerce. 
Tariff Rule 19 shall contain clear and 
complete instructions in accoi^ance 
with the effective agreement’s 
provisions, stating where and by what 
method shippers may file their requests 
and complaints and how they may 
engage in consultation under section 
5(b)(6) of the 1984 Act. together with a 
sample of the rate request form if one is 
used or, in lieu thereof, a description of 
the information necessary for processing 
the request or complaint. 

(20) Overcharge claims. Tariff Rule 20 
shall contain provisions that conform to 
the following: 

(i) No tariff may limit the filing of 
overcharge claims with a common 
carrier for private settlement to a periou 
(beginning with the accrual of the cause 
of action) ending in less than: 

(A) Three years in foreign commerce: 
or 

(B) Two years in domestic offshore 
commerce. 

(ii) The acceptance of any overcharge 
claim may not be conditioned upon the 
payment of a fee or charge. 

(iii) No tariff may require that 
overcharge claims based on alleged 
errors in weight, measurement or 
description of cargo be filed before the 
cargo has left the custody of the 
common carrier. 

(iv) Tariff Rule 20 shall also: 

(A) Provide that shippers or 

consignees may file claims for the 
refund of freight overcharges resulting 
from errors in weight, measurement, 
cargo description or tariff application: 
and 
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(B) Clearly indicate where and by 
what method such claims are to be filed 
with the common carrier and that such 
claims may also be filed with the 
Federal Maritime Commission. At a 
minimum. Tariff Rule 20 shall contain 
the following provisions: 

(;) Claims for freight rate adjustments filed 
in writing will be acknowledged by the 
common carrier within 20 days of receipt by 
written notice to the claimant of the tariff 
provisions actually applied and the 
claimant’s rights under the 1916 Act or 1984 
Act, 

(2) Claims seeking the refund of freight 
overcharges may be filed in the form of a 
complaint with the Federal Maritime 
Commission, Washington, D.C. 20573. 
pursuant to either 

(y) Section 11(g) of the Shipping Act of 1984 
(46 U.S.C. app. 1710) for foreign commerce, 
and that such claims must be filed within 
three years of the date the cause of action 
accrued: or 

[if] Section 22 of the Shipping Act, 1916 (46 
U.S.C. app. 821) for domestic offshore 
commerce, and that such claims must be filed 
within two years of the date the cause of 
action accrues. 

(21) Use of carrier equipment, Tariii 
Rule 21 shall contain provisions 
conforming to the following regulations: 

(i) If a carrier or conference provides 
equipment to shippers, consignees, or 
inland carriers, or other persons acting 
as the agent for the person paying the 
freight charges: 

(A) A sample equipment interchange 
agreement, or the terms and conditions 
governing the use of said equipment, 
shall be published in the carrier’s or 
conference’s Tariff Rule 21. The sample 
agreement shall include: the general 
terms and conditions affecting cost (e.g., 
maintenance and repair requirements, 
insurance obligations, pickup or drop off 
charges and services, such as tracing 
and replenishing fuel or refrigerant for 
reefer containers), that govern the use of 
carrier-provided equipment, including 
cargo containers, trailers and chassis. It 
shall also include the standard free time 
allowed and detention or similar 
charges assessed. Standard free time 
and charges shall be included as the last 
item in the agreement or Tariff Rule 21, 
as applicable, and shall clearly identify 
the location and type of equipment to 
which they apply. 

(B) If a carrier or conference does not 
have a sample equipment interchange 
agreement, the carrier shall publish its 
terms and conditions and standard free 
time and charges in its Tariff Rule 21, as 
described in paragraph (b)(21)(i)(A) of 
this section. In foreign commerce, where 
a foreign government prohibits the use 
of a carrier or conference equipment 
interchange agreement. Tariff Rule 21 
shall contain a statement to that effect. 


(ii) If a carrier or conference has 
exceptions to the standard free time and 
charges, or changes in the terms and 
conditions which result in changing the 
free days and/or charges, the party 
(inland carrier, consignee, or shipper) to 
which the exception applies, location, 
type of equipment and free days and 
charges shall be clearly identified for 
each exception. The exceptions shall be 
arranged in alphabetical order of the 
parties to which the exceptions apply 
and shall be included in either: 

(A) Tariff Rule 21; or 

(B) A separate equipment interchange 
tariff filed by the carrier or conference 
in accordance with § 514.12(b)(3), in 
which case Tariff Rule 21 shall identify 
the separate equipment interchange 
tariff containing the exceptions. A 
carrier or conference is not precluded 
from publishing a separate equipment 
interchange tariff even though it does 
not have exceptions to the standard free 
days and charges. 

(22) Automobile Rotes in domestic 
offshore commerce. If TUs for 
automobiles are published, as described 
in § 514.13(b)(17)(iv)(B)/iy. introductory 
paragraph. Tariff Rule 22 shall contain: 

(i) The cubic measurement for the five 
most recent model years prescribed by 
the manufacturer of the each applicable 
particular make or model, arranged as 
algorithms in table form for the relevant 
TLIs: and 

(ii) A clear and definite description of 
all other applicable regulations, if not 
contained in the commodity description 
record(s). 

(23) Carrier terminal rules and 
charges. Tariff Rule 23 of carrier and 
conference tariffs: 

(i) Shall state separately every 
terminal or other charge and discount 
and service (including privileges, 
facilities and services) under the control 
of the common carrier or conference 
which is granted or allow'ed to any 
shipper, consignee, or passenger, 
regardless of whether the service results 
in a charge or discount separately 
assessed as an addition to or 
subtraction from the carrier’s basic TLI, 
in which case it shall be set forth as an 
algorithm, or is simply included within 
the basic TLI, without differentiation; 

(ii) Shall contain a rule in compliance 
with part 525 of this chapter, if the tariff 
names rates on import traffic shipped 
through the port of New York, or to a 
range of ports which includes New York; 
and 

(iii) May provide for an amendment, 
effective upon filing: 

(A) Increasing a charge for terminal 
services, canal tolls or additional items, 
without the increase being separately 


stated on the bill of lading, but only if 
such charge is not under the control of 
the filing common carrier or conference, 
which merely acts as a collection agent 
for the charge, and the agency making 
such charge to the common carrier or 
conference increases the charge without 
notice to the common carrier or 
conference and is identified in Tariff 
Rule 23 by name and appropriate tariff 
number (see § 514.9(b)(20)); and 

(B) For domestic offshore commerce, 
establishing additional terminal 
facilities for loading or discharging 
cargo at ports or harbors already served, 
but only if the rates to be charged at 
such facilities are the same as those 
currently applicable to comparable 
facilities of the carrier at the same port 
or harbor (see § 514.9(b)(16)(i)(B)). 

(24) NVOCCs in foreign commerce: 
bonds and agents, NVOCCs in foreign 
commerce are governed by the 
provisions of this subparagraph and 
Tariff Rule 24 of each of their tariffs 
shall contain provisions substantially as 
follows: 

(i) Every non-vessel-operating 
common carrier (”NVOCC”) in foreign 
commerce shall state in Tariff Rule 24 of 
its tariffs on file with the Federal 
Maritime Commission that it has 
furnished the Commission a bond in the 
amount required by 48 CFR 583.4 to 
ensure the financial responsibility of the 
NVOCC for the payment of any 
judgment for damages arising from its 
transportation-related activities, order 
for reparations issued pursuant to 
section 11 of the Shipping Act of 1984, or 
penalty assessed pursuant to section 13 
of the Shipping Act of 1984. In Tariff 
Rule 24, the NVOCC shall state its bond 
number and identify the name and 
address of the surety company issuing 
the bond. 

(ii) Every NVOCC in foreign 
commerce which is not domiciled in the 
United States shall enter in the first 
address field provided in each of its 
Tariff Records under 46 CFR 
514.11(b)(8)(ii) the name and address of 
a person in the United States designated 
under 46 CFR 583.5 as its legal agent for 
the service of judicial and 
administrative process, including 
subpenas. The NVOCC shall also state 
in Tariff Rule 24 that, in any instance in 
which the designated legal agent cannot 
be served because of death, disability or 
unavailability, the Secretary, Federal 
Maritime Commission, will be deemed 
to be the NVOCC’s legal agent for 
service of process. 

(iii) Service of administrative process, 
other than subpenas, may be effected 
upon the legal agent by mailing a copy 
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of the documents to be served by 
certified or registered mail, return 
receipt requested. 

(25) Certification of shipper status in 
foreign commerce. If a common carrier 
adopts a procedure other than those set 
forth in § 563.7 (b)(1) or (b)(2) of this 
chapter, for determining whether 
NVOCCs for whom it wishes to 
transport cargo have complied with the 
tariff and bonding requirements of 
sections 8 and 23 of the 1984 Act. that 
procedure shall be clearly set forth in 
Tariff Rule 25 of its tariff. 

(28) Time/volume rates in foreign 
commerce. In connection with time/ 
volume rates offered under 
§ 514.13(b)(19)(i). Tariff Rule 28 of 
common carrier and conference tariffs in 
foreign commerce shall clearly and 
accurately: 

(i) State all charges, classifications, 
rules and practices concerning time/ 
volume rates; 

(ii) Identify the shipment records 
which will be maintained to support the 
rates; 

(iii) Describe the method to be used 
for shippers giving notice of their 
intention to use a time/volume rate prior 
to tendering any shipment under the 
time/volume-rate arrangements; and 

(iv) State that: 

(A) Once a time/volume rate is 
accepted by one shipper, it shall remain 
in effect for the time specified, without 
amendment; and 

(B) Shipper notices and shipment 
records supporting a time/volume rate 
will be maintained by any offering 
carrier or conference for at least five 
years after any shipper’s use of a time/ 
volume rate has ended. 

(27) Loyalty contracts in foreign 
commerce. Where the filer intends to 
use a loyalty contract in foreign 
commerce: 

(i) Tariff Rule 27 shall contain a 
sample of every loyalty contract, as 
defined in 48 CFR 514.2. together with 
regulations which set forth the scope 
and application of the contract system. 

(ii) The use of any sample loyalty 
contract and applicable regulations filed 
for inclusion in a tariff under paragraph 

(b)(27) of this section shall be presumed 
to be “in conformity with the antitrust 
laws.” within the meaning of section 
10(b)(9) of the 1964 Act. if such contract 
makes reference to a Business Review 
Letter, issued pursuant to 28 CFR 50.6, 
indicating no objection to the use of that 
contract. 

(28) Definitions. Tariff Rule 28 shall 
include any filer definitions of technical 
terms whi^ however, may not be 


inconsistent with the 1916 or 1984 Acts 
or this part. 

(29) Symbols. Tariff Rule 29 shall 
include any filer symbols, service codes, 
etc. and explanations therefor which, 
however, may not be inconsistent with 
the those set forth in this part or the 
“Batch Filing Guide.” 

(30) Access to tariff information. 
Tariff Rule 30 shall contain a clear and 
complete description of all costs, 
conditions and arrangements for public 
inspection of tariff material. See 

§ 514.8(k)(l)(iv). 

(31) Seasonal discontinuance, (i) 
Tariff Rule 31 shall contain 
announcements of seasonal 
discontinuance or restoration of service, 
which shall be filed on not less than ten 
days’ notice, except by special 
permission under § 514.18. Such 
announcements shall contain a brief 
statement announcing the date of 
discontinuance and/or restoration of 
service and may include no other tariff 
matter. The TUs associated with service 
discontinuance or restoration shall be 
amended, expired or filed as applicable, 
and shall meet all criteria for TLI 
filings/amendments. 

(ii) Tariff Rule 31 of tariffs naming 
rates, fares or Tariff Rules applicable to 
all water routes which are closed to 
navigation during part of a year shall: 

(A) Contain provisions governing the 
handling of shipments which may arrive 
at the publishing carrier’s facilities after 
the date service is discontinued; and 

(B) Expressly provide for the seasonal 
discontinuance provision’s own 
expiration at the close of the navigation 
season, or include a rule providing for 
the discontinuance/restoration of 
service based on the stated navigation 
season. 

(c) Optional Tariff Rules. Tariff Rule 
numbers 100 and up (to be numbered 
consecutively) are available for carrier/ 
conference use. 

§514.16 [Reserved] 

§ 514.17 Essential ternis of service 
contracts In foreign commerce. 

(a) General. (1) A concise statement 
of the essential terms ( ETs] of service 
contacts (which are filed in paper form 
under § 514.7) shall be filed with the 
Commission by authorized persons (see 
§ 514.4(d)(5)) and made available to the 
general public in electronic tariff format 
under this section. Filing and 
maintenance of ETs are accomplished 
through an electronic essential terms 
publication (ETP) for each carrier or 
conference filer, which contains ETs for 
each of the carrier’s or conference’s 
service contracts. 


(2) Cross-references—[i] Authority to 
file: § 514.4(d)(5; 

(ii) Cancelation. 514.4(e)(2). 

(iii) Availability of essential terms: 

§ 514.7(f). 

(iv) Rejection of service contracts 
and/or essential terms: § 514.7(j). 

(v) Modification, correction and 
cancelation: § 514,7(k). 

(vi) Assessorials and algorithms: 

§ 514.10(d)(1). 

(b) Essential terms publication —(1) 
Creation and form. The ETP is created 
and maintained by the filer as a 
separate tariff type CET for "ETF j 
with a tariff record and number (see 

§ 514.11(b)). A service-contract filer, 
either carrier or conference, may have 
only one ETP for all its ETs. The ETP 
may also contain matter of general 
applicability to all ETs contained 
therein, such as Tariff Rules. The ATFI 
system will coordinate development of 
ET search indexes by, for example: ET, 
service contract or FMC file number, by 
commodity name or number; by TU 
number; and, by origin or destination of 
the commodity, 

(2) Reference to/in tariffs of general 
applicability. The ETP shall: 

(1) Contain reference to each carrier’s 
or conference’s tariff of general 
applicability; and 

(ii) Be referenced in each of the 
carrier’s or conference's tariffs of 
general applicability, where required to 
be filed under this part. 

(c) Statement(s) of essential terms: 
general requirements. (1) Essential 
terms shall be promptly filed by the 
appropriate person, in the carrier’s or 
conference’s ETP and in the content and 
tariff format as provided by this part. 
(The service contract, in paper form, is 
required to be filed within ten (10) days 
of the electronic filing of the essential 
terms under § 541.7(g).) 

(2) Essential terms may not: 

(i) Be uncertain, vague or ambiguous; 
or 

(ii) Contain any provision permitting 
modification by the parties other than in 
full compliance with this part. 

(d) Essential terms: specific 
requirements—{!) ATFI sample screen 
illustration. The following ATFI sample 
(partial) screen illustrates the elements 
required to be contained in essential 
terms filings (here for one commodity 
and one TU) and how they appear in the 
A'TFI system. (The references in 
brackets are to the paragraphs of this 
section which explain the requirements 
for the fields and the data contained 
therein.) 
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C§ 514.17(d)<l)) 
C(d)(2)] ET Nin: 681 
[(d)(3)3 


ATFI ESSENTIAL TERMS SEARCH 
JKL Line Essential Jems Publication ( XYZ 004 ) 

SC Mum: 765 ET Filing date: 0lJan1992 

Contract Effective date: 01Decl992 
Available until: 31Jan1992 Contract Expiration date: 15Jan1993 

Contract Teraiination date: 15Jan1993 

Description: Alarm clocks 

Full Service Contract Essential Terms Display 
Cofliaodity: 9105-11-0023 Clocks 

Full: Alarm clocks; battery or AC powered 
TLI: 9105-11-0023-0002 PP LS 40 0lJan1992 3,100.00 USD 

==s==s==ss===rs===3=srr======= End of CooiDodity 9205-90-0023 scss======== 


C(b)(1)] 

[(d)(3)3 

[(d)<4)3 

C(d)(4)3 

C(d)(5)3 

C<d)(6)] 

C(d)(6)3 

C(d)(6)3 

[(d)(7)(ii)3 


rssssxss 


REQ TERM 
REQ TERM 
REQ TERM 
REQ TERM 
REQ TERM 
REQ TERM 
REQ TERM 
OPT TERM 1 
OPT TERM 2 


ORIGIN (location or group name) 

DESTINATION ( •• ) 

MINIMUM QUANTITY (text) 

SERVICE COMMITMENTS (text) 

LIQUIDATED DAMAGES FOR NON-PERFORMANCE (if any) 

LATER EVENTS CAUSING DEVIATION (if any) 

DURATION (e.g., "46 days from 010EC1992 to 15JAN1993") 
(TITLE and text) 

(TITLE and text). 


[(d)(8)(i)3 

Cii)3 

C(iii)3 

C(iv)3 

[(v)3 

((vi)3 

t(vii)3 

C(d)(9)3 

‘C(d)(9)] 


(2) ET (statement of essential terms) 
and SC (service contract) numbers. The 
“ET Num” and “SC Num“ are defined by 
the filer and shall be entered in the 
appropriate Helds. 

(3) Period of availability. The period 
of availability of the essential terms to 
similarly situated shippers shall be no 
less than thirty (30) days, i.e., from the 
“Filing date” (automatically entered by 
ATFl under § 514.10(a)(2)) to the 
“Available until** date (automatically 
defaulted to 0 days from the filing date, 
but the filer can enter a later date, 
making the availability period longer). 

(4) Duration of contract In addition 
to the period of availability of essential 
terms to similarly situated shippers, the 
service contract itself must have an 
effective date and an expiration date 
(see § 514.10 (a)(3) and (a)(4)), governing 
the duration of the contract between the 
original signatory parties. The duration 
must also be set forth in required 
essential term # 7 imder paragraph 
(d)(8)(vii) of this section. 

(5) Contract termination date. A 
statement of essential terms may not be 
canceled until after all of its associated 
service contracts, including any renewal 
or extension, have expired under the 
terms of the contract, or have been 
terminated for reasons not specifically 
set forth in the contract. See 

§§ 514.4(e)(2) and 514.7(l)(l)(ii). The 
contract termination date would, 
therefore, be the same as the contract 
expiration date, unless terminated 
sooner, in which case the filer would 
enter the earlier date when the 
termination event occurred. 

(6) Commodity, The commodities 
covered by a service contract shall be 


entered as described in § 514.13(a). See 
§ 514.7(c) for exempt commodities. 

(7) Mandatory terms, (i) Essential 
terms shall contain the contract rates or 
rate schedule(s), including any 
additional or other charges (i.e., general 
rate increases, surcharges, terminal 
handling charges, etc.) that apply, and 
any and all conditions and terms of 
service or operation or concessions 
which in any way affect such rates or 
charges; except that a contract may not 
permit the contract rate to be changed to 
meet a rate offer of another carrier or 
conference not published in a tariff or 
set forth in a service contract on file 
with the Commission. In ATFI. the 
mandatory terms shall be entered as 
described in paragraphs (d)(7)(ii) and 
(d)(8) of this section. 

(ii) TU. The tariff line items for 
essential terms are similar in format to 
those in a commodity tariff, as 
prescribed by S 514.13(b). In the screen 
example, the ATFI system adds four 
digits to the commodity code to obtain 
the TU number. As set forth in the 
“Batch Filing Guide*s“ Data Element 
Dictionary, the basic conditions and 
terms of service include: “PP” (Shipment 
service code for **Pier to Pier**); “LS** 
(Rate basis for “Lump Sum**); and **40“ 
(Container size for a 40-foot container). 
The date, **01}anl992“ is the TU filing 
date and the basic rate is $3,100 (U.S. 
dollars). 

(8) Other required terms, in addxiion 
to the data described in paragraphs 
(d)(2) through (d)(7) of this section, 
essential terms shall also contain the 
following terms, with the mandatory 
numbers and subjects as follows: 

(i) Origin. The origin port range(8) in 
the case of port-to-port movements, and 


the origin geographic area(s) in the case 
of through intermodal movements, 
except that, in service contracts, the 
origin and destination of cargo moving 
under the contract need not be stated in 
the form of “port ranges** or **geographic 
areas,'* but shall reflect the actual 
locations agreed to by the contract 
parties. See § 514.10(b). 

(ii) Destination. The destination port 
range(s) in the case of port-to-port 
movements, and the destination 
geographic area(8) in the case of through 
intermodal movements, except that, in 
service contracts, the origin and 
destination of cargo moving under the 
contract need not be stated in the form 
of “port ranges** or **geographic areas,** . 
but shall reflect the actual locations 
agreed to by the contract parties. See 

§ 514.10(b). 

(iii) The minimum quantity of cargo 
or freight revenue necessary to obtain 
the rate or rate schedule(s), except that 
the minimum quantity of cargo 
committed by the shipper may not be 
expressed as a fixed percentage of the 
shippers cargo. 

(iv) The service commitments of the 
carrier, conference or specific members 
of a conference, such as assured space, 
transit time, port rotation or similar 
service features. 

(v) Liquidated damages for non¬ 
performance, if any. See 514.7(1). 

(vi) Later events causing deviation (if 
any). Where a contract clause provides 
that there can be a deviation from an 
original, essential term of a service 
contract, based upon any stated event 
occurring subsequent to the execution of 
the contract, a clear and specific 
description of the event, the existence or 
occurrence of which shall be readily 
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verifiable and objectively measurable. 
See § 514.7(1). This requirement applies 
to, inter olia, the following types of 
situations; 

(A) Retroactive rate adjustments 
based upon experienced costs; 

(B) Reductions in the quantity of cargo 
or amount of revenues required under 
the contract; 

(C) Failure to meet a volume 
requirement during the contract 
duration, in which case the contract 
shall set forth a rate, charge, or rate 
basis which will be applied; 

(D) Options for renewal or extension 
of the contract duration with or without 
any change in the contract rate or rate 
schedule; 

(E) Discontinuance of the contract; 

(F) Assignment of the contract; and 

(G) Any other deviation from any 
original essential terms of the contract, 

(vii) The duration of the contract, 
stated as a specific, fixed time period, 
with a beginning date (effective date) 
and ending date (expiration date}. See 
paragraph (d)(4) of this section. 

(9) Optional essential terms. Any 
essential term of a service contract not 
specifically provided for in this section 
shall be entered after the required terms 
and in numerical order, beginning with 
# 1 . 

§ 514.10 Special permission. 

(a) General. Section 8(d) of the 1984 
Act and section 2 of the 1933 Act 
authorize the Commission, in its 
discretion and for good cause shown, to 
permit increases or decreases in rates, 
or the issuance of new or initial rates, on 
less than statutory notice under § 514.9. 
Section 9(c) of the 1984 Act authorizes 
the Commission to permit a controlled 
common carrier's rates, charges, 
classifications, rules or regulations to 
become effective on less than 30 days* 
notice. The Commission may also in its 
discretion and for good cause shown, 
permit departures from the requirements 
of this part The Commission will grant 
such permission only in cases where 
merit is demonstrated. 

(b) C/erico/emors. Typographical 
and/or clerical errors constitute good 
cause for the exercise of special 
permission authority but every 
application based thereon must plainly 
specify the error and present clear 
evidence of its existence, together with 
a full statement of the attending 
circumstances, and shall be submitted 
with reasonable promptness after filing 
the defective tariff material. For 
correction of clerical errors In the 
essential terms of service contracts, see 
§ 514.7(k)(lJ. 

(c) Application —(1) By authorized 
official: filing fee. Application for 


special permission to establish rate 
increases or decreases on less than 
statutory notice or for waiver of the 
provisions of this part, shall be made by 
the common carrier, conference or agent 
that holds authorization under § 514.7(d) 
to file the tariff matter. Every such 
application shall be submitted to BTCL 
and be accompanied by the filing fee 
provided in § 514.21. 

(2) Transmittal. Application for 
special permission shaU be made only 
by cable, telegram or letter, except that 
in emergency situations, application 
may be made by telephone if the 
telephone communication is promptly 
followed by a cable, telex or letter and 
the filing fee. 

(3) Content. Except as provided in 
§ 514.7(k)(l). applications for special 
permission shall contain the following 
information: 

(1) The organization name, number 
and d/b/a of the conference or carrier 
under § 514.11(b); 

(ii) The tariff number, title and tariff 
code under § 514.11(b]; and 

(iii) The rate, commodity, Tariff Rules, 
etc. (related to the application), and the 
special circumstances which the 
applicant believes constitute good cause 
to depart from the requirements of this 
part or to warrant a tariff change upon 
less than the statutory notice period. 

(d) Implementation. (1) If all 
conditions are complied with and if the 
authority granted by special permission 
is used, it shall be used in its entirety 
and in the manner set forth by the 
Commission, including the prompt 
electronic filing of the material for 
which permission is requested, with the 
filer using the special case number 
assigned by the Commission for that 
filing and the special case symbol *‘S.** 
as prescribed in § 514.9(b)(19)(i). 

(2) If Commission-specified conditions 
are not complied with, or if the exact 
authority granted by the special 
permission is not used and more, less or 
different authority is desired, a new 
application complying with the 
requirements of this part in all respects 
and referring to the previous special 
permission must be filed. 

§514.19 Suspension of tariff matter. 

All use of suspended tariff matter 
shall be deferred for the period specified 
in the Commission's suspension order. 

In addition to other affected places in 
the tariff, as provided in this section, the 
fact that tariff matter is suspended is 
also displayed through the "Status" 
function in the command line, as 
described in § 514.8(n)(3). 

(a) Domestic offshore commerce —(1) 
Suspension: period. The Commission 
may suspend from use any rate. fare. 


charge, classification, Tariff Rule, 
regulation, or practice of a domestic 
offshore carrier for a period of up to 180 
days beyond the time it would otherwise 
have lawfully taken effect. 

(2) Implementation. Upon issuance of 
an order suspending tariff matter, in 
whole or in part, the BTCL shall 
immediately make the appropriate entry 
in the domestic offshore carrier's 
tariffis) for each suspended item, which 
entry: 

(i) Specifically identifies the tariff 
matter suspended and sets forth any 
tariff provisions which may remain 
effective in lieu of the suspended 
provisions; 

(ii) Bears an effective date coinciding 
with that in the applicable suspension 
order, 

(iii) Bears a thru date coinciding with 
the end of the suspension period 
specified in the Commission order; and 

(iv) Reproduces in the ATFI System 
News and/or the applicable commodity 
description record, TU notes, Tariff Rule 
text etc., those portions of the order 
directed by the Commission to be so 
published, or. in the absence of such 
direction, reproduces the suspension 
order in its entirety. 

(3) Amendment of suspended tariff 
matter, (i) Neither suspended matter nor 
matter continued in effect as a result of 
a suspension, may be amended, deleted 
or withdrawn except through use of the 
special case number and symbol under 

§ 514.9(b)(19) referred to in the order or 
special permission issued by the 
Commission, except that a tariff affected 
by a suspension order may be amended 
during the suspension period if the 
amendment does not affect the 
suspended materials. 

(ii) If. prior to receiving a suspension 
order, a carrier files an amendment 
reissuing, deleting, cancelling or 
amending any tariff matter named in a 
subsequent suspension order, the 
amendment shall be rejected. 

(4) Vacating suspension of tariff 
matter. Should the Commission vacate a 
suspension order earlier than the date to 
which the subject tariff matter was 
originally suspended. BTCL shall 
immediately change the thru date to the 
specified date in the Commission's order 
vacating the suspension order. 

(5) Cancelation of suspended matter. 
(i) Should the Commission subsequently 
cancel all or any part of previously- 
suspended tariff matter, BTCL shall 
immediately change the expiration date 
to the date of cancelation set forth in the 
Commission's order. See § 514.4(e). 

(ii) If suspended tariff matter is not 
cancelled by the Commission prior to its 
thru date, it shall take effect 








Federal Register / Vol, 56, No. 174 / Monday, September 9, 1991 / Proposed Rules 


46089 


automatically on the thru date and any 
tariff matter which was continued in 
effect during the suspension period shall 
bp automatically superseded by the 
tariff matter that had been suspended 
but was not cancelled. 

(b) Controlled common carriers in 
foreign commerce. 

(1) Suspension: period 

filed by a controlled common carrier 
may be suspended at any time before its 
effective date. Tariff matter already in 
effect may be suspended upon the 
Commission's issuance of a show cause 
order on not less than 60 days* notice to 
the common carrier. In either instance, 
the suspension period shall not exceed 
180 days. 

(2) Implementation. Upon issuance of 
an order suspending tariff matter, in 
whole or in part, the Commission's 
BTCL shall immediately make the 
appropriate entry into the controlled 
common carrier’s tariff(s) for each 
suspended item, which entry: 

(i) Specifically identifies the tariff 
material suspended: 

(ii) Bears an effective date coinciding 
with that of the applicable suspension 
order, 

(iii) Bears a thru date coinciding with 
the end of the suspension period 
specified in the Commission order, and 

(iv) Reproduces in the AITI System 
News and/or the applicable commodity 
description record, TU notes. Tariff Rule 
text, etc., those portions of the order 
directed by the Commission to be so 
published, or, in the absence of such 
direction, reproduces the suspension 
order in its entirety. 

(3) Replacement rates, (i) Controlled 
common carrier tariff matter filed to 
become effective during a suspension 
period in lieu of the suspended matter 

(A) May become effective 
immediately upon filing or upon the 
effective date of the suspension, 
whichever is later, and 

(B) Shall be filed using the special 
case symbol and number issued by the 
Commission under § 514.9(bKl9). 

(ii) In determining whether to reject 
replacement rates, the Commission will 
consider whether such rates result in 
total charges (e.g., rate plus applicable 
surcharges) that are lower than the 
lowest comparable charges effective for 
a U.S.-flag or reciprocal-flag common 
carrier serving the same trade. 

(iii) At the same time it files 
replacement rates, the controlled 
common carrier shall submit to BTCL a 
letter (in paper format) identifying the 
specific U.S.-flag or reciprocal-flag 
common carrier’s rates, charges, 
classification or Tariff Rules resulting in 
total charges which equal or are lower 
than its own. 


(c) Other suspension situations. 

When the Commission, upon good cause 
shown, issues an order to suspend tariff 
matter not addressed in paragraphs (a) 
or (b) of this section, it will set forth in 
the order the procedures for effectuating 
the suspension. 

(d) Other filings in suspension 
situations. In suspension situations, 
when filings, not provided for elsewhere 
in this section and not otherwise 
permitted by the rules of this part, may 
become necessary or desirable, such 
filings may be directed by the 
Commission and shall use the assigned 
special case symbol and number under 
§ 514.9(b)(19). 

§514.20 Retrieval 

(a) General. The Commission will not 
provide to the public tariff data in paper 
format, except pursuant to requests for 
certification of copies for court or 
government agency use, as provided in 

§ 514.8(k)(2). 

(b) User charges. User charges for 
services under this section are provided 
in § 514.21. 

(c) Interactive retrieval. Interactive 
retrieval means the process by which 
any member of the public accesses the 
ATFI system via dial-up connection, 
using telecommunications links, a 
modem and a terminal (see § 514.8(e)), 
and interacts with the system on a 
transaction-by-transaction basis to 
retrieve tariff matter of carriers, 
conferences and terminal operators 
which has been filed in the ATFI 
database. 

(1) Registration. Every public 
interactive retriever will be required to 
register in advance with BTCL under 

§ 514.8(f) to obtain a USERID and 
password. 

(2) Retrieval restrictions. Due to 
Congressional policy to impose 
reasonable restrictions on retrieval, a 
registered public interactive retriever: 

(i) Will be prohibited from accessing 
more than one tariff at a time, except 
that governing tariffs under 

§ 514.12(a)(1) are not subject to the one- 
tariff-at-a-time limitation during the 
retriever's access to the tariff that they 
govern; and 

(ii) Will be logged off (automatically) 
the ATFI system: 

(A) After 10 minutes of inactivity; or 

(B) After a period of time, e.g., 30 
minutes (shown at logon), which the 
Commission has determined is sufficient 
to allow access to several TUs (and 
related tariff objects) of one tariff, as 
described in paragraph (c)(2)(i) of this 
section. 

(3) Remote retrieval by modem. A 
public retriever may access and/or 
obtain (through screen prints) ATFI filed 


tariff data through modem and 
telecommunications links and 
procedures authorized by the 
Commission. 

(4) Tariff Control Center. A public 
retriever may access and/or obtain 
ATFI filed tariff data through personal 
operation of one of several terminals 
provided in the Tariff Control Center at 
the FMC headquarters in Washington, 
D.C. 

(d) Batch retrieval through database 
tapes. Interested parties may subscribe 
to all tariff filings/updates received by 
the Commission on a daily, weekly, or 
monthly basis. The ATFI System 
Administrator will record on 1600 bpi or 
6250 bpi, 9 track, magnetic tape all of the 
tariff updates received during the 
previous calendar day, or other 
applicable subscriber-designated period, 
as well as any tariff update created by 
the Commission (e.g., suspensions, 
rejections, etc). These subscriber tapes 
will be distributed to subscribers via 
first class mail or made available for 
pick-up at the FMC ATFI Computer 
Center. 

(e) Instructional materials —(1) ATFI 
*Batch Filing Guide** and user manual. 
The ATFI user guides applicable to 
retrieval functions are the "ATFI 
Fundamentals Guide." "ATFI System 
Handbook," and "ATFI Retrieval 
Guide." See § 514.8(b). The user of 
subscriber tapes will also need the ATFI 
transaction set formats and 
specifications detailed in the "Batch 
Filing Guide." See § 514.8(d)(3). The 
transaction set formats published for 
batch filers are used for the formatting 
of subscriber tapes. 

(2) Computer based instruction 
(”CBr). Computer based instruction for 
ATFI retrieval is a menu option for 
registered interactive retrievers using 
the ATFI central site system. See 
§ 514.8(h). 

(f) Filers. Properly registered filers 
may access their own tariffs without 
restriction. Where filers also register as 
public retrievers for access to all tariff 
data, the restrictions in paragraph (c)(2) 
of this section shall apply when they 
enter ATFI under a retriever password. 

§ 514.21 User charges. 

In accordance with 5 U.S.C. 552 and 
31 U.S.C. 9701, the following user 
charges are established for services 
under this part: 

(a) Application for exemption (See 
§§ 514.3 and 514.8(a)): As provided in 
§ 502.69 of this chapter. 

(b) User manual (§ 514.8(b)): $15 for 
diskette(s) containing all user guides in 
WordPerfect 4.2 format. 
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(c) Registration for user ffiler and/or 
retriever) ID and password (See exhibit 
1 to this part and §§ 514.8(0 and 514.20): 
$100 for initial registration for firm and 
one individual; $^ for additions and 
minor changes. 

(d) Certification by Commission 
Secretary of tariff data (§ 514.8(k)(2)): 
As provided in § 503.43(c) of this 
chapter. 

^ (e) Certification of batch filing 
software (8 514.8(1)): $200 per software 
package. 


(0 Application for special permission 
(8 514.18): $100. 

(g) Remote retrieval by modem 

(8 514.20(c)(3)): 50 cents per minute of 
connect time. 

(h) Printing (screen prints) of 
downloaded tariff matter at 
Commission’s Tariff Control Center 

(8 514.20(c)(4)): as provided in part 503, 
subpart E. 

(i) (Reserved] 

(j) Database tapes (8 514.20(d)): The ' 
fees for subscriber tapes are: 


(1) Initial set of full database tapes: 
$300. 

(2) Daily updates: $25 each. 

(3) Weekly updates: $50 each. 

(4) A/onfA/y updates: $100 each. 

8 514.91 0MB control numbers assigned 
pursuant to the Paperwork Reduction Act 
(Reserved) 

■im 
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Exhibit 1 to Part 514 • ATFI User Registration Form 

ADMINISTRATIVELY RESTRICTED 

Federal Maritime Commission 


Initial Q Additional 

Check one: □ Registration (Hrm) Individual User 
(IncL 1 individual) Q or Change 

(Filing fee] ($100 • Incl. 1 individual] [$2S] 

Check: □ Retrieval and/or □ Filing 

t ___ 

[Contact Person (name and telephone number^)] 

A. FIRM 

Org.Typc: Other_ _ or 

(Underline): Conf; Ocean; NVO; bomcsiic; Terminal; Agent/Pub. 

FMC Org. # (if known):_ 

[Exact Org Name - as per corporate charter, etc.) 


Use reverse side, additional sheets and/or fonn(s) as necessary. One 
fonn most be submitted for each individuaL Obtain blank forms 
from BTCL ((202) 523-S796] and send completed form(s) in 
triplicate, with one copy of necessary documentation, and check for 
proper fee made payable to "Federal Maritime Commission,” to: 

ATFI Registration (BTa.) 

Federal f^ritime Commission 

1100 L Street, N.W. 

Washington, DC 20573 


[Signature of authorized ofTiciat and date] 


B. INDIVIDUAL 


[Name and title] 

FMC Org. # (if known):__ 

[Exact Org Name - as per corporate chancr, cic.| 


Address: Address: 

[Home ollicej 


Phone/FAX ( )_/. 


Phone/FAX ( )_/. 


ADDITIONAL INFORMATION REQUIRED FROM/PROVIDED BY FILERS 


i. _ 

3. Comments: 


[Name of person responsible for Organization Record Maintenance, if different from "B"] 


4. Attached: □ Necessary documentation [e.g., deiegation(s) of authority. See 46 CFR 514.4(d).] 

SaSSaXSSSSSSBXSSSSSXSKSSBXSSXSSSSSBSKXSSSSSSSBBSSXS: 

IFORADAONISTRATiyE USE ONLY] Initials (date): _ 

Tariff Owner is/is not a controlled carrier 
ATFI Function Logon USERID 


□ Additional information. 


Anti-rebate certification is / is not current. 
Initial Password(s) 


Org. Record Maintenance: 
Filing: 

Retrieval: 


Fom FMC^ (8/91) 


Org Number 
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DEPARTMENT OF STATE 
Bureau of Consular Affairs 
22 CFR Part 43 
(Publtc Notice 1477] 

Visas: Documentation of Immigrants 
Under Section 132 of Public Law 101* * 
649 

agency: Bureau of Consular Affairs. 
DOS. 

action: Final rule. 

summary: This final rule amends part 
43, title 22 of the Code of Federal 
Regulations to implement the provisions 
of section 132 of Ihiblic Law 101-649 
which establishes a program to provide 
for the issuance of 40,000 visas for each 
year during fiscal years 1992,1993, and 
1994 to certain natives of foreign states 
which were designated as having been 
“adversely affected’* within the meaning 
of section 314 of Public Law 99-603, as 
amended. 

effective date: October 9.1991. 

FOR FURTHER INFORMATION CONTACr. 

Cornelius D. Scully, Director, Office of 
Legislation, Regulations, and Advisory 
Assistance, Visa Office, Department of 
State, Washington, DC 20522-0113; (202) 
663-1184. 

SUPPLEMENTARY INFORMATION: 
Background 

A proposed regulation was published 
in the Federal Register of June 4,1991. 
That rule proposed regulations adding 
new subpart B to part 43. title 22 of the 
Code of Federal Regulations, in order to 
implement the provisions of section 132 
of Public Law 101-649. The proposed 
rule at pp. 25387-25392 of the Federal 
Register gives a detailed discussion with 
regard to the provisions of section 132 of 
the Immigration Act of 1990 with respect 
to the definition of an alien who is 
qualified to apply for an immigrant visa 
under the provisions set forth in that 
section as a “native of a foreign state 

• • * which was identified as an 
adversely affected foreign state for the 
purposes of section 314 of the 
Immigration Reform and Control Act of 
1986.** The proposed rule also addressed 
the procedures required to process 
immigrant visa applications submitted 
by such aliens. During the comment 
period the Department received 56 
comments. Collectively, the commenters 
raised 29 issues or questions. 

Analysis of Comments 

Confidentiality of Applications 

Six commenters urged the Department 
to provide by regulation, or otherwise 


give a categorical assurance, that 
applications received would be used 
only for the purpose of the AA-1 
program. All commenters were 
concerned that aliens who were 
potential competitors but were in the 
United States illegally might be deterred 
from competing unless they were 
confident that making an application 
would not result in disclosing their 
unauthorized presence in the United 
States for possible enforcement action. 
One commenter asserted that the 
Congress Intended such a step by the 
Department. 

The Department can find no statutory 
basis for establishing such 
confidentiality. Section 222(f) of the 
Immigration and Nationality Act, as 
amended, provides that the records of 
the Department of State and of 
diplomatic and consular offices relating 
to the issuance and refusal of visas shall 
be confidential and shall be used only 
for the formulation, amendment, 
administration and enforcement of the 
immigration and other laws of the 
United States. To that extent, the public 
may be assured that the applications 
will be kept confidential, but to no 
greater extent than that. It has 
consistently been the position of the 
Department that such records may 
properly be made available to other U.S. 
Government agencies, including the 
Immigration and Naturalization Service 
(INS), for law enforcement purposes. 

The Department can find nothing in 
section 132 or elsewhere in Public Law 
101-649 which would require or 
authorize taking a position with respect 
to applications for registration under 
section 132 inconsistent with this long¬ 
standing general position. That said, 
however, the Department also wishes to 
point out that it has no intention of 
furnishing any applications, or any 
information contained in them, to INS in 
the absence of a request for such action 
by that agency. 

In this connection, the Department 
also wishes to point out that the same 
question arose in 1986-87 with respect 
to applications submitted under the NP- 
5 program. The Department's response 
at that time was the same. INS did not 
make such a request at that time. The 
Department cannot predict whether INS 
will make such a request at this time. 

Length of Application Period 

Four commenters urged that the 
application period be relatively 
lengthy—approximately one month—in 
order to give potential applicants more 
opportunity to compete. Given the fact 
that applications must, by law. be 
processed in chronological order, the 
Department does not believe that a 


lengthy application period will serve a 
useful purpose. As was the case with its 
predecessor—the NP-5 program— 
section 132 specifies that applications 
are to be processed in chronological 
order of receipt within an application 
period established for the purpose. 
Under the NP-5 program, virtually all, if 
not all. applicants whose applications 
could be registered for processing were 
received during the first day of the 
period. If. as the Department believes to 
be highly likely, the result will be the 
same with respect to the proposed 
application period for this program, the 
Department believes it would be 
unnecessary—even misleading—to 
provide an extended application period, 
as the commenters have urged. 
Assuming that all applications which 
can be processed for further 
consideration under the program are 
received on the first day of the period— 
or. at most, on the first two days— 
allowing the application period to drag 
on for a month would give applicants a 
false idea of the possibility of their 
selection and simply burden the 
Department with an even greater 
volume of unprocessable mail than 
would a shorter period. Accordingly, the 
Department will establish an application 
period of one week, as originally 
indicated. 

Chronological Order of Processing 

Closely allied with the comments 
discussed above concerning a longer 
application period were a series of 
comments strongly opposing the concept 
of chronological processing and 
otherwise questioning its desirability, 
even its legitimacy. The Department 
recognizes that the system created by 
section 132 and its predecessor, section 
314 of Public Law 99-603, is an 
anomalous one and presents a 
disconcerting spectacle to the observer. 
The Department believes, however, that 
the statutory mandate is clear in this 
respect. Section 132 explicitly requires 
that the 40.000 visas available in each of 
the applicable fiscal years be made 
available to qualified applicants “in the 
chronological order in which they 
qualify.” This language closely tracks 
that in section 314 of Public Law 99-603. 

The origin of this language is clear 
enough to those who are familiar with 
the earlier history of our immigration 
system. Prior to the amendment of the 
INA in 1965 by Public Law 89-236. the 
Immigration Act of 1965, there existed a 
system under which an alien could 
register as a nonpreference immigrant 
without meeting and substantive 
requirements for registration. Under the 
pre-1965 system, an alien could register 
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as a nonpreference immigrant merely by 
communicating to a consular officer his 
or her desire to immigrate and providing 
necessary personal information—name, 
date and place of birth, current address. 
That system was abolished as part of 
the implementation of the 1965 Act 
because the labor certification 
provision—section 212(a](14] of the 
INA—was amended to make it an 
affirmative requirement. Aliens, 
including nonpreference immigrants, 
who were subject to the labor 
certification requirement were 
excludable unless the Secretary of Labor 
certified that they were admissible. The 
system established to implement this 
change in the law provided that an alien 
could not be registered as a 
nonpreference immigrant unless he or 
she had obtained a labor certification or 
had established that he or she was not 
required to obtain a labor certification 
pursuant to Departmental regulations on 
this subject. 

Section 314 of Public Law 99-603— 
and, therefore, section 132 of Public Law 
101-649 also—had its origins in this 
system and its operational effects upon 
rates of immigration to the United States 
from certain countries, especially 
Ireland. By 1967 complaints arose that 
the new requirements effectively 
prevented immigration from Ireland 
since natives of Ireland had neither the 
close family relationships required to 
qualify for immigration as relatives nor 
the professional or occupational skills 
which would allow them to obtain labor 
certification and immigrate as workers. 

Several bills were introduced between 
1967 and 1973 which would have re¬ 
established the old “national origins’* 
quota system for Ireland and other 
Western European countries using 
mathematical formulae to determine the 
size of each quota and would have 
exempted competitors for visas under 
those quotas from the requirements of 
section 212(a)(14]. None of those bills 
was enacted and from 1973 until about 
1984 or 1985 the issue was quiescent At 
that time, it again became an active 
issue and the result was the inclusion of 
section 314 in Public Law 99-603, the 
Immigration Reform and Control Act of 
1986. 

As the Department pointed out in 
some detail in its discussions of the 
regulations implementing section 314 
(the NP-5 program)—published at 52 FR 
1447 (January 13,1987) and 52 FR 17944 
(May 13.1987)—the Congress effectively 
resurrected for competitors under that 
program the old pre-1965 nonpreference 
registration system. As the Department 
explained at that time, under that 
system the alien’s nonpreference 


priority date was established by the 
receipt as a consular office of the alien’s 
communication expressing a desire to 
immigrate to the United States. During 
that period consular offices had a desk¬ 
top machine for date-stamping incoming 
mail which stamped not only the month, 
day, and year of receipt but also the 
hour and minute in Greenwich Mean 
Time (GMT). Including the hour and 
minute permitted the establishment of 
the chronological order of nonpreference 
applicants by hour and minute as well 
as by month, day, and year, to the 
extent that such a detailed ordering 
might be operationally necessary for 
immigrant visa quota number allocation 
purposes at any given time. 

By using the phrase “strictly in the 
chronological order in which they 
qualify * * •“in section 314(b)(2) of 
I^blic Law 99-603 and the phrase “in 
the chronological order in which aliens 
apply for each fiscal year** in section 
132(c) of Public Law 101-649, the 
Congress, as the Department sees it, 
clearly mandated a chronological order 
of processing modeled on the old pre- 
1965 nonpreference registration system. 
In this connection, it should be noted 
that one of the commenters on the NP-5 
regulations urged that the Department 
select the NP-5 applicants by means of 
a drawing from among the applications 
received. The Department pointed out at 
that time (52 FR 17947, left-hand column) 
that it had considered that possibility 
and found the procedure established in 
the regulations more consistent with the 
requirements of section 314(b)(2). 

Finally, it appears to the Department 
that the Congress must necessarily have 
considered and rejected possibility of 
establishing a selection at random under 
section 132. Section 3 of Public Law 100- 
658 established the so-called “OP-1** 
program—also informally referred to as 
the Berman diversity program. Section 
3(b) explicitly required that applicants 
be processed “strictly in a random 
order • • *.** Thus, when formulating 
Public Law 101-649 the Congress had 
before it two predecessor provisions— 
section 314 of Public Law 99-603 with its 
chronological order requirement and 
section 3 of Public Law 100-658 with its 
random order requirement. 

As mentioned above, the Congress 
repeated the chronological order 
requirement in section 132. In addition, 
the Congress established in section 131 
a permanent diversity provision which 
takes effect in the fiscal year following 
the last fiscal year of this program. This 
provision becomes section 203(c) of the 
INA. Section 203(e)(2) of the INA 
explicitly requires that visas under 
section 203(c) be made available 


“strictly in a random order established 
by the Secretary of State • * *.** 

For all of the foregoing reasons, the 
Department cannot accept the 
commenters proposal that there be some 
form of random selection of the 
applicants under this program. That 
said, however, the Department also 
believes that imposing the chronological 
order requirement was improvident. The 
old pre-1965 nonpreference registration 
system originated in the 19208 under the 
provisions of the Immigration Act of 
1924 and was carried forward under the 
original 1952 version of the INA not to 
disappear until 1965, as previously 
mentioned. The system was an ongoing 
one for roughly forty years. 

Registrations once made were valid 
indefinitely unless the alien took, or 
failed to take, certain actions. Thus, 
there never occurred the kind of land- 
rush stampede for registration that the 
chronological order requirement under 
the NP-5 program created and which 
will in all likelihood recur under this 
program—not once, but three times. The 
Department finds it disturbing that such 
a deplorable situation should arise and 
that it is powerless to prevent it. 

Multiple Applications 

Fourteen commenters opposed the 
Department’s failure to impose a 
restriction of one application per alien in 
its proposed regulations. Their 
arguments included the following—(1) 
allowing multiple applications favors 
wealthier applicants who can afford to 
expend larger sums on preparing and 
sending multiple applications or on 
hiring an attorney or other 
representative to do so for them; (2) 
allowing multiple applications makes 
potential applicants vulnerable to 
unscnipulous individuals who charge 
excessive fees; (3) allowing multiple 
applications increases the 
administrative burden on the 
Department: (4) allowing multiple 
applications is burdensome to the 
employers who will have to complete 
multiple copies of the offer of 
employment; and (5) allowing multiple 
applications is ecologically unsound as 
it will result in a vastly increased 
volume of waste paper. 

The Deportment studied this question 
very carefully before proposing to allow 
multiple applications in its notice of 
proposed rulemaking. There were two 
primary issues to be resolved, as the 
Department saw it. The first was 
whether there was a defensible 
argument in support of a limitation on 
the number of applications per alien in 
the absence of any statutory basis for 
such a limitation. The second was 
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whether such a limitation was 
compatible with the chronological order 
of processing requirement. 

The history of this issue goes back to 
early 1987 and the implementation of the 
original NP-5 program. As was pointed 
out in the supplementary information 
with the proposed rule, no limitation on 
the number of applications was imposed 
under the NP-6 program. This fact, 
together with die frantic nature of the 
application period and the rather 
unseemly spectacle of thousands of 
applicants and their representatives 
going through bizarre gyrations in an 
effort to guarantee that their 
applications were processed early 
enough to qualify did not escape the 
attention of the Congress. As a result, 
section 3 of Public Law 100-658, which 
established the OP-1 “Berman 
Diversity** program was substantially 
different Section 3 imposed an express 
limit of one application per alien and 
disqualified any alien who submitted 
more than one. In addition, that section 
required that the selection be in a 
random order rather than chronological. 
This change was clearly in reaction to 
the spectacle which the NP-5 procedure 
had created. Subsequently, at a hearing 
held in early 1990 by the House 
Judiciary Subcommittee on Immigration 
a Department witness was asked by a 
Subcommittee member which of the two 
systems—the NP-6 system or the OP-1 
system—the Department found 
preferable. The Department witness 
expressed a preference for the OP-1 
system. See, in this connection. 

Hearings Before the Subcommittee on 
Immigration, Refugees, and 
International Law, One Hundred and 
First Congress, Second Session, on S. 
358, HR. 672, HU 2448, and HR. 2646, 
Immigration Act of 1989, February 21, 
1990, Serial No. 21 (Part 2), at page 63. 

In light of that background, an 
examination of sections 132 and 131 
becomes even more meaningful than 
otherwise might be the case. Section 
131—the permanent diversity provision 
which takes effect in fiscal year 1995 
following expiration of section 132, the 
transitional diversity program— 
explicitly requires selection in a random 
manner and explicitly imposes a limit of 
one application per alien with the same 
provision for disqualification as was 
contained in section 3 of Public Law 
101-658. Section 132 contains neither 
provision. On this basis, the Department 
has concluded, for better or for worse, 
that it has no alternative but to allow 
multiple applications under this 
program. 

In ddition. the Department finds 
puzzling the objection that allowing 


multiple applications favors wealthier 
applicants over poorer ones. There is 
perhaps a point at which this could 
become true. Nevertheless, the 
Department estimates the cost to an 
applicant in the United States of 
submitting 100 applications at about 
$80—$29 for postage; $30 in 
photocopying costs and $2 or $3 for the 
necessary envelopes. Considering that 
the fee for filing a petition for immediate 
relative or preference status is $75, the 
fee for the processing and issuance of an 
immigrant visa is $150, and the fee for 
filing an application for adjustment of 
status is $120, the Department cannot 
entirely understand this objection. 

The objection that allowing multiple 
applications favors aliens in the U.S. 
over aliens abroad is equally puzzling 
since an alien abroad could just as 
easily mail a large number of 
applications as could an alien here. 

A more troubling aspect of this 
situation is the objection that allowing 
multiple applications enables 
unscrupulous individuals to prey upon 
unsuspecting aliens, charging them 
exorbitant fees and luring them into 
paying such fees by intimations that 
they somehow can assure success. The 
Department agrees with the commenters 
on this issue up to a poInL but not 
entirely. It is the Department's 
perception that this results more from 
the inherent nature of the program than 
from the precise details of its operation, 
and it is this perception which is so 
troubling. 

The very existence of a program, 
success in which is based upon the 
uncertainties of the postal system rather 
than upon a substantive consideration 
of the alien's qualifications as a worker, 
refugee, or relative, inherently creates 
this situation. With respect to the 
multiple application aspect of the 
program, the Department believes that 
limiting aliens to a single application 
could actually increase the ability of 
unscrupulous individuals to prey upon 
them. Given the chronological order 
requirement, a limitation to one 
application per alien could dramatically 
increase the force of representations 
that the individual can guarantee 
success. If the applicant knows that he 
or she can send only one application, he 
or she is far more likely to feel attracted 
by overt or implied guarantees of 
success than otherwise. 

With respect to the burden upon the 
Department, the commenters are correct 
that the Department found the OP-1 
system less burdensome than the NP-5 
system. The NP-6 system is, however, 
administrable. as was shown by the fact 


that the Department managed to make 
the original NP-5 program work. 

Firm Commitment for Employment 

By far the largest number of comments 
concerned the offer of employment 
requirement A number of commenters 
had objections; many had questions 
relating to the specifics of the 
requirement The Department will first 
discuss the objections and then address 
the questions. 

Eight comments opposed the proposal 
to require submission of the offer of 
employment with the registration 
application. After careful consideration 
of the objections raised, the Department 
has concluded that the offer of 
employment should not be required as a 
part of the initial application for 
registration and is amending § 43.13(c] 
to delete the requirement that the 
application for registration include an 
offer of employment. 

The firm commitment for employment 
will be required only of those applicants 
selected for further processing and will 
be required to be presented only at the 
time of the applicant's formal interview 
for visa issuance (or refusal). A new 
§ 43.17 is being added to provide that an 
applicant selected for further processing 
under the AA-1 program will be deemed 
to be ineligible under section 212(a)(4) of 
the INA—the public charge exclusion—if 
he or she does not precent a firm 
commitment for employment, as defined 
in the regulations, at the time of final 
action on his or her AA-1 immigrant visa 
application. 

The objections raised to the proposal 
to require the offer of employment at the 
time of registration were of several 
kinds. One commenter asserted that this 
requirement was inconsistent with the 
statute itself. This commenter 
acknowledged that the statutory text 
does not address the question, but 
directed the Department's attention to 
the Conference Report—House Report 
101-955—which states (at p. 122) that 
“(i)n order to apply for a visa, a firm 
offer of employment by a U.S. employer 
must accompany the application.'* This 
commenter took this statement to be 
dispositive of the issue. The Department 
does not agree that this statement, 
standing alone, is dispositive, but does 
agree, upon further review of the 
legislative history, that the statute can 
be interpreted either way. 

Other commenters objected to this 
proposal on other grounds—that it 
wodd unfairly benefit aliens in the 
United States, that It would burden 
employers unduly, and that it would 
encourage the fabrication of fraudulent 
employment offers. Taking these 
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concerns into consideration and upon 
further review, the Department has 
made the change described above. 

One commenter strongly opposed the 
Department's proposed definition of a 
“firm commitment for employment for at 
least one year (beginning on the date of 
admission for permanent residence).’* 
This commenter insisted that the 
proposed definition ’’eviscerated” the 
requirement by treating any offer of 
employment that was not. by its express 
terms, limited to a period of less than 
one year as meeting this requirement. 
The commenter dismissed the 
Department’s assertion that 
commitments as to the length of 
employment are not part of normal 
hiring practices in this country and cited 
academia as an example. It appears to 
be true that faculty members at 
institutions of higher learning generally 
are either in tenured positions or have 
contracts of employment for fixed terms, 
not infrequently one year. The 
Department’s understanding, however, 
is that this tends to be an exception 
rather than a rule. It is also the 
Department’s understanding that there 
have been court decisions in which an 
employment agreement has been held to 
be an implied contract even though it 
did not appear on its face to constitute a 
contract of employment. The 
Department understands unofficially 
that fewer than ten percent of 
employees in the United States overall 
are employed pursuant to contracts of 
employment guaranteeing a fixed length 
of employment 

The commenter contends that the 
Congress clearly intended such a 
guarantee and insists that the 
Department give effect thereto. The 
Department believes that the Congress 
intended no such thing. Definitionaily, a 
’‘commitment” and a “guarantee” are 
two different things. In addition, an 
examination of the House Judiciary 
Committee’s comments (in House Report 
101-723 at pp. 75-6) on this subject is 
enlightening. As previously mentioned, 
section 201 would have authorized 
adjustment of status for natives of 
qualifying countries who had been in the 
United States illegally since prior to 
January 1,1990, and would have granted 
them permanent residence conditionally, 
with a requirement that they qualify for 
removal of the condition after one year. 
In discussing the “firm commitment” 
requirement of section 201 of H.R. 4300 
(the provision from which section 132 
evolved) the Committee stated “(Ijhe 
documentation that must be submitted 
to support the job commitment should 
be a letter from a bona fide employer 
communicating a willingness to hire the 


alien.” Also, the Report continues by 
saying that “the Committee believes that 
the conditional resident need only 
demonstrate that he or she has been 
self-sustaining over the one-year period 
in order for the conditional status to be 
removed.” 

The Department finds in these 
statements very strong support for the 
proposition that the Congress did not 
intend to impose a higher standard on 
offers of employment under section 132 
than upon offers of employment used in 
the immigration process generally. 
Documentation consisting of a letter 
communicating the employer’s 
willingness to hire the alien falls 
substantively short of a guarantee to 
retain the employee for a specified time 
period—one year or any other. A 
statement that removal of the condition 
upon permanent residence would 
require only a showing that the alien 
had been self-sustaining during the one- 
year period cannot be said to reflect any 
intent that the alien remain with any 
particular employer during the period. 

In summary, the Department believes 
that its proposed definition of the phrase 
“firm commitment for employment in the 
United States for a period of at least 1 
year * * is a fair one, giving 
appropriate effect to the intent of the 
Congress in including that phrase in the 
statute. 

In addition to the objections discussed 
above, the Department received a series 
of comments requesting clarification of 
the details of the offer of employment 
requirement. The Department will now 
address these questions— 

(1) Can a self-employed alien meet the 
requirement by presenting evidence of 
self-employment? The Department is of 
the opinion that evidence of existing 
self-employment will meet the 
requirement. Evidence of an intention to 
enter into self-employment in the future, 
even in the imme^ate future, will not 
qualify. 

(2) Must the employment be full-time? 
It ia the Department’s opinion that the 
employment must be full-time 
employment. In this connection, the 
Department notes the statement in 
House Report 101-723 at p. 75 that “two 
part-time positions can be construed as 
full-time employment provided the alien 
submits letters from each employer to 
support the job commitment.” This 
statement leads the Department to 
conclude that the Congress Intended 
that competitors present evidence of 
full-time employment rather than part- 
time employment 

(3) Could an alien meet the 
requirement by presenting evidence of 
two or more part-time jobs which, taken 


together, constitute full-time 
employment? It is the opinion of the 
Department that two or more part-time 
jobs will meet the requirement if. taken 
together, they constitute full-time 
employment In this connection, the 
Department refers to the statement from 
House Report 101-723, quoted in the 
answer to question #2 above. In 
addition, the Department does not 
believe that there is a reason to limit 
such cases to those in which the alien 
has only two part-time jobs. While cases 
in which the alien has more than two 
part-time jobs may be rare, there 
appears to be no reason to exclude them 
from competition. 

(4) Are there any restrictions on who 
may make an offer of employment to an 
alien for this purpose. The statute 
requires only that the employment be in 
the United States. It imposes no other 
requirements relative to the employer. 
Thus, any employment will meet the 
requirement, provided the actual place 
of work will be physically in the United 
States. The employer could be any type 
of business or commercial 
establishment, an institution of higher 
learning or any other non-profit 
organization, a private citizen, a 
governmental or quasi-govemmental 
entity or an international organization. 

(5) How much detail must be included 
in the offer of employment, including 
salary, nature of job duties, etc.? The 
Department believes that setting too 
many requirements in this respect will 
unduly complicate the process and give 
rise to needless pursuit of technicalities. 
In general, the job offer must include 
enough detail to permit the reader to 
conclude that the offer is made in good 
faith, that the job offered actually exists, 
that it is an on-going job which is not 
time-limited by its nature. In addition, 
where the alien presents only one offer 
of employment, it must be clear that the 
job offered is a full-time one. 

Inquiries Concerning Registration 

Two commenters objected to a 
statement in the Supplementary 
Information that as was the case with 
the NP-5 and OP-1 programs, the Visa 
Office of the Department will not 
entertain inquiries about possible 
registration. The Department would like 
to be able to respond to such requests, 
but simply has not the wherewithal to 
do so. Given the severe resource 
constraints under which the Department 
of State is operating and given the effect 
of those constraints upon the Visa 
Office, a stated policy of responding to 
such requests would simply overwhelm 
both the telephone inquiries and written 
inquiries staffs of the Visa Office. The 
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risk of not being able to respond 
adequately to AA-1 related inquiries— 
and the consequent impact on normal 
public-liaison operations—is simply too 
great to be incurred. The Department 
can only regret its inability to 
accommodate the commenters* request. 

Form of Mailing of Applications for 
Registration 

Several commenters complained that 
the Department will not accept mail 
submitted by methods requiring a signed 
receipt from the recipient. Their 
comments were based on the fact that it 
seemed unfair to provide for processing 
in chronological order of receipt without 
allowing applicants to assure 
themselves of timely receipt by means 
of special handling mail. Another 
commenter questioned whether 
applications might be sent in volume at 
a bulk mail rate. 

The Department wishes to explain 
what is intended by its restriction on 
methods of submission of applications. 
First, when the NP-5 program was thrust 
upon the Department unexpectedly in 
late 1986, a decision had to be made 
about methods of submission. Initially, 
consideration was given to permitting 
applicants to submit their applications 
to posts abroad, either by mail or in 
person. Almost immediately, it became 
apparent that system had the potential 
to create serious problems of physical 
security and crowd control, at least at 
some posts abroad, and that idea was 
quickly discarded as unworkable. 

It was then decided that submission of 
applications would be permitted by mail 
only, rather than in person anywhere. 
That decision having been made, it then 
remained to decide where the 
applications should be submitted—to a 
single location, to individual posts 
abroad, to regional locations. 

Ultimately, it was decided that all 
applications should be submitted to a 
single location. At that point, 
discussions with the U.S. Postal Service 
began. 

Those discussions resulted in the 
establishment of a special mailing 
address with a unique Zip Code for this 
purpose. Then the question of 
chronological handling came up. In this 
connection, there were at that time 
questions about various methods of 
delivery. It became apparent that 
allowing for various methods of delivery 
would interfere with the effort to 
preserve chronological processing to the 
extent operationally possible. Only a 
single delivery system would make it 
possible to maintain any sort of 
chronological order. Thus, the 
Department decided that applications 
delivered other than by regular mail 


would not be given consideration rather 
than try to create a system for 
integrating them into the chronological 
processing system, which would have 
been both complex and time-consuming. 

Consideration of this issue warrants 
further comment on the issue of 
chronological processing and certain 
comments received about it. One 
commenter opined that it was not 
accurate to insist that the processing 
would be purely chronological since 
elements of chance could affect the 
order in which the mail is processed and 
delivered to representatives of the 
Department. 

In a sense, the commenter is correct, 
for chance can always play its role in 
events. A mail sorting clerk can 
suddenly become ill and fail to report 
for work on a critical day, thus affecting 
the facility’s ability to sort mail. A mail 
truck on its way to the facility from a 
local airport can break down, be 
delayed by traffic or even be involved in 
a traffic accident, thereby delaying the 
arrival of mail sacks at the facility by 
hours and thus changing entirely the 
chronological order in which 
applications in those mail sacks are 
processed at the facility. An airplane 
due to depart from a foreign country at a 
certain time carrying mail containing 
applications for this program could be 
delayed by mechanical problems, 
weather conditions, or for other reasons, 
producing the same result. Recently, for 
example, air controllers in France have 
engaged in sudden one-day work 
stoppages, disrupting air traffic for that 
day throughout Western Europe. 

Another such work stoppage on a 
critical day could have a profound effect 
upon the chronological order of 
applications from Western Europe 
generally. 

While chance events such as are 
described above can occur and can, as 
mentioned, profoundly affect certain 
individuals whose applications may be 
delayed by them, the Department sees 
this as unavoidable. When chronological 
order is clearly mandated by statute, as 
is the case here, the possibility of 
chance affecting the chronological 
listing of any individual application is 
inherent in the system. 

Another commenter on the 
chronological system made a comment 
which the Department finds very 
disturbing. The commenter disclaimed 
any intention of implying that USPS 
employees would engage in 
improprieties in the handling of mail 
destined to the designated address but 
asserted that a belief might arise that 
improprieties had occurred. The 
commenter therefore urged that the 
Department, in conjunction with USPS. 


develop regulations for the manner in 
which USPS employees handle and sort 
mail destined for the designated AA-1 
program postal address. 

The Department’s position is that, as a 
matter of law, USPS. like other 
government entities, is entitled to a 
presumption of regularity in its conduct 
of its official business. Moreover, the 
Department does not consider it 
appropriate to create regulations for the 
handling of mail within the USPS 
system. USPS has established 
procedures for this purpose. The 
Department presumes that it will follow 
them in good faith in this instance as it 
presumptively does in all cases 

Mailing Address 

Several commenters asked about the 
mailing address. Specifically, the 
commenters asked whether the address 
of an alien's attorney or other 
representative could be used and 
requested that this matter be made 
explicit. The Department wishes to 
make it clear that the only reason for 
requiring that an applicant include a 
current mailing address is to ensure that 
notifications of selection will reach 
those selected. The applicant can 
provide any mailing address he or she 
might wish. It is of no concern to the 
Department whether that address is the 
applicant's residence, a post office box, 
the address of a friend or relative, the 
address of the applicant’s attorney or 
other representative. The Department’s 
only concern is that the address be one 
at which the applicant can have an 
assurance of receiving mail addressed to 
him or her. The only further comment 
the Department believes it necessary to 
make is that each applicant should be 
confident that mail directed to the 
address provided will actually come into 
his or her possession on a timely basis. 

Foreign State Chargeability 

Several commenters asked that the 
Department elaborate further on the 
question of foreign state chargeability as 
it relates to entitlement to compete for 
consideration in the AA-1 program. The 
Department is willing to do so and will 
discuss the matter below. The 
Department warns the public, however, 
that the subject is a complex one and 
that the discussion below may be 
confusing in spite of efforts to make it as 
simple as possible. 

Sections 202 (a) and (b) of the INA 
provide the basis for the concept of 
foreign state chargeability by 
establishing a limit on the number of 
visas that may be made available to 
natives of any foreign state or 
dependent area under the overall 
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numerical limitations and by defining 
foreign state as an ‘‘independent 
country, self-governing dominion, 
mandated territory, and territory under 
the international trusteeship system of 
the United Nations, except the United 
States and its outlying possessions.*' 
Section 202(b) also provides that "all 
other inhabited lands shall be attributed 
to a foreign state specified by the 
Secretary of State," Section 202(c) 
completes the rules of foreign state 
chargeability by providing that an alien 
"bom in a colony or other component or 
dependent area of a foreign state shall 
be chargeable for the purpose of the 
limitation set forth in subsection (a), to 
the foreign state." 

The INA does not define the word 
"native" but the Department has 
interpreted it to mean "bom in" since 
the enactment of the INA in 1952. The 
word "native" in the INA replaced an 
explicit definition contained in section 
11 of the Immigration Act of 1924. In this 
connection, both House Report 1365 of 
2/14/52 (at p, 38) and Senate Report 
1137 of 1/29/52 (at p. 15) contain 
identical statements on this subject, as 
follows—"The method for determining 
the appropriate quota to which an alien 
is to be charged is set forth in section 
202; and. as in existing law. the place of 
birth is the determining factor with 
certain well-defined exceptions * * 

Thus, the primary rule is that foreign 
state chargeability is determined by 
place of birth. 

Before discussing the exceptions to 
the primary rule, the Department wishes 
to discuss the question of territorial 
jurisdiction over a particular place of 
birth. The international status of pieces 
of territory may change from time to 
time, as a result of wars, revolutions, 
international agreements or other 
political events. Many such changes 
were the result of both World War 1 and 
World 11. Thus, for example, an 
individual bom in Prague in 1914 was 
bom in what was then the Austro- 
Hungarian Empire. The Empire ceased 
to exist in 1916-19 and from its territory 
were formed a number of countries, 
including Czechoslovakia. The United 
States recognized, and continues to 
recognize, Czechoslovakia as an 
independent country. Thus, if the 
individual in question here—bora in 
Prague in 1914—were an applicant for 
an immigrant visa today, he or she 
would be chargeable for immigration 
purposes to Czechoslovakia. The fact 
that his or her place of birth was in the 
Austro-Hungarian Empire at the time of 
birth would be absolutely irrelevant for 
this purpose. 


The example given above illustrates 
the general rule which has always been 
applied in the administration of the rules 
of foreign state chargeability—the 
foreign state to which an intending 
immigrant is chargeable for immigration 
purposes is that foreign state which the 
United States has recognized de jure as 
having jurisdiction over the place of 
birth as of the time of the application for 
a visa. Several specific questions on this 
issue were submitted by commenters. 
One had to do with potential applicants 
for the AA-1 program who are ethnic 
Poles but who were bom in territory 
transferred from Poland to the U.S.S.R. 
after World War II. The question was 
whether such applicants are entitled to 
compete in the Aj \-1 program—Poland 
being a qualifying country; the USSR hot 
being a qualifying country. The answer 
to the question is no. Such applicants 
are not entitled to compete, since the 
United States has recognized de jure 
that transfer of territory. For 
immigration purposes, such aliens are 
natives of the U.S.S.R. not of Poland and 
are, thus, not natives of a qualifying 
country. 

A second question related to this 
issue had to do with the status of the 
Channel Islands and the Isle of Man as 
part of the United Kingdom for this 
purpose. The Department wishes to 
assure the commenter that the Channel 
Islands and the Isle of Man are 
considered for inunigration purposes to 
be a part of the United Kingdom of 
Great Britain and Northern Ireland. 

Thus, a native of one of the Channel 
Islands or of the Isle of Man is a native 
of a qualifying country for this purpose. 

One can now turn to the exceptions to 
the "place of birth" rule. There are four 
such exceptions—(1) a spouse can be 
charged to the foreign state of the other 
spouse; (2) a child can be charged to the 
foreigpn state of either parent; (3) an alien 
bom in a foreign state in which neither 
parent had a residence at that time of 
birth may be charged to the foreign state 
of either parent; and (4) an alien bom in 
the United States may be charged to the 
country of the alien's current citizenship 
or. if the alien is stateless, to the country 
of the alien's residence. 

The first two exceptions are self- 
explanatory. The third requires some 
elaboration. It is referred to informally 
as the "missionary" clause. As this 
exception has been interpreted, it 
applies not only when the birth occurred 
during a short temporary visit to the 
country of birth but also when the 
parents were in the country of birth for a 
longer period provided they were there 
on orders of a foreign principal. 

Examples of situations in which this 


exception has been applied includes a 
child bom to religious missionaries sent 
by their church organization to the 
country in which the child was born. 
(Hence, the use of the phrase 
"missionary clause'* to refer to this 
exception.) Other examples might 
include a child bom in a country while 
the parents were stationed there on 
order of their government or while the 
parents were assigned to an office of a 
foreign corporation. 

The fourth exception also appears to 
be self-explanatory except that the 
circumstances in which an individual 
bom in the United States might not be a 
United States citizen may not be entirely 
clear. There are two such circumstances. 
First, a child bom in United States while 
the parents enjoyed full diplomatic 
immunity as foreign diplomats does not 
acquire U.S. citizenship because of birth 
here. Second, a person who did acquire 
U.S. citizenship by birth in the United 
States may lose citizenship, either by 
voluntarily renouncing it or in certain 
other circumstances. 

The Department hopes that the 
foregoing explanation will clarify the 
question of foreign state chargeability as 
it relates to the AA-1 program. The 
proposed definition of "native" for the 
purposes of this program allows both 
aliens born in a qualifying country and 
aliens who can claim alternate foreign 
state chargeability to a qualifying 
country to compete. This same rule was 
applied in the original NP-5 program 
and in the OP-1 program. The proposed 
regulatory definition was intended to 
emphasize this point and reduce the 
number of inquiries about the issue. The 
Department hopes that the regulatory 
definition and the explanation given 
above will eliminate any lingering 
questions. Two final points bear 
emphasis— 

(1) In order to benefit from alternate 
foreign state chargeability under the 
AA-1 program, the basis for claiming 
alternate foreign state chargeability 
must exist at the time the application for 
registration is submitted. A marriage 
entered into after the application period 
has ended to a native of a qualifying 
country will not cure the fact that at the 
time of the application period the alien 
did not have a claim to alternate foreign 
state chargeability. 

(2) An applicant who claims 
entitlement because of alternate foreign 
state chargeability must include a 
statement to that effect on the 
application for registration. Without 
such a statement, the employees 
processing the registration applications 
will have no way of knowing that 
alternate foreign state chargeability 
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applies and will put the application 
aside as a non-qualifying application. 

Whether Status in the United States is a 
Factor 

One commenter asked whether status 
in the United States was a factor in 
determining entitlement to compete 
under the AA-1 program. Specifically, 
the commenter asked whether an alien 
granted Temporary Protected States 
(TPS) could compete. The Department 
believes it clear from the statute itself 
and from the proposed regulations that 
whether or not an alien is in the United 
Stales and, if so, what status, if any, the 
alien might have is absolutely irrelevant 
for this purpose. If the alien is a native 
of a qualifying country, as defined in the 
regulations, the alien is entitled to 
compete. 

Advance Notice of Application Period 
and Publicity Concerning the Program 

Several commenters urged that there 
be at least six weeks between the 
formal announcement of the application 
period and its actual commencement 
and that there be significant publicity of 
the details. The Department agrees on 
both counts. The Department has 
scheduled the application period so as 
to leave six weeks between the 
publication of this final rule and the 
accompanying public notice. In addition, 
the Department is taking the following 
steps to ensure the maximum possible 
publicity, both within the United States 
and abroad— 

(1) The text of the Public Notice is 
being transmitted to all posts abroad by 
telegram with a request that posts 
abroad disseminate it within their areas 
of jurisdiction, both in English and the 
local language, as appropriate. 

(2) The text of the notice is being sent 
to USIA for distribution through its 
media channels abroad. 

(3) The text of the notice is being 
distributed to the media through the 
Department’s Press Office. 

(4) Copies of the notice are being sent 
to all Congressional offices in 
Washington with a request that they be 
communicated to the district offices of 
the members for dissemination in the 
communities served by those offices. 

(5) The substance of the information is 
being included in the recorded message 
which the Visa Office has prepared for 
this purpose. The recorded message can 
be heard by calling (202) 663-1600. 

(6) Copies of the public notice are 
being transmitted to publications of 
general circulation which specialize in 
inunigration in the expectation that they 
will publish the notice. 

The Department hopes that these 
steps will suffice to give the information 


adequate dissemination, both within the 
United States and abroad. 

Country of Birth on Mailing Envelope 

Several commenters objected to the 
requirement that applicants indicate the 
country of which they were natives on 
the upper left-hand corner of the mailing 
envelope. The commenters did not 
object to requiring natives of Ireland to 
do so, but urged that other applicants 
not do so. The Department is mystified 
that so simple a step could be the 
subject of comment one way or another. 
As explained in the discussion of the 
proposed rule, the only reason for 
establishing this requirement is to 
facilitate processing of the applications 
if the order in which the mail is received 
requires opening additional envelopes to 
create a list of natives of Ireland large 
enough to ensure that the 40 percent 
minimum allocation of visas to natives 
of Ireland is achieved. 

It appears to the Department that 
some time could be saved in finding 
sufficient natives of Ireland for 
registration at a point when sufficient 
natives of other countries have been 
registered if the name of the country 
were on the outside of the envelope. 
That is the only reason for including this 
requirement and the Department does 
not believe that there is any substantive 
reason to abandon it. 

Allocation for Natives of Ireland 

One commenter complained that the 
allocation of at least 40 percent of the 
available visas to natives of Ireland was 
unfair. Whether or not that is so is of no 
consequence, since the requirement is 
statutory and is not one which the 
Department could modify or eliminate 
by regulation. 

Notifications of Those Registered 

Several commenters urged that the 
notification letters sent to those 
registered (the Packet 3 letters) make 
clear that not everyone who receives a 
Packet 3 letter will receive a visa, 
because more than 40,000 aliens will be 
registered and notified, as explained in 
the discussion of the proposed rule. The 
Department will see to it that this 
information is contained in a 
supplemental statement sent with the 
Packet 3 letter. 

List of Qualifying Countries 

One commenter pointed out that the 
Department had not included the list of 
qualifying countries in the proposed 
rule. The Department apologizes for this 
oversight. The list of qualifying 
countries is— 


Albania 

Iceland 

Algeria 

Indonesia 

Argentina 

Ireland 

Austria 

Italy 

Belgium 

Japan 

Bermuda 

Latvia 

Czechoslovakia 

Liechtenstein 

Denmark 

Lithuania 

Estonia 

Luxembourg 

Finland 

Monaco 

France 

New Caledonia 

Germany (Federal 

Netherlands 

Republic of) 

Norway 

Gibraltar 

Poland 

Great Britain and 

San Marino 

Northern Ireland 

Sweden 

Guadeloupe 

Switzerland 

Hungary 

Tunisia 

In this connection, the Department 


will address one comment on a related 
subject. One commenter asserted that 
the use of the word ’’country” in section 
132 as opposed to the words ’’foreign 
state” in section 314 of Public Law 99- 
603 (the NP-5 program) represented a 
substantive change pursuant to which 
Northern Ireland could, and should be 
recognized as a separate entity for 
purposes of the AA-1 program. The 
Department finds two flaws in the 
commenter’s position. First, in House 
Report 101-723 at p. 77 the Committee 
listed the qualifying countries. With one 
exception, it is the list printed above. 
The exception is that the provinces that 
made up the German Democratic 
Republic have entered and been 
incorporated into the Federal Republic 
of Germany. Thus, there is one 
Germany. In addition, in section 131 of 
Public Law 101-649, which creates in 
section 203(c) a new permanent 
diversity program to begin in fiscal year 
1995 the Congress expressly provided 
that “(o)nly for purposes of 
administering the diversity program 
under this subsection. Northern Ireland 
shall be treated as a separate foreign 
state, * • •” In light of the foregoing, 
the Department finds no basis for 
treating Northern Ireland separately 
under the AA-1 program. 

Age Requirements for Applicants 

Several commenters asked whether 
there was a minimum age below which 
an alien was prevented from applying 
for registration or would be prevented 
from receiving an immigrant visa, if 
selected for processing. The apparent 
reason for these inquiries is the fact 
that, under the NP-5 program, there was 
a minimum age below which an 
applicant could not be issued an 
immigrant visa unless accompanying or 
following to join a parent. This rule had 
to be applied because of a provision in 
what was then section 203(a)(7) of the 
INA—providing for the nonpreferer.ee 
immigrant class. 
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The provision referred to above has 
been eliminated from the INA effective 
October 1.1991, by Public Law 101-649. 
In fact, the new immigrant system 
established effective October 1 contains 
no nonpreference class at all. Thus, that 
provision will not apply in the AA-1 
program. On the other hand, the offer of 
employment requirement of the AA-1 
program, which was not included in the 
NP-5 program, will produce very much 
the same effect. Offers of employment, 
in order to meet the requirements under 
this program, must be made in good 
faith. An offer of employment made to 
an alien who is below the legal working 
age will not be deemed to have been 
made in good faith since acting upon 
that offer of employment would 
constitute a violation of law. As a result, 
effectively, aliens below the legal 
working age in the United States will 
not be able to meet the requirements for 
competition. 

Date of Birth of the Principal Applicant 

Several commenters pointed out that 
the proposed regulations—$ 43.13(c)— 
do not require that the principal 
applicant include date of birth as an 
item of information, but do require date 
of birth as part of the information on a 
spouse or child. Failure to include date 
of birth as part of the information on the 
principal applicant was purely 
accidental and will be corrected in the 
final rule. 

Derogation of the Rulemaking Process 

Three commenters expressed concern 
at what they perceived to be a flaw in 
the rulemaking process which was 
reflected in a circular telegram sent by 
the Department to all posts abroad 
informing them of the publication of the 
notice of proposed rulemaking and the 
proposals it contained. This circular 
telegram (referred to as an ALDAC) was 
made available to the public through 
standard procedures and came to the 
attention of the commenters during the 
comment period. They interpreted its 
wording to reflect a fixed intention of 
the Department to publish the final rule 
without substantive change regardless 
of the merits of the comments which 
might be received. 

The Department can only disclaim 
any such intention and regret that 
possibly infelicitous phrasing should 
have produced such an impression. 

Processing of Aliens Selected 

One commenter expressed concern 
that some aliens selected for processing 
might lose out in the long run because of 
delays in the processing of their 
applications, either by a consular post or 
by INS in those cases in which the 


selected alien is entitled to apply for 
adjustment of status. The commenter 
expressed this concern because the 
alien selected must complete all 
necessary processing by the end of the 
fiscal year. The Department understands 
that this concern should exist and 
recognizes that it will exist in respect of 
each of the fiscal years of operation of 
this program. 

The Department assures this 
commenter that every effort will be 
made, within the limits of existing 
resource constraints, to ensure that 
aliens selected for processing whose 
cases are processed by consular posts 
do not lose their entitlement because of 
delays on our part. Insofar as the 
concern relates to the processing of 
adjustment of status applications by INS 
for those eligible for adjustment, the 
commenter may wish to make the same 
point to INS in some appropriate 
manner. 

Level of Fees 

One commenter felt the proposed fee 
was too low and urged that it be raised 
to $50 or $100. As the Department reads 
the pertinent portion of section 132 the 
Congress intends that the fee cover the 
cost of administering the program. The 
fee proposed—$20—per registration was 
based upon an estimated cost of 
$650,000 for the administration of the 
program. The contract price, as 
determined in the standard government 
contracting process which the 
Department followed in this case, is 
approximately $900,000. This results in 
an increase of the fee to $25 per case. 

The Department cannot accept the 
commenter’s recommendation that the 
fee be set at a higher level for other 
purposes, as doing so would violate the 
Congress* expressed intent that the fee 
be such as to recover costs. 

Accordingly, the proposed rule is 
adopted with minor modifications as 
indicated in the preamble. 

This rule is not considered to be a 
major rule for purposes of E.0.12291 nor 
is it expected to have a significant 
impact on a substantial number of small 
entities under the criteria of the 
Regulatory Flexibility Act. The 
collection of information requirement in 
this rule with regard to form OF-230, 
Application for Immigrant Visa and 
Alien Registration, has been approved 
by the Office of Management and 
Budget in accordance with the 
provisions of the Paperwork Reduction 
Act of 1960. In addition, a notice 
containing information on how to 
register for the AA-1 program is being 
published simultaneously with this final 
rule elsewhere in this issue of the 
Federal Register. 


List of Subjects in 22 CFR Part 43 

Aliens, Adversely affected country. 
Immigrants, Numerical limitations. 

Final Rule 

In view of the foregoing. Title 22 of the 
Code of Federal Regulations, subchapter 
E-VISAS, part 43 is amended as follows: 

PART 43—{AMENDED] 

1. The authority citation for part 43 is 
revised to read as follows: 

Authority: 8 U.S.C. 1104; 8 U.S.C. 1153 note. 

2. The title to part 43 is revised and a 
new subpart A heading is added above 
S 43.1 to read as follows: 

PART 43—VISAS: DOCUMENTATION 
OF IMMIGRANTS 

Subpart A—Documentation of 
Immigrants Under Section 314 of Pub. 
L 99-603 

***** 

3. New subpart B is added to read as 
follows: 

Subpart B—Documentation of Immigrants 
Under Section 132 of Public Law 101-649 

Sec. 

43.11 General. 

43.12 Definitions. 

43.13 Registration. 

43.14 Order of consideration. 

43.15 Control of numerical limitation. 

43.16 Fees. 

43.17 Eligibility to receive a visa. 

Subpart B—Documentation of 
Immigrants Under Section 132 of 
Public Law 101-649 

§43.11 General. 

Except as specifically provided in this 
subpart, the provisions of the 
Immigration and Nationality Act, as 
amended, and of parts 40 and 42 of this 
chapter shall apply to application for, 
consideration of, and issuance or refusal 
of, immigrant visas under section 132 of 
Public Law 101-649. 

§43.12 Definitions. 

The following definitions shall be 
applicable to this part: 

(a) Adversely affected foreign state 
shall have the meaning ascribed to the 
term “adversely affected country’* in 

§ 43.2 of subpart A of this part; 

(b) A firm commitment for 
employment in the United States for a 
period of at least one year shall mean 
an offer of employment from an 
employer in the United States which 
specifies that the place of employment is 
within the United States and which does 
not. by its terms, limit the duration of 
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the offered employment to a period of 
less than one year. 

(c) Native shall mean bom within the 
territory of a foreign state, or entitled tc 
be charged for immigration purposes to 
that foreign state pursuant to section 
202(b) of the Immigration and 
Nationality Act, as amended. 

§ 43.13 Registration. 

(a) Limitations on registration. An 
alien shall not be eligible to register 
under this section unless he or she is a 
native of an adversely affected foreign 
state (as defined in § 43.12 of this 
subpart) other than Canada. 

Applications for registration shall be 
made separately for each of the Fiscal 
Years 1992,1993, and 1994, during 
application periods established by the 
Department for such purpose. An 
application for registration submitted 
during the application period for a fiscal 
year shall not be retained for 
consideration with respect to any fiscal 
year other than the one for which it was 
submitted. The dates of each application 
period held pursuant to this section shall 
be announced by the Department of 
State by publishing a Public Notice in 
the Federal Register and through such 
other means as will ensure wide 
dissemination of the information, both 
within the United States and elsewhere. 
Applications for registration will be 
accepted only between 12K)1 a.m. on the 
first day of the application period and 
Midnight of the last day of the 
application period. Applications 
received at any other time will not be 
considered. 

(b) Place of Registration. An alien 
eligible to register pursuant to paragraph 
(a) of this section who desires to register 
as an applicant for a visa under section 
132 of I^blic Law 101-649 shall apply for 
registration by mail. The address to 
which such applications shall be 
submitted shall be included in the 
announcement of the application period 
provided for in paragraph (a) of this 
section. Hand-delivered applications, 
telegrams, or envelopes sent by any 
means requiring any form of 
acknowledgement of receipt by the 
recipient will not be accepted. Only one 
application may be submitted in each 
envelope and, ilf an envelope contains 
two or more applications, only die hrst 
application removed from the envelope 
will be accepted and processed. 

(c) Application —(1) Farm of 
application. An application for 
registration under this section shall 
consist of a sheet of paper on which 
shall be typed or legibly printed in the 
Roman alphabet the applicant*s name, 
date and place of birth (including city 
and county, province or other political 


subdivision, and country), name(s), 
date(8) and place(s] of birth of spouse 
and child(ren), if any. a current mailing 
address, and location of consular office 
nearest to current residence or, if in the 
United States, nearest to last foreign 
residence prior to entry into the U.S. 

(2) Marking of mailing envelope. An 
alien who submits an application as 
provided in this subpart shall type or 
print legibly in the Roman alphabet the 
name of the adversely affected country 
of which he or she is a native on the 
upper left-hand comer of the front of the 
envelope in which the application is 
mailed. 

(d) Derivative registration. An 
application for registration submitted in 
accordance with paragraphs (a) and (b) 
of this section shall be considered to 
include automatically the spouse or 
child of the applicant, whether or not 
such spouse or child is named in the 
application if. in the case of a spouse, 
the marriage to the applicant took place 
prior to the applicant's admission for 
permanent residence or, in the case of a 
child, the child is the issue of a marriage 
which took place prior to the applicant's 
admission to the United States for 
permanent residence. 

(e) Priority date. An alien’s priority 
date for consideration of his or her 
application under this subpart shall be 
the date, hour, minute, and second 
(within the application periods provided 
for in paragraph (a) of this section) of 
the receipt and processing of the 
application by the Visa Office of the 
Department of State. 

(f) Waiting lists. The Department shall 
establish two waiting lists of applicants 
whose applications have been received 
and processed for consideration under 
this subpart. Both lists shall be 
maintained in the chronological order of 
priority dates established as provided in 
paragraph (e) of this section. One list 
shall consist of applicants who are 
natives of Ireland The other list shall 
consist of all applicants who are natives 
of adversely aHected foreign states. 

§ 43.14 Order of consideration. 

(a) Registration. Applicants shall be 
register^ for further consideration 
under this Subpart in the chronological 
order in which their applications are 
received from the United States Postal 
Service mail-handling facility. 
Applicants shall be registered only in a 
number sufficient to ensure usage of all 
immigrant visa numbers available 
during the fiscal year for which the 
application period is held and to ensure 
that not fewer than 40 percent of such 
visa numbers are made available to 
natives of Ireland. 


(b) Further processing. The 
Department shall inform applicants 
registered pursuant to paragraph (a) of 
this section of the steps necessary to 
meet the requirements of IN A 222(b} in 
order to apply formally for an immigrant 
visa. 

§43.15 Control of nuffieficai limitation. 

(a) Centralized Control. Centralized 
control of the numerical limitation 
specified in section 132(a) of Public Law 
101-649 is established in the 
Department. In order to effect this 
control, the Department shall limit the 
number of immigrant visas and the 
number of adjustments of status that 
may be granted to aliens applying under 
section 132 of Public Law 101-649 to a 
number (1) not to exceed 40,000 each in 
fiscal years 1992,1993, or 1994 and (2) 
not to exceed, in any month of any such 
fiscal year, 4,000 plus any balance 
remaining from authorizations for 
preceding months in the same fiscal 
year. 

(b) Allocation of immigrant visa 
numbers. Within the limitations 
specified in paragraph (a) of this section, 
the Department ^laU allocate immigrant 
visa numbers for use in connection with 
the issuance of immigrant visas and the 
granting of adjustment of status. Such 
allocation shall be based upon the 
chronological order of priority dates of 
applicants as established pursuant to 

§ 43.13(e) of this subpart, except that 
allocations shall be made in such a 
manner as to ensure that, to the extent 
natives of Ireland have become 
documentarily qualified, not less than 40 
percent of the visa numbers allocated 
during any fiscal year are allocated to 
natives of Ireland. To the extent that 
allocations of visa numbers to natives of 
Ireland must be made separately to 
ensure compliance with the requirement 
that at least 40 percent of the total be 
allocated to such aliens, such 
allocations shall also be made to such 
aliens in the chronological order of their 
priority dates. 

§ 43.16 Feet. 

(a) Applicant for immigrant visa. An 
applicant who is registered for 
immigrant visa processing pursuant to 
§ 43.13 of this subpart, who receives 
from the Department notification of the 
steps necessary to apply formally for an 
immigrant visa, and who will apply for 
an immigrant visa shall remit a fee of 
$25 (or its equivalent in the currency of 
the country in which such consular 
office is located) to the consular office at 
which the formal immigrant visa 
application will be made. The fee shall 
be $25 regardless of whether or not the 
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applicant has a spouse and/or child(ren) 
who intend to accompany or follow to 
join the applicant The remittance shall 
be negotiable in such form as the 
Department shall specify and shall be 
remitted to the consular office with the 
completed Form OF-230, Application for 
Immigrant Visa and Alien Registration. 
Part 1—Biographic Data. Consular 
officers shall give no further 
consideration to an application under 
this subpart until the fee specified 
herein has been received. 

(b) Applicant for adjustment of status. 
An applicant who is registered for 
immigrant visa processing pursuant to 
§ 43.13 of this subpart and who receives 
notification of the steps necessary to 


apply formally for an immigrant visa, 
but intends to apply to the Immigration 
and Naturalization Service for 
adjustment of status under section 245 
of the Immigration and Nationality Act. 
shall nonetheless complete and return 
OF-230. Application for Immigrant Visa 
and Alien Registration. Part I— 
Biographic Data, together with the 
required fee of $25, as provided in 
paragraph (a) of this section. The 
applicant shall also inform the consular 
officer that he or she intends to apply 
for adjustment of status rather than for 
an immigrant visa. 

S 43.17 Eligibility to recolvo a visa. 

The eligibility for an applicant for a 
visa under section 132 of Public Law 


101-649 shall be determined as provided 
in the Immigration and Nationality Act 
and in part 42 of this chapter except that 
such an applicant shall be deemed to be 
ineligible to receive a visa under section 
212(a)(4) of the Immigration and 
Nationality Act, as amended, if he or 
she does not present to the consular 
officer a firm commitment for 
employment in the United States for a 
period of at least one year, as defined i*> 
§ 43.12(b). 

Dated: September 4.1991. 

Elizabeth M. Tamposl, 

Assistant Secretary for Consular Affairs. 

[FR Doc. 91-21543 Filed 9-6-91; 6:45 am| 
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DEPARTMENT OF STATE 


Bureau of Consular Affairs 
[Ptfblic Notice 147S] 


Registration for the AA-1 immigrant 
Visa Program 

ACTION; Notice of registration for the 
AA-1 Immigrant Visa Program. 


This Notice provides information on 
the application procedure for the 40.000 
immigrant visas to be made available in 
Fiscal Year 1992. This Notice is issued 
under section 132 of the Immigration Act 
of 1990, Public Law 101-649 which 
mandates the issuance of immigrant 
visas to natives of ‘‘Certain Adversely 
Affected Foreign States’*. Final 
regulations related to this Notice are 
being published simultaneously with 
this Notice elsewhere in this issue of the 
Federal Register. 

Background to the AA-1 Immigrant Visa 
Program 

Section 132 of the Immigration Act of 
1990 provides 40.000 immigrant visas for 
each of fiscal years 1992,1993, and 1994 
to natives of thirty-four countries 
(except for Canada] from which 
immigration was previously identified 
as having been “adversely affected” by 
the act of October 3,1965, Public Law 
89-236. These countries were earlier 
entitled to participate in the NP-5 
immigrant visa program established by 
section 314 of the Immigration Reform 
and Control Act of 1986. The AA-1 
program will be Identified by the visa 
symbol AA-1 and will be implemented 
during a period of 3 years, as specified 
by law. 


Requirements for Registering in the AA- 
1 Program 


Who Qualifies for Registration Under 
the AA-1 Program? 


Natives (as that term is explained 
below) of the following countries are 
entitled to apply for AA-1 visas: 


Albania 

Prance 

Gibraltar 

Algeria 

Guadeloupe 

Hungary 

Argentina 

New Caledonia 

Iceland 

Austria 

Germany 

Indonesia 

Belgium 

Great Britain 

Ireland 

Czechoslovakia 

and 

Italy 

Denmark 

Northern 

Japan 

Estonia 

Ireland 

Latvia 

Finland 

Bermuda 

Liechtenstein 


Lithuania 

Luxembourg 

Monaco 

Netherlanda 

Norway 


Poland 
San Marino 
Swedeo 
Switzerland 
Tuniaia 


How and When Wiii AppUcotions for 
AA-1 Status Be Accepted? 

The appiication period for registration 
for the 40,000 visas to be issued during 
FY-1992 from October 1.1991 
through September 30.1992) Will Begin 
at 00:01 a.m. (Washington, OC time) on 
Monday, October 14,1991 and will end 
at 23:59 on Sunday. October 20,1991. 
Mailing Address for AppUcotions 

Applications will be sent to: AA-1 
F^ogram, P.O. Box 60000. Arlington, 
VA 22218-0001, U.S.A. 

How Will AppUcotions Be Registered? 

Applications will be registered in the 
order of their arrival during the 
application period. The applications 
may be sent to the address above by 
regular mail or air mail, and may be 
mailed from within the United States or 
from abroad. Hand-delivered 
applications, telegrams, or applications 
sent by any means which require a 
receipt for delivery will NOT be eligible 
for registration. Applications received at 
the post office box before or after the 
application period or delivered to any 
other address will NOT be processed for 
registration. 

Is There Additionoi Information 
Required on Envelope? 

The country of which the applicant is 
a native must appear on the upper left 
hand corner of the envelope. Example: 
Italy 

What Information Must Be Included On 
The Application For Registration? 

Each application must be submitted 
on a sheet of paper containing the 
information listed below, typed or 
clearly printed (in the Roman alphabet) 
and in the following format: 

1. Applicants Full Nome. 

Last Name, First Name and Middle 
Name 

2. Applicants Date and Place of Birth, 

Date: Day, Month, Year 

Place: City/Town, District/County/ 
Province, Country 


3. Name, Date and Place of Birth of 
Applicants Spouse And Children, If 
Any. 

The spouse and child(renj of an 
applicant who is registered for AA-1 
status are automatically entitled to the 
same status; the spouse or child does 
NOT need to be bom in one of the 
countries listed above. To obtain a visa 
on the basis of this derivative status, a 
child must be under 21 years of age and 
unmarried. 

4. Applicants Mailing Address. 

The mailing address must be clear 

and complete, since it will be to that 
address that the notification letter for 
the persons who are registered will be 
sent. 

5. United States Consular Office to 
Which a Visa Registration Should Be 
Sent. 

Ordinarily, this will be the United 
States embassy or consulate in the 
applicant's country of residence; if in the 
United States, the applicant shall 
indicate the consular office in the 
country of previous residence outside 
the United States. It is to the office 
indicated in this item that the visa case 
for a registered applicant will be sent for 
processing. 

Is There an Application Form? 

There is no special application form. 
The request for registration may simply 
be a sheet of paper which provides the 
information specified above. Only One 
Application May Be Included In Each 
Envelope. 

Size of Envelope? 

The envelope in which each 
application is mailed should be Between 
5 inches and 1014 inches (i.e., 
approximately 12.7 cm to 26.7 cm) In 
Length, and Between 3 Vi inches and 6Vi 
inches (i.e., approximately 9 cm to 16.5 
cm) In Width. This is necessary to assist 
the automated processing of the mail. 
While envelopes outside this size range 
will be accepted for processing, use of 
an odd-size envelope could adversely 
a^ect an applicant's chances. 

Other Requirements? 

There are no other requirements for 
submission of an application apart from 
what is specified above. There is no fee 
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for submission of an AA-t registration 
request. 

Frequently Asked Questions About the 
AA-1 Registration 

How Is the Term **Native**Defined? Are 
There Any Bases Upon Which Persons 
Who Have Not Been Bom in a 
Qualifying Country May Qualify for 
Registration? 

For purposes of the AA-1 program, 
“native** means Both someone bom 
within one of the countries listed above 
and someone entitled to be **charged** to 
such country under the provisions of 
section 202(b) of the Immigration and 
Nationality Act. Applicants for AA-1 
registration can benefit from the 
standard rules of alternate chargeabiiity 
for immigrants, e.g., an applicant may be 
charged to the country of birth of a 
spouse, a child can be charged to the 
country of birth of a parent, and an 
applicant bom in a country of which 
neither parent was a native or a resident 
at the time of his/her birth may be 
charged to the country of birth of either 
parent. An applicant who claims the 
benefit of alternate chargeabiiity must 
include a statement to that effect on the 
application for registration, and must 
show the country of alternate 
chargeabiiity on the upper left hand 
comer of the envelope in which the 
registration request is mailed. 

What If a Person's Birth Place Was in 
An "AA-1" Country at the time of Birth, 
But Due to Changes in Boundaries Is No 
Longer Within a Qualifying Country? 

For a person to be considered to have 
been bom in a qualifying country, the 
place of birth must be within the 
boundaries currently recognized by the 
United States. 

How Will Cases Be Registered? 

Cases will be registered in the Order 
in Which They Are Received during the 
application period, i.e., in the same 
manner as cases were registered for the 
NP-5 visa program. The first letter 
received after the start of the 
registration period will be the first case 
registered, the second letter received the 
second registration, etc. When a case 
has been registered, the applicant will 
immediately be sent a notification letter, 
which will provide appropriate visa 
application instructions. The registration 
will at the same time be forwarded to 
the consular office which will process 
the case: all subsequent visa processing 
information will be obtained by the 
applicant directly from the consular 
office at which the case is on file. 


Will Applicants Who Are Not 
Registered Be Informed? 

No, applicants who are not registered 
will receive no response to their 
registration request. Only those who are 
registered will be informed. All 
notification letters are expected to be 
sent within about two months of the end 
of the application period. Anyone who 
does not receive a letter during this 
period will know that his/her 
application has not been registered. 

How Many Applicants Will Be 
Registered? 

A total of about 50,000 persons will be 
registered; both principal applicants and 
their spouses and children who receive 
derivative status will be counted against 
this total. Since it is likely that some of 
the first 40,000 persons who are 
registered will not pursue their cases to 
visa issuance, this larger figure should 
ensure use of all AA-1 numbers, but it 
also risks some registrants being left 
out. All applicants who are registered 
will be informed promptly of their place 
on the list. Each month visas will be 
issued, in chronological order of 
registration, to those applicants who are 
ready for visa issuance during that 
month. Once the total of 40,000 visas has 
been issued, the program for the year 
will end. Registered applicants who 
wish to receive visas must be prepared 
to act promptly on their cases. 

The law specifies that at least 40% 

(i.e., 16,000) of each year's AA-1 visas 
are to be made available to applicants 
from the country of greatest NP-5 visa 
issuance (i.e., Ireland, which received 
about 41% of NP-5 visas). Thus, at least 
40% of the persons registered for AA-1 
visas must be natives of Ireland. 

Is Each Applicant Limited to Only One 
Application for AA-1 Registration? 

The law does not limit the number of 
copies of the AA-1 registration 
application which any person may 
submit: only the first request received 
from an individual during the 
application period will be registered. 
Photocopies of the sheet with 
application information are acceptable. 

May a Husband and a Wife Each 
Submit Separate Applications? 

Yes: if either is registered, the other 
would be entitled to derivative status. 

May Children Apply for Registration 
Separately From Their Parents? 

Children are not ineligible to apply for 
registration, but the requirement of a 
firm commitment of employment for 
each principal applicant will effectively 
disqualify anyone below the legal 


working age from actually receiving a 
visa. In any event parents cannot derive 
status from the registration of a child, 
but a child (under 21 years of age and 
unmarried) is automatically included in 
a parent's registration. 

May Persons Who Are in the United 
States Apply for Registration? 

Yes, an applicant may be in the U.S. 
or in another country, and the 
application may be mailed in the U.S. or 
abroad. 

Must Each Applicant Submit His/Her 
Own Request or May Someone Act on 
Behalf of an Applicant? 

Applicants may prepare and submit 
their own requests for registration, or 
have someone act on their behalf. There 
is no requirement that an applicant sign 
the registration request. Only one 
notification letter will be sent for each 
case registered, to the address provided 
on the application. 

Must an Offer of Employment in the 
United States Be Submitted Along With 
the Request for AA-1 Registration? 

No. an offer of employment should 
NOT be submitted as part of the 
registration application. Applicants who 
are registered for AA-1 status will need 
to present an employment offer at the 
time of visa issuance, however. 

Must the Offer of Employment Required 
at the Time of Visa Processing Under 
This Provision Be Full-Time?Must It Be 
One Job, or Will Offers of Two Part- 
Time fobs Suffice? Who May Provide an 
Offer of Employment? Can Self- 
Employed Persons Qualify for 
Registration? 

Applicants must submit evidence of a 
commitment for FULL-TIME 
employment in the United States. Two 
or more part-time jobs will meet this 
requirement if, taken together, they 
constitute full-time employment, as long 
as the applicant submits letters from 
each employer supporting the job offer. 
The offer may come from a business or 
any other institution or organization in 
the United States, or from a private 
individual. Evidence of existing self- 
employment in the United States CAN 
meet the offer of employment 
requirement: a plan to create one's own 
business in the future, even in the 
immediate future, would NOT qualify, 
however. 

Will There Be Any Special Fee for 
Registration in the AA-1 Category? 

There is no fee for submitting a 
request for registration, and no fee 
should be included with the letter sent 
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to the post office box indicated above. 
There will be a special fee of U.S.$25.00 
per case registered, however, to cover 
the cost of processing the AA-1 
registrations. This fee will be collected 
by the consular office to which the case 
is sent for processing, when the 
applicant responds to the registration 
notification letter. 

Are AA-1 Applicants Specially Entitled 
To Apply for a Waiver of Any of the 
Grounds of Visa Ineligibility? 

The law states that, for AA-1 visa 
applicants, the Immigration and 
Naturalization Service shall waive the 
ground of visa ineligibility based on 
misrepresentation on an application for 
a visa or for entry into the U.S. (section 
212(a)(6)(C), previously section 
212(a)(19)), unless there is a finding that 
such waiver is not in the national 
interest. Also, the requirement for a 
labor certification—section 
212(a)(5)(A)—does not apply. In all other 


respects, persons registered under the 
AA-1 program must meet the standard 
eligibility requirements before a visa 
can be issued. 

May Applicants Who Are Already 
Registered for an Immigrant Visa in 
Another Category Apply for 
Registration in the AA-1 Category? 

Yes. such persons may apply for AA-1 
status as well. 

How Long Do Applicants Who Are 
Registered on the Basis of This 
Application Period Remain Entitled To 
Apply for Visas in the AA-1 Category? 

Under the law, persons registered 
following the 1991 AA-1 application 
period are entitled to apply for visa 
issuance only during fiscal year 1992, 
i.e., from October 1991 through 
December 1992. There is no carry-over 
of benefit into another year for persons 
who are registered but who do not 
obtain visas during FY1992. A separate 


application period must be held for each 
year's AA-1 visas prior to the start of 
the respective fiscal year. Applicants 
who are registered for AA-1 visas 
should pursue their visa cases as 
expeditiously as possible. Fiscal year 
1992 visa issuance will end when 40,OCX) 
visas are issued: this could occur before 
September 1992. There is no restriction 
on a person's applying for AA-1 status 
during each of the three application 
periods which will be held. 

As indicated above, the regulations 
pertaining to this Notice are being 
published in this issue of the Federal 
Register, and contain detailed 
information regarding the AA-1 
program. 

Dated: September 4.1991. 

Elizabeth M. Tamposi, 

Assistant Secretary for Consular Affairs. 

IFR Doc. 91-21544 Filed 9-6-91; 8:45 am) 
BtLUNO CODE 4710-06-M 
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85. 

.45866 

86. 

.43682 

141. 

.43573 

142. 

.43573 

180. 


264. 

.43574 

265. 

.43574 

280. 

.43574 

600. 


761. 

.43574 

795. 

.43574 

798. 

.43574 

799. 

.43574, 43897 

42 CFR 


57. 

.43648 

405. 

.43706 

410. 

.43706 

413. 

.43706 

414. 

.43706 

Proposed Rules: 


405. 

.45926 


43 CFR 


12. 

.. 45897 

426. 

.. 43553 

Public Land Orders: 


6868. 

..43648 

6869. 

..43648 

Proposed Rules: 


4. 

.45806 

3400. 

..45939 

3410. 

..45939 

3420. 

..45939 

3440. 

..45939 

3450. 

..45939 

3460. 

..45939 

3470. 

..45939 

3480. 

..45939 

44 CFR 


62. 

.43881 

46 CFR 


586. 

.. 44000 

Proposed Rules: 


514. 

,46044 

47 CFR 


0. 

.43648 

1. 

.44008 

73.43555, 43556, 43884, 

43885, 44009,44010 

90. 

,43964 

96. 

.43964 

97. 

.43886 

Proposed Rules: 


69. 

.44053 

73.43575, 43576, 43900, 


44054 

48 CFR 


215. 

.43986 

233. 

.45832 

237. 

.43986 

252. 

.43906 

819. 

.44010 

852. 

.44010 

1516. 

.43710 

1552. 

.43710 

Proposed Rules: 


31. 

.43739 

970. 

.43576 

49 CFR 


27. 

,45584 

37. 

.45584 

38. 

.45584 

541. 

.43711 

571. 

.43556 

50 CFR 


100. 

.43552 

216. 

.43887 

217. 

.43713 

227. 

.43713 

642. 

.45898 

661.43883, 43889 

663. 

.43718 

675.43964, 

45901 

Proposed Rules: 


20. 

.43740 


LIST OF PUBLIC LAWS 


Note: No public bills which 
have become law were 


received by the Office of the 
Federal Register for Inclusion 
in today's List of Public 
Laws. 

Last List August 22, 1991 
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CFR CHECKLIS, 



Title 

Price 

Revision Date 




1200-End. 

. 13 00 

Jan. 1, 1991 

Jan. 1, 1991 
Jan. 1, 1991 

This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranaed in the order of CFR titles nricec anH 

15 Parts: 

0-299. 

... 12 00 

revision dates. 



300-799. 


An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
Office. 

800-End. 

16 Parts: 

0-149. 

. S 50 

Jan. 1, 1991 

Jon. 1, 1991 
Jan. 1, 1991 
Jon. 1, 1991 

Apr. 1, 1991 
Apr, 1, 1991 
Apr. 1, 1991 

Apr. 1, 1991 
Apr. 1, 1991 

A checklist of current CFR volumes comprising a complete CFR set, 
also appears in the latest issue of the LSA (List of CFR Sections 
Affected), which is revised monthly. 

The annual rate for subscription to all revised volumes is $620.00 

150-999. 

1000-End. 

17 Parts: 

1-199. 

. 15 00 

domestic, $155.00 additional for foreign mailing. 


200-239. 

. U 00 

Order from Superintendent of Documents. Government Printing Office 
Washington. DC 20402. Charge orders (VISA, MasterCard, or GPO 
Deposit Account) may be telephoned to the GPO order desk at ( 202 ) 

240-End. 

18 Parts: 

1-149. 

. 15 00 

783-3238 from 8:00 a.m. to 4:00 p.m. eastern time, Monday—Friday 

150-279. 

. 15 00 

(excepi noiiaays). 



280-399. 

. 13 00 

Apr. 1, 1991 

Title 

Price 

Revision Date 

400-End. 

. 9 00 

Apr. 1, 1991 

Apr. 1 , 1991 

If 2 (2 Reserved) 

3 (1990 Compilotion and Parts 100 and 101) 

$ 12.00 

14.00 

Jan. 1, 1991 
Uan. 1, 1991 

19 Parts: 

1-199.. 

. 28 00 

4 

15.00 

Jan. 1, 1991 

200-End. 

. 9 50 

Anr 1 1991 

5 Parts: 

20 Parts: 


Mpi • 1 ^ 177 1 

1-699. 


Jan. 1, 1991 
Jan. 1 , 1991 
Jan. 1 , 1991 

1-399. 

16 00 


700-1199. 


400-499. 

9^ fM) 

Apr. If 1991 
Anr 1 1001 

1200-End, 6 (6 Reserved). 


500-End. 


Mpr « 1 f 17 7 1 

Apr. 1, 1991 

7 Parts: 



21 Parts: 



0-26. 


Jan. 1, 1991 
Jan. 1, 1991 
Jan. 1, 1991 
Jon. 1, 1991 
Jan. 1, 1991 
Jon. 1, 1991 
Jan. 1, 1991 
Jan. 1, 1991 

Jon. 1, 1991 

Joe. 1 1991 

1-99. 

12 00 

Apr. 1, 1991 
Apr. 1, 1991 

Anr 1 1Q01 

27^5. 


100-169. 

13 00 

46-51. 


170-199. 

17 00 

52... 


200-299. 

5 50 

Mpr« If 177 I 

Apr. 1, 1991 
Apr. 1, 1991 
Apr. 1, 1991 
Apr, 1, 1991 
Apr. 1, 1991 
Apr. 1, 1991 

53-209. 


300-499. 

?8 00 

210-299. 


500-599. 

90 no 

300-399. 


600-799. 

7 00 

400-699. 


800-1299. 

10 00 

700-899. 


1300-End. 

7 *'0 

900-999. 


22 Parts: 

1-299. 

300-End. 


1000-1059. 


Inn 1 1001 



1060-1119. 


jun. 1 , 177 1 

Inn 1 1001 

Apr. 1, 1991 

1120-1199. 


Jun. 177 1 

Jan. 1, 1991 

Jan. 1, 1991 

Jan. 1, 1991 

Jan. 1, 1991 

Jon. 1, 1991 

Jan. 1, 1991 

Jan. 1, 1991 

Jon. 1, 1991 


Apr. 1, 1991 

1200-1499. 


23 

17.00 

Apr. 1, 1991 

1500-1899. 


24 Parts: 



1900-1939. 

11 rv) 

0-199. 


Apr. 1, 1991 
Apr. 1, 1991 
Apr. 1, 1991 
Apr. 1, 1991 
^'Apr, 1, 1990 
Apr. 1, 1991 

1940-1949. 

99 fin 

200-499. 


1950-1999. 

9^ on 

500-699. 

. 13.00 

2000-End. 

10 00 

700-1699. 

. 26.00 

8 

9 Parts: 

14.00 

1700-End. 

25 

25.00 

1-199. 


1 loot 

26 Parts: 



200-End. 

18 no 

» If 1 WW 1 

Jon. 1, 1991 

Inn 1 1001 

§§ 1.0-1-1.60. 

. 17.00 

Apr. 1, 1991 
Apr. 1, 1991 
Apr. 1, 1991 

10 Parts: 

0-50. 


§§ 1.61-1.169. 

§§ 1.170-1.300. 

. 28.00 

51-199. 


Ain. 1 , ITT 1 

Inn 1 1001 

§§ 1.301-1.400. 


Apr, 1, 1991 

200-399. 


JOn. 1, ITT 1 

« Im 1 tOA7 

§§ 1.401-1.500. 

. 30.00 

Apr, 1, 1991 

400-499. 


/on. 1^ ITO/ 

Inn 1 1001 

§§ 1.501-1.640. 


Apr. 1, 1991 

500-End.... 

AA 

Ain. 1, ITTI 

Jon. 1, 1991 

Jon. 1, 1991 

Jan. 1, 1991 

Jan. 1, 1991 

Jan. 1, 1991 

Jon. 1, 1991 

Jon. 1, 1991 

Jan. 1, 1991 

Jan. 1, 1991 

§§ 1.641-1.850. 


»Apr. 1, 1990 
Apr. 1, 1991 
Apr. 1, 1991 
»Apr. 1,1990 
Apr. 1, 1991 
Apr. 1, 1991 
Apr. 1. 1991 
Apr. 1, 1991 
Apr. 1, 1991 
Aj)r, 1, 1991 
* Apr. 1, 1990 
Apr. 1, 1991 

11 

12 Parts: 

1-199. 

12.00 

§§ 1.851-1.907. 

§§ 1.908-1.1000. 

§§ 1.1001-1.1400. 

§§ M401.EnH 

9j nn 

200-219. 


2-29 

91 nn 

220-299. 


30-39 

11 nn 

300-499. 


40-49 

11 nn 

500-599. 


50-299 

11 OA 

600-End. 


300-499 

17 An 

13 

24.00 

500-599. 

. aoQ 

14 Parts: 

600-End. 

. 6 50 

1-59. 


Inn 1 1001 



60-139. 


^00. 1, lyvi 

Jan. 1, 1991 

Jon. 1, 1991 

1(H1 1 1001 

Mf rmt 

1-199 

90 AA 

Apr. 1, 1991 
Apr. 1 , 1991 
July 1, 1991 

140-199. 


200-End 

11 AA 

200-1199. 



28.00 



If i jrir 1 

Zo 








































































































IV 


Federal Register / Vol. 56. No. 174 / Monday, September 9. 1991 / veader Aids 


Title 

29 Parts: 

0-99 . 

100-499 

500-099... 

900-1899.. 


1911-1925. 

1926... 


30 Parts: 

0-199. 

200-699..... 
700-£fKl_ 

31 Parts: 

0-199. 

200-&KI. 


32 Parts: 

1-39, Vd. I . 

1-39, Vd. U . 

1-39, Vd. Ill .. 

J-189 .... 

190-399 . 

400-629„ .. 

630-699..... .. 

700-799„ .. 

800-€nd . 

33 Parts: 

1-124 ... 

125-199..... .. 

200-&id... .... 

34 Parts: 

1-299........ .. 

300-399... 

400-€nd. 

•35 

36 Parts: 

1-199.. 

200-€nd..... 

37 

38 Parts: 

0-17 _ 

18-£nd _ 


39 

40 Parts: 

1-51. 

52. 

53-60.. 


•81-85... 

86-99. 

100-149_ 

150-189_ 

190-259_ 

260-299_ 

300-399.. 
400-424.. 
425-699. 
700-789.. 
790-€nd... 


41 Chapters: 

1, 1-1 fo 1-10.. ... 

1. 1-11 fo Appendix, 2 (2 Reserved) . 13.00 

3-4 .... 

7 .. 

8 _ ______ 

9 _____ 

10-17 ... 

18, Vd. I, Pom 1-5 _ 

18, Vd. n, Pom 6-19 ... 

18. Vd. W.Pam20-S2 __ 


Price 

Revision Dale 

....... 18.00 

July 1, 1990 

_ 7.50 

July 1, 1991 

. 26.00 

July 1, 1990 

__ 12.00 

July 1, 1990 

_ 24.00 

July 1, 1990 

. 14.00 

July 1. 1990 

. 9.00 

• July 1,1989 

. 12.00 

July 1,1990 

....... 25.00 

July 1,1991 

_ 22.00 

July 1,1990 

. 15.00 

July 1,1991 

. 21.00 

July 1,1991 

.. 15.00 

July 1,1990 

. 19,00 

July 1, 1990 

. 15.00 

*July 1, 1984 

. 19.00 

*July 1. 1984 

. 18.00 

* July 1,1984 

. 24.00 

July 1, 1990 

. 28.00 

July 1. 1990 

. 24.00 

July 1. 1990 

. 14.00 

July 1, 1991 

. 17.00 

July 1, 1991 

. 19.00 

July 1, 1990 

. 16.00 

July 1, 1990 

. 18.00 

July 1. 1990 

. 20.00 

July 1, 1990 

__ 23.00 

July 1, 1990 

__ 14.00 

July 1, 1990 

. .. 27.00 

July 1, 1990 

10.00 

July 1, 1991 

_12.00 

July 1,1990 

. ... 25.00 

July 1, 1990 

15.00 

July 1, 1990 


July 1, 1991 

. 21.00 

July 1, 1990 

14.00 

July 1, 1990 

. 27.00 

July 1, 1990 

. 28.00 

July 1, 1990 

. 31.00 

July 1, 1990 


July 1, 1991 

. 11.00 

July 1, 1991 

. 26.00 

July 1, 1990 

. 27.00 

July 1, 1990 

. 23.00 

July 1, 1990 

__ 13.00 

July 1, 1990 

. 22.00 

July 1, 1990 

. 11.00 

July 1, 1990 

. 23.00 

Jdy 1, 1990 

.. 23.00 

•July 1, 1989 

....... 17.00 

July 1, 1990 

. 21.00 

July 1, 1990 

.. 13.00 

•July 1, 1984 

. 13.00 

• July 1, 1984 


•July 1, 1984 

. 6.00 

•Jdy 1, 1984 

. 4.50 

» July 1, 1984 

. 13.00 

• July 1, 1984 

. 9.50 

» July 1, 1984 

_ 13.00 

• Jdy 1. 1984 

. 13.00 

• Jdy 1,1984 

. 13.00 

• Jdy 1, 1984 


Title 

19-100..... 

1-100._ 

101 _ 

102 - 200 ... 

201-£iid.... 

42 Parts: 
1-60. 


400-429 ..... 

430-fiid ____ _ 

43 Parts: 

1-999_ __ _ 

1000-3999 _ 

4000-£nd __ 

44 


45 Parts: 

1-199.« . 

200-499..... 
500-1199... 
1200-End.... 

46 Parts: 

1-40.... 

41-69 .. 

70-89 . 

90-139 . 

140-155 . 

156-165...., 
166-199.... 
200-499..... 
500-aid _ 



47 Parts: 

0-19...« .. 

20-39« .... 

40-69 .... 

70-79 ... 

80-&id. _ 

48 Chapters: 

1 (Pom 1-51) . 

1 (Pom 52-99) _ 

2 (Pom 201-251) _ 

2 (Pom 252-299) _ 

3—6 .... 

7-14 . 

15-End .. 



49 Parts: 

1-99. 

100-177 _ 

178-199 _ 

200-399....... 

400-999_ 

1000-1199... 
1200-End. 


50 Parts: 

1-199. 

200-599.. 

600-End.. 


CFR Index and Findings Aids. 


Gxnplete 1991 CFR set. 

Microfiche CFR Edition: 

Compiefe set (one-time mailing) 
Complete set (one-time mailing) 
Subscription (moBed as issued).. 
Subscription (moiled os Issued).. 


Price 

Revision Date 

13.00 

• Jdy 1, 1984 

8.50 

•Jdy 1, 1990 

24.00 

Jdy 1, 1990 

11.00 

July 1, 1991 

13^ 

Jdy 1. 1990 

16.00 

Oct. 1.1990 

5.50 

Oct. 1, 1990 

21.00 

Oct. 1. 1990 

25.00 

Oct. 1, 1990 

19.00 

Oct, 1.1990 

26JOO 

Od. 1, 1990 

12.00 

Oct. 1,1990 

23.00 

Oct. 1, 1990 

17.00 

Oct. 1, 1990 

12.00 

Oct. 1, 1990 

26.00 

Oct. 1, 1990 

18.00 

Oct. 1, 1990 

14.00 

Oct, 1, 1990 

14.00 

Od. 1, 1990 

8.00 

Od. 1, 1990 

12.00 

Od. 1.1990 

13.00 

Od. 1, 1990 

14.00 

Od. 1. 1990 

14.00 

Od. 1. 1990 

20.00 

Od. 1,1990 

11.00 

Od. 1, 1990 

19.00 

Od. 1, 1990 

18.00 

Od. 1. 1990 

9.50 

Od. 1, 1990 

18.00 

Od. 1. 1990 

20.00 

Od. 1, 1990 

30.00 

Od. 1,1990 

19.00 

Od. 1,1990 

19.00 

Od. 1, 1990 

15.00 

Oct. 1, 1990 

19.00 

Oct. 1, 1990 

26.00 

Od. h 1990 

29.00 

Od. 1, 1990 

14.00 

Od. 1. 1990 

27.00 

Od. 1, 1990 

22.00 

Od. 1, 1990 

21.00 

Od. 1, 1990 

26.00 

Od. 1. 1990 

17.00 

Od. 1, 1990 

19.00 

Od. 1, 1990 

20.00 

Od. 1. 1990 

16.00 

Od. 1. 1990 

15.00 

Od. 1, 1990 

30.00 

Jan. 1 1991 

620.00 

1991 

185.00 

1988 

185.00 

1989 

188.00 

1990 

188.00 

1991 
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Title Price Revision Deie 

Individuai copies. 2.00 1991 

* Become Tide 3 it on onnud compSorion, fhb volume and oi previous volumes should be 
retoined os o permanent relertnce source. 

*Tbe Xdy 1, 198S edhion d 32 CFR Ports 1-189 contains o note only for Ports 1-39 
incfosivo. For the ful text of the Oefonse Acquisition Regufotions in Ports 1-39, consult the 
three CFR vofomes issued os of July 1, 1984, contoining those ports. 

’ The July 1, 1985 edhion of 41 QX Oioden 1-100 contains 0 note only for Chapters 1 to 

49 indusive. For the fufl text of procurement regulations in Chapters 1 to 49, consult the eleven 

CFX volumes issued os of July 1, 1984 contoining those chapters. 

* No amendments to this volume were promulgated during the period Jon. 1, 1987 to Dec. 

31, 1990. The CFX volume issued January 1, 1987, should be retained. 

*No omendnents to this volume were promuigoted during the ported Apr. 1, 1990 to Mar. ' ^ * 

31.1991. Tho CTXvolunioissuod Apr! 1, 1990. should be rotoinid. ri C 

* No amendments to Ihb voimne were promulgaled during the period July 1, 1989 to June 

30, 1991. TlwCFX volume issued July 1, 1989, should be retomed. ] . 

^ Ho amendments to this volume were promulgated during the period July 1, 1990 to June 

30.1991. The CFX volume issued July 1, 1990, should be reioined. ^ 

1 

* I . '* 
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The Federal Register 


Regulations appear as agency documents which are published daily 

in the Federal Register and codified annually in the Code of Federal Regulations 



The Federal Register, published daily, is the official 
publication for notifying the public of proposed and final 
regulations. It is the tool for you to use to participate in the 
rulemaking process by commenting on the proposed 
regulations. And it keeps you up to date on the Federal 
regulations currently in effect. 

Mailed monthly as part of a Federal Register subscription 
are: the LSA (List of CFR Sections Affected) which leads users 
of the Code of Federal Regulations to amendatory actions 
published in the daily Federal Register; and the cumulative 
Federal Register Index. 


The Code of Federal Regulations (CFR) comprising 
approximately 196 volumes contains the annual codification of 
the final regulations printed in the Federal Register. Each of 
the 50 titles is updated annually. 

Individual copies are separately priced. A price list of current 
CFR volumes appears both in the Federal Register each 
Monday and the monthly LSA (List of CFR Sections Affected). 
Price inquiries may be made to the Superintendent of 
Documents, or the Office of the Federal Register. 


Superintendent of Documents Subscription Order Form 


Order Processing Code: 

*6463 

□YES, 

• Federal Register 


Charge your order. 

Its easy! 



Charge orders may he tctephoned to (he GPO order 
desk it (20?) 783-3233 from 8 00 a m. to 4 00 p.m 
eastern time. Monday-Fnday (except holdays) 


please send me the following indicated subscriptions: 

• Code of Federal Regulations 


• Paper: 

_$340 for one year 

_$170 for six-months 

• 24 X Microfiche Format: 

_$195 for one year 

_$97.50 for six-months 


• Paper 

_$620 for one year 

• 24 X Microfiche Format: 

_$188 for one year 


• Magnetic tape: 

_$37,500 for one year 

_$18,750 for six-months 


• Magnetic tape: 

_$21,750 for one year 


1. The total cost of my order is $ _ All prices include regular domestic postage and handling and are 

subject to change. International customers please add 25%. 

Please Type or Print 


2 . 


(Company or personal name) 


(Additional address/attention line) 


(Street address) 


3. Please choose method of payment: 

I I Check payable to the Superintendent of 
Documents 

I I GPO Deposit Account I I I 1 I I I _l ”[I] 
I I VISA or MasterCard Account 


I I IT 





~T~ 


(City, State, ZIP Code) 


Thartk vou for your order! 

( ) 

(Credit card expiration date) 






(Daytime phone including area code) 









(Signature) (Rev. 2/90) 

4. Mall To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 









































































